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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  117  of  1871.  „"«• 

Laksiimiba'i,  widow,  aiid  another  ...AppeUanbf. 

Habi  bin  RaVji  Respondent 

» 

Ejectment  Suit  by  Landlord— Failwe  to  prove  leaee — General  titlC'-^Case 
put  forward  in  plaint — Alternative  caee^Amendment  ofpiahU, 

Where  a  lessor  sues  to  eject  his  tenant  on  the  expiration  of  the  iatter's 
term,  or  for  breach  of  the  conditions  of  his  lease,  and  fails  to  prove  the  lease, 
he  is  not  ordinarily  at  liberty  in  the  same  suit,  ignoring  the  lease,  to  fall 
back  iqK)n  his  general  title  as  though  he  liad  not  set  up  and  failed  to 
prove  the  alleged  lease. 

A  plainti£f  must  be  limited  to  the  case  which  ho  puts  forward  in  his 
plaint,  but  ho  may  put  forward  an  ultcmative  case  in  his  plaint  from 
the  oommeuccmcnt,  a8  thu  defendant  thou  will  know  that  he  has  n|ore 
than  one  case  to  meet,  and  will  not  bo  taken  by  surprise. 

Where  the  plaintiff  has  not  put  forward  an  alternative  case  in  the 
pliunt,  he  may  have  leave  to  amend  his  plaint  and  to  state  his  case 
correctly  therein,  if  the  Court  think  that  he  has  rested  his  claim  upon 
wrong  grounds  from  misinformation,  ignorance  of  law  or  fact,  mistake 
or  misconstruction  of  documents. 

fPHIS  was  a  special   appeal  from  the  decision    of  R.  F. 
Mactier,   District  Judge  of  Sit&ra,  in  Regular  Appeal 
No.  127  of  1870,  confimiiug  the  decree  of  the  Subordinate 
Judge  of  Karar. 
1  H  c 
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liAKKHMI. 

ba'i 

r. 

Habi  bin 

Ra'vji. 


The  following  aro  the  facts  of  the  case : — 

The  plaintiffs,  Lakshmibai  and  Lakshuraan,  instituted  this 
suit  on  the  10th  January  1867  in  the  Court  of  the  Munsif 
of  Karir  in  the  Satdra  District.  They  alleged  in  the 
plaint  that  they  were  the  Luimdars  of  the  lands  therein 
described ;  that  the  defendant,  B&vji  bin  Bhaguji,  was  their 
tenant  under  an  agreement  No.  3,  dated  the  20th  June  1861 ; 
and  that  he  would  neither  pay  rent  nor  vacate  the  lands^  and 
therefore  prayed  that  the  said  defendant  might  bo  directed 
to  deliver  up  possession  of  the  lands  and  pay  the  rent  due. 

The  defendant  denied  the  execution  of  the  agreement 
of  Juno  1861,  and  set  up  two  other  agreements,  Nos.  7  and  8, 
dated  respectively  October  1848  and  June  1852,  passed  by 
him  to  Durgo  Balvaut,  husband  of  the  first,  and  father  of 
the  second  plaintiff,  and  contended  that,  according  to  the 
terms  of  these  documents,  he  had  become  a  perpetual  tenant 
.of  the  lands  in  question,  liable  only  to  a  rental  of  Rs.  35  per 
annum.  • 

The  Munsif  found  at  first  that  the  agreement  No.  3  was 
proved,  but  on  remand  from  the  Court  of  Regular  Appeal, 
he  came  to  a  different  conclusion,  and  rejected  the  plaintiffs' 
claim.  The  District  Judge  on  a  second  appeal  affirmed  this 
decree,  he  being  also'  of  opinion  that  the  plaintiffs'  lease 
No.  3  was  not  proved,  and  that  the  defendant's  leases, 
Nos.  7  and  8,  were  proved. 

A  special  appeal  having  been  preferred  and  registered,  it 
came  on  for  hearing  on  the  14th  August  1871   before  Gibbs 
•  ariS  West,  JJ. 

Slidnidrdnh  Ndrdyan  for  the  appellants. — The  Lower  Court 
dismissed  the  appellants'  claim  solely  upon  the  ground  that 
the  agreement  No.  3  was  not  proved;  but,  this  being  an 
action  of  ejectment,  the  Court  ought  to  have  determined 
whether,  apart  from  the  agreement,  the  appellants'  title  to 
eject  the  respondent,  or  to  recover  rent  from  him,  was  not 
made  out.  In  a  case  like  this,  the  plaintiff  should,  I  submit, 
be  permitted  to  fall  back  upon  his  general  title  when  he  fails 
to  prove  his  lease :  S.  A.  No.  235  of  1864  (per  Tucker  and 
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GiBBs,  JJ.),   S.  A.  No.  140  of  1863  (per  Arnould   and 
Forbes,  JJ.),  and  S.  A.  No.  356  of  1866. 

Bhairaiiidth  Maiigcsh  for  the  respondent : — ^The  plainti£f^s 
claim  was  based  solely  on  Exhibit  No.  3.  He  must  stand 
or  fall  by  that  alone.  As  he  failed  to  prove  the  agreement, 
the  Lower  Courts  very  properly  threw  out  his  claim.  He 
cannot  shift  the  ground  of  his  action — Narainee  Bosee  v. 
Nurrohury  Molwnto  (a)  ;  Mohenchwiath  MoolceerjeCj  Overseer 
(h)  ;  Mitdhoosooddun  Gossamee  v.  A,  Hills  (cj. 

Upon  the  above  contention,  the  Court  made  the  following 
reference  to  the  Full  Bench  on  the  8th  November  1871  :^ 

West,  J. : — The  Judge  below  has  found  that  a  lease  set 
up  by  the  plaintiff  (No.  3)  as  that  under  which  the  defen- 
dant had  become  his  tenant  is  not  proved.  He  has  further 
found  that  the  leases  Nos.  7  and  8,  produced  by  the  defen- 
dant, are  proved.  For  the  plaint  iff,  special  appellant,  it  is  now 
urged  that,  notwithstanding  his  failure  to  establish  No.  3,  his 
suit,  being  one  for  ejectment,  rested  on  his  title  generally, 
and  that  he  is  entitled  to  fall  back  on  the  documents  Nos.  7 
and  8  if  he  pleases,  and  from  them,  taken  with  the  other 
evidence,  prove,  if  he  can,  that  he  is  now  entitled  to  eject  the 
defendant.  The  defendant  (respondent),  on  the  other  hand, 
contends  that  the  suit  having  been  expressly  based  on  lease 
No.  3,  and  an  alleged  violation  of  its  conditions,  the  plaintiff 
is  not  at  liberty,  now  that  he  has  failed  in  proving  that  docu- 
ment, to  take  up  a  ground  of  action  differing  from  that 
originally  selected  by  himself ;  and  that,  having  been  defeated 
on  that  ground,  he  must  bring  another  action  if  he  w\^ 
to  rely  on  any  other. 

In  Special  Appeal  No.  235  of  1 864,  decided  on  the  8th 
August  1864,  the  plaintiff  had  sued  to  recover  possession  of 
a  piece  of  land  let  by  him  to  the  defendant  as  his  tenant. 
The  claim  was  thrown  out  by  the  Principal  gadr  Amin, 
whose  decree  was  confirmed  by  the  District  Judge  in  regu- 
lar   appeal ;   but   in   special  appeal  these   decisions   were 


1872. 


Lakshmi. 

BA'I 
V. 

Habi  bin 
Ba'vji. 


(a)  Marshi  Calc.  Rep.  70 ;  see  also  pp.  47,  57,  230. 

(h)  9  Calc.  W.  lU^p.  Civ.  ft.  200.  (cj  10  Ibid,  2A2. 
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Lakshmi- 
ba'i 

V, 

Hari  bin 
RaVji. 


.  reversed  on  the  ground  stated  by  the  learned  Judges : — "  The 
issue  therefore  simply  is,  whether  the  plaintifiF,  Bahirji, 
proved  his  right  to  recover  possession  of  the  land ;  and  the 
.determination  of  that  issue  depended  on  ascertaining  the 
point  whether  the  plaintiff's  grandfather  let  the  land  to  the 
defendant's  father  as  tenant,  as  alleged.''  Here  it  would 
seem  that  the  view  of  the  law  taken  by  the  Court  was  that 
he,  plaintiff,  suing  as  landlord,  ought  to  prove  his  demise 
and  its  eipiration  as  under  the  English  Law  (cZ),  though  a 
direction  is  added  that  the  Judge  "should  inquire  and 
determine  whether  Bahirji  (the  plaintiff)  has  a  proprietary 
right  to  the  land,  subject  to  the  payment  of  certain  dues  to 
the  temple." 

In  Special  Appeal  No.  140  of  1863,  decided  on  the  13th 
October  1863,  it  seems  probable,  though  the  precise  ground 
of  the  decision  is  not  stated,  that  the  judgment  of  the  Court 
proceeded  on  the  ground  that  the  plaintiff  having  failed,  in 
the  opinion  of  the  Assistant  Judge,  who  tried  the  regular 
appeal,  to  prove  the  tenancy  he  alleged,  except  in  part,  his 
claim  to  eject  the  defendant  must  fail,  except  as  to  that 
part. 

In  Special  Appeal  No.  356  of  1866,  on  the  other  hand,  in 
which  the  suit  was  to  recover  land  alleged  to  have  been  ''let 
to  the  defendant  "on  condition  that  he  should  give  it  up  on 
demand,"  the  Court  held  that  the  District  Judge,  having 
decided  that  the  tenancy  of  defendant  imder  plaintiff  was 
not  proved,  should  have  proceeded  to  determine — 

J[l)  Whether  plaintiff  had  established  his  original  pro- 
prietary title  to  the  land  in  dispute; 

(2)  If  so,  whether  defendant  had  established  adverse 
possession  as  proprietor  for  more  than  twelve  years ;  and, 
that  this  might  be  done,  reversed  the  decree  of  the  District 
Court  and  remanded  the  cause  for  re-trial. 

In  Special  Appeal  No.  Ill  of  1867,  decided  on  the  28th 
March  1867,  a  case  very  similar,  as  it  would  seem,  in  its 

(d)    Cole  on  Ejectmeiit^  pp.  393, 438 ;  Roacoe  on  Evidence,  p.  621 , 
(llth  edn.) 
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essential  features  to  the  one  with  which  we  have  now  to  deal,        1872. 


the  late  learned  Chief  Justice  and  Warden,  J.,  reversed  the   Lakshmi- 

ba'i 
decree  of  the  Assistant  Judge,  who  had  thrown  out  the  claim,  v. 

on  finding  that  the  agreement  sued  on  was  not  proved,  and      r^Vji!^ 

directed  that  the  second  issue  should  be  tried,  viz.,  whether 

the  ownership  of  the  plaintiff  was  proved  by  other  docunients 

in  the  case. 

The  action  of  ejectment  under  the  English  Law  is  one  of 
a  peculiar  nature.  Section  26  of  the  Code  of  Civil  Proce- 
dure, requiring  "  the  cause  of  action"  as  well  as  the  "  relief 
sought"  to  be  set  forth  in  the  plaint,  seems  to  intend  that 
not  only  the  right  of  the  plaintiff,  whether  it  arose  from  or 
was  independent  of  contract,  should  be  set  forth,  but  also 
the  particular  violation  of  that  right  which,  in  his  opinion, 
entitles  him  to  a  remedy  at  the  hands  of  the  Court.  This  is 
so  in  other  cases,  and  no  distinction  seems  to  be  contemplated 
between  a  suit  for  ejectment  and  any  other  suit.  When, 
therefore,  the  plaintiff  has  stated  as  his  ground  of  action  a 
particular  breach  of  ,a  contract  of  tenancy  which  has  given 
to  him  a  right  of  re-entry,  the  defendant  has  denied  the  con- 
tract or  the  breach  complained  of,  and  the  issues  drawn  upon 
this  footing  have  been  accepted  as  sufficient  by  the  parties, 
it  would  seem  that  "the  determination  of  the  cause,"  to  use 
the  words  of  Lord  Westbury,  "should  be  founded  upon  a 
case  either  to  be  found  in  the  pleadings  or  involved  in,  or 
consistent  with,  the  case  thereby  made."  This  is,  I  think,  the 
view  generally  acted  on  by  the  Lower  Courts ;  but  thq  plain- 
tiff is  sometimes  allowed  to  shift  his  ground,  as  he  seeks  to 
do  here,  in  a  way  hardly  consistent  with  the  general  system  . 
of  the  Code  of  Civil  Procedure.  The  matter  is  of  practical 
importance,  and  as  the  views  held  by  the  Division  Courts 
have  not  been  uniform,  I  should  wish  to  refer  the  question 
to  a  Full  Bench,— whether  A,  suing  as  landlord  or  lessor 
to  eject  B  as  his  tenant  on  the  expiry  of  his  term  or  for 
breach  of  his  contract,  is  at  liberty  to  rely,  as  the  ground  of 
his  right^  on  a  relation  between  him  and  B  that  has  not 
arisen  out  of  the  alleged  contract  ? 

GiBBS,  J. :— I  have  followed  the  precedents  of  the  Court, 
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1872.       some  of  which  have  been  set  out  by  my  brother  West ;  but  I 
Lakshhi-    have  always  had  a  doubt  in  my  own  mind  as  to  the  propriety 
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r.         of  allowing  the  general  question  of  title  to  be  gone  into  when 
RVvji!^    the  leascj  the  document  sued  on,  was  found  not  proved. 

I  believe  the  practice  took  its  rise  in  suits  by  Indmildrs 
on  verbal  leases.  The  Court  considers  that  it  would  be 
unfair  to  let  the  Indmddr  suffer  the  loss  of  his  Indm  land, 
simply  because  he  could  not  prove  a  verbal  lease,  and  the 
feeling,  I  will  not  say  principle,  which  induced  the  Court 
to  rule  in  favour  of  the  Indmddr  appears  to  have  been 
extended  to  other  cases.  I  quite  agree  in  thinking  the  matter 
one  deserving  the  consideration  of  a  Full  Court,  and  there- 
fore agree  in  this  reference. 

Accordingly,  the  question  proposed  by  the  above  refer- 
ence was  argued  before  a  Full  Bench,  consisting  of  Wes- 
TROPP,  C.J.,  GiBBs,  LiiOYD,  Melvill,  and  Kemball,  JJ.,  on 
the  5th  February  1872. 

Shdntirdm  Ndrdyan  for  the  special  apj)ellant. 
Bhairavndth  Mangesh  for  the  special  respondent. 

Per  Curiam  :— We  are  of  opinion  that  in  this  case  the 
question  referred  must  be  answered  in  the  negative.  The 
plaintiff  has  sued  on  a  document  which  the  Court  below  has 
believed  to  be  a  forgery.  The  general  rule  is  that  a  party 
must  be  limited  to  the  case  which  he  puts  forward  in  his 
plaint.  He  may  indeed,  from  the  commencement  of  the 
suit,  pht  forward  in  his  plaint  an  alternative  case,  and  thus 
»  the  defendant  will  have  notice  that  he  has  more  than  one  case 

to  meet  and  will  not  be  taken  by  surprise.  Where  the 
plaintiff  has  not  put  forward  an  alternative  case,  he  may 
have  leave  to  amend  his  plaint  and  to  state  his  case  therein 
correctly,  if  the  Court  think  that  he  has  rested  his  claim 
upon  wrong  grounds  from  misinformation,  ignorance  of  law 
or  fact,  mistake  or  misconstruction  of  documents.  The 
Court  will  then  make  such  order  as  may  to  it  seem  just, 
regarding  the  adjournment  of  the  hearing  and  costs.  But,  as 
a  general  rule,  a  plaintiff  must  abide  by  his  plaint.  The  adop- 
tion by  the  Courts* of  a  general  principle  of  decision  other 
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than  this  would  encourage  perjury  and  forgery.    Our  view       1872. 
is  supported  by  tho  observations  of  Sir  B.   Peacock  in  La'kshmi 
Narhieo  Dassee  v.  Nurrohury  Mohantv,  Marshall,  Calc.  R.  70,        ^f 
quoted  in  pp.  78,  79  of  Broughton's  Civil  Procedure  Code,     ^^^  **" 
4th  edition,  and  other  cases  there  mentioned,  and  Qovind 
BdmcJiandra  v.  Shekh  Ahmed  (e). 


[Appkllatjd  Civil  Jukisdiction.] -^-"^^^'.sj^-^^ /,/- 

Special  A2)2)C(d  No.  414  o/1871.  Feb.  16. 


CiiAKU  MoDAN  Isa'na' Appellant. 

DuLLABH  Dwa'bka' Respondent. 

Mesne  Profits — Interest  on  Mesne  Profts, 

In  a  suit  for  mesne  profits  (not  being  a  suit  for  bind  and  its  mesne 
profits)  interest  on  mesne  profits  cannot  be  recovered. 

rilHIS  was  a  special  appeal  from  the  decision  of  E.  T.  Candy, 
Acting  Assistant  Judge  of  Ahmadabad,   amending  the 
decree  of  the  Subordinate  Judge  of  Dhanduka. 

The  facts  appear  from  the  judgment  of  the  Court. 

The  appeal  was  heard  by  Westeopp,  C.J.,  and  Llotd,  J., 
on  the  12th  of  February  1872. 

Dhirajldl  Mcdhuradds  (Government  Pleader)  for  the 
appellant. 

Nagindas  Tidsidas  for  the  respondent. 

Cur,  adv.  tult. 

Wbstbopp,  C.J. : — ^The  defendant  Chaku's  grandfather, 
who  was  originally  the  owner  of  a  field,  mortgaged  it  in  A.D. 
1812  to  Karsan  Banchhod  and  another.  The  plaintiff's 
father,  Dw^rk&,  purchased  the  mortgagees'  interest  and 
became  transferee  of  the  mortgage  on  the  22nd  August  1853, 
but  permitted  the  original  mortgagees  to  remain  in  posses- 
sion of  the  field.  About  the  4th  of  June  1859,  the  defen- 
dant, Chaku,  who  had  succeeded  to  the  mortgagor's  interest 
in  the  field,  although  aware  of  the  transfer  of  the  mortgi^ 
to  DwSrka,  paid  off  tho  money  due  upon  the  mortgage  to 

(e)  6  Bom.  II.  C.  Rep.  A.  C.  J.  133. 
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^^^^'       the  representatives  of  the  original  mortgagees^  and  then 
Gbakv  M.   obtained  possession  from  them  of  the  field.    Dullabh  having 
V.  succeeded  to  the  interest  of  his  father^  Dwdrki^  as  trans- 

Dwa'bka'.    feree  of  the  mortgage,  filed  a  plaint  against  the  defendant, 
Chaku,  on  the  18th  July  1862,  to  recover  possession  of  the 
field,  and  for  mesne  profits  for  three  years  previous  to  the 
filing  of  the  plaint,  but  not  for  interest  upon  those  mesne 
profits.     He  obtained  a  decree  in  that  suit  for  possession  and 
for  the  three  years'  mesne  profits.    He  was  put  into  posses- 
sion of  the  field  upon  the  31st  March  1866.     Upon  the  2nd 
March  1869,  he  filed  his  plaint  in  the  present  suit  for  fur- 
ther mesne  profits,  viz.,  for  such  profits  from  the  18th  July 
1862  (the  date  of  the  tiling  of  the  plaint  in  the  former  suit) 
to  the  31st  March  1866  (the  date  of  delivery  of  possession 
of  the  field  to  the  plaintiff)  and  for  interest  thereon  at  the 
rate  of  9   per  cent,  per  annum.     The  Subordinate  Judge 
awarded   to  the  respondent  (plaintiff)  Rs.  412-8  a^  mesne 
profits  and  interest  thereon  at  6  per  cent,  per  annum.     The 
Assistant  Judge  affirmed  that  decree  as^rcgarded  the  amount 
of  mesne  profits,  but  varied  it  as  to  the  rate  of  interest,  which 
he   raised  to  9    per  cent.     Both    the    appellant   and    the 
respondent  in  the  present  special   appeal  to  this  Court  have 
objected  to  the  mesne  profits  allowed — the  appellant  saying 
that  it  exceeds  the  actual  produce  of  the  field,  and  the 
respondent  saying  that  it  is  below  that  produce.     What  that 
produce  was  we  deem  to  be  a  question  of  fact,  as  to  which 
we  arp  bound  by  the  finding  of  the  Assistant  Judge,  who  in 
that  respect  concurred  with  the  Subordinate  Judge.     We 
•    therefore  proceed  to  consider  the  only  question  of  law  in  the 
case,  viz.,  whether  the  respondent  was  entitled  to  any,  and 
if  any,  to  what  interest  upon  the  mesne  profits. 

Section  196  of  Act  VIII.  of  1859  enacts  that  "when  the 
suit  is  for  land  or  other  property  paying  rent,  the  Court  may 
provide  in  the  decree  for  the  payment  of  mesne  profits  or 
rent  on  such  land  or  "Dther  property  from  the  date  of  the 
suit  until  the  date  of  delivery  of  possession  to  the  decree- 
holder,  with  interest  thereupon  at  such  rate  as  the  Court 
may  think  proper.'' 
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The  present  suit  is  not  a  "  suit  for  land  or  other  property         1872. 

paying  rent/'  but  is  one  for  mesne  profits  and  interest  only  -,  Chaku  M. 
therefore  this  case  does  not  fall  within  the  section  quoted,  r. 

although  the  mesne  profits  sought  here  are  in  respect  of  the  ^^^'g^^' 
period  between  the  commencement  of  the  suit  and  the  deli- 
very of  possession. 

Nor  does  Section  197  apply  here,  inasmuch  as  it  provides 
only  for  the  recovery  of  mesne  profits  in  a  suit  for  land  and 
mesne  profits  which  have  accrued  prior  to  the  date  of  the 
suit.     Moreover,  that  section  is  silent  as  to  interest. 

Section  11  of  Act  XXIII.  of  1861,  though  conversant  of 
mesne  profits,  yet  is  so  with  respect  to  the  execution  of 
decrees  only,  and  is  therefore  inapplicable  in  this  case  (a). 

Hence  it  appears  that  neither  the  Civil  Procedure  Code 
nor  Act  XXIII.  of  1861  provides  for  an  award  of  interest 
in  an  action  for  mesne  profits  as  distinguished  from  an 
action  to  recover  land  or  other  property  paying  rent,  in  which 
interest  may  be  given  on  mesne  profits  from  the  date  of  the 
suit  to  the  date  of  thle  recovery  of  possession.  The  specifi- 
cation of  that  case  would  seem  to  be  the  tacit  exclusion  of 
interest  on  mesne  profits  in  other  eases. 

If  we  look  to  the  law  in  England  and  Ireland  for  light 
upon  this  subject,  we  do  not  find  any  ground  for  supposing 
that  interest  can  in  those  countries  be  recovered  upon  mesne 
profits.  A  plaintiff  is  entitled  to  recover  compensation  for 
the  use  and  occupation  of  the  premises  recovered  during  the 
time  they  were  actually  or  constructively  occupied  by  the 
defendant  {h).  It  is  true  that  in  estimating  damages  in  an 
action  for  mesne  profits,  the  jury  are  not  there  restrained  to 
the  mere  rent  or  produce  of  the  premises,  but  may  award  by 
their  verdict  such  sum,  exceeding  the  value  of  the  mesne 
profits,  as  the  circumstances   established  in  evidence  shall 

(a)  See  2  Cal.  W.  R.  Misc.  App.  p.  5;  a  Bora.  H.  C.  Rep.  A.  C.  J. 
.31,  oTer-niled  4  Bom.  II.  C.  Rep.  A.  C.  J.  181  ;  6  Ibid.  A.  C.  J.  74 ;  6 
Cftl.  W.  R.  Misc.  R.  33,  109. 

(6)    Doe  V.  Harlowy  12  A.  &  E.  40  (head-rent  paid  by  occupier  sliould 
be  deducted :  4  Tyr.  29.  2  Cr.  &  M.  14i>).— See  9  Cnl.  W.  R.  Civ.  R.  457, 
4r>8,  as  to  Wasilat ;  r>  Ibid,  ISfiP.  35 ;  3  Ibid,  ^[i.Q.  25,  30 ;  7  Ibid.  Civ.  R« 
78,  230 ;  8  Ibid  Civ,  R  101, 103,  447  ;  Cal.  W.  R.  1864  F.  B,  40. 
2   H  c 
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1872.      warrant.    In  OoodUtle  v.  Tombs  (c),  Gonld^  J.,  said :  '*  It  must 
Chaku  M.   be  taken  for  pmnted  in  this  case  that  there  was  an  actual 

iBi.  NA  ° 

V.  ouster,  and  that  the  defendant  kept  him  (the  plaintiff)  out 
DwA'BKA'.  from  the  time  of  the  demise  till  the  judgment  in  ejectment ; 
the  plaintiff  in  this  case  is  not  confined  to  the  very  mesne 
profits  only,  but  he  may  recover  for  his  trouble,  &c.  I  haVe 
known  four  times  the  value  of  the  mesne  profits  given  by  a 
jury  in  this  sort  of  action  of  trespass  (for  mesne  profits) ;.  if 
it  were  not  to  be  so  sometimes,  complete  justice  could  not 
be  done  to  the  party  injured.^'  And  Wilmot,  C.J.,  said : 
"Damages  are  not  confined  to  the  mere  rent  of  the  premises; 
but  the  jury  may  give  more,  if  they  please,  as  my  brother 
Gould  hath  truly  observed."  Other  authorities  show  what 
would  come  under  damages  for  "trouble,  &c,"  of  which 
Gould,  J.,  speaks  as  properly  awardable  by  a  jury  in  actions 
of  trespass  for  mesne  profits  :  for  instance,  costs  incurred  in 
recovering  possession,  not  only  where  the  action  of  ejectment 
for  that  purpose  was  undefended  {d),  but  where  a  verdict 
has  been  obtained  against  the  defendant  {e)  or  another 
person  (/),  and  also  the  costs  between  attorney  and  client, 
incurred  in  a  Court  of  Error  in  reversing  a  judgment  in 
ejectment  given  erroneously  in  the  defendant's  favour, 
although  the  Court  of  Error  could  not  have  awarded  costs  to 
the  plaintiff  {g).  And  it  would  seem  that  the  plaintiff  may 
recover,  in  an  action  of  trespass  for  mesne  profits,  compen- 
sation for  waste  or  injury  done  to  the  premises,  by  carrying 
away  fixtures  which  were  not  removeable  by  a  tenant,  or  by 
committing  other  spoil  or  waste  on  the  premises,  provided 
9y>ch  Tuatters  are  specially  alleged  in  the  declaratioii  {h).  But 
nowhere  do  we  find  it  stated  that  interest  on  mesne  profits 
is  recoverable. 

Next  as  to  the  Indian  authorities.    In  an  unreported  case 
decided  on  the  11th  December  1871,  Regular  Appeal  No.  18 

(c)    3Wils.  R.  118, 121. 
(d)    Doe  V.  Davis,  1  'Eep,  368 ;  Doe  v.  Huddart,  2  Cr.  M.  &  R.  316 ; 
Pearse  v.  Cocdcer,  L.  R.  4,  Exch.  92. 

(e)    Sym&nds  v.  Page,  I.  Cr.  &  Jer.  29. 

(/)    Love  V.  22et%  2  Huds.  &  Br.  185  n ;  Pry  v.  Donovan,  Ibid,  184. 

{g)    Nowell  V.  Roale,  7  B.  &  Cr.  404 ;  S.  C.  1  Man.  &  Ry.  170. 

{h)    Dunn  r.  Large,  3  Doujrlas  335. 
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of  that  year,  SUdrdm  Bdvd  v.  Atmdrdm  Bdvd,  by  MelviU  ^872. 
and  Kemball^  J  J.,  interest  at  6  per  cent,  was  given  on  mesne  Chako  M. 
profits  from  the  date  of  the  institution  of  the  suit  uyitU  pay-  r. 
ment.  But  that  was  a  suit  for  a  share  of  land^  and  thereforcj  dwa'bka  t 
so  far  as  the  interest  given  \^as  interest  from  the  date  of  the 
suit  until  delivery  of  possession,  fell  within  Section  196  of 
Act  VIII.  of  1859j  and  is  accordingly  so  far  inapplicable 
here.  The  only  questionable  part  of  the  interest  there 
awarded  would  be  such  part,  if  any,  as  might  accrue  between 
delivery  of  possession  and  payment.  We  may  mention  that 
the  case  of  Outido  Anandrdv  v.  KrisJma/rdv  Govindj  to 
which  we  shall  presently  refer,  does  not  appear  to  have  been 
cited  in  that  case.  In  the  unreported  Special  Appeal  No.  287 
of  1871,  Jasvdnt  Sing  v.  Bvssahlidi  MegJuibhdiy  heard  on 
the  17th  November  1871  by  the  same  Judges,  the  Subordi- 
nate Judge  gave  interest  on  mesne  profits,  but  no  question 
as  to  interest  was  raised  or  argued  in  the  High  Court.  In 
Bajah  Leelanund  Sm-gh  v.  The  Government  of  Bengal  (t),  the 
liability  to  pay  intfirest  on  mesne  profits  was  allowed  by 
Government  to  pass  svb  silentio,  the  only  question  there 
made  and  decided  being  one  of  'jurisdiction.  That  case, 
therefore,  is  not  an  authority  as  to  interest  being  properly 
chargeable  on  mesne  profits. 

The  suit  for  mesne  profits  is  not  a  suit  for  a  debt  but  for 
nnUquidated  damages,  and,  as  a  general  rule,  interest  is  not 
allowable  on  a  claim  for  unliquidated  damages  (/).  A 
statute  (3  and  4  Wm.  IV.,  c.  42,  s.  29)  was  deemed  neces- 
sary in  England  to  enable  the  jury  in  actions  of  trover  or 
trespass  de  bonis  asportatis  (in  which  actions  damages  are  , 
unliquidated)  to  give  damages,  in  the  nature  of  interest, 
over  and  above  the  value  of  the  goods  at  the  time  of  the 
conversion  or  seizure  thereof.  That  enactment  has  been 
introduced  into  India  for  the  Queen's  Courts  by  Acts  IX.  of 
1840  and  XXVI.  of  1841. 

In  Oundo  Anandrdv  v.  Krishna/rdv  Oovhid  (A;),  which  was 
a  suit  to  recover  a  share  in  the  profits  of  a  w&t&n  payable 

(0  1  Calc  W.  Repk  P.  C  21.    0")  7  Bom.  H.  C.  Rep.  A.  0.  J.  89, 

,(k)    4  Bom.  IL  a  Rep.  A  C.  J.  66. 
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1872.      out  of  three  villages,  seven  years^  arrears,  due  previously  to 

Chaku  M.   the  filing  of  the  plaint,  were  awarded  with  interest  by  the 

IbA^NA      Lq^jjj.  Courts.     The  High  Court  varied  that  decree  so  far  as 

DuLLABH    it  granted  interest,  wliich  it  refused  to  allow,  Couch,  C.J., 

saying  that  "  there  is  no  law  which  enabled  the  Lower  Courts 

to  award  intercst^^  in  such  a  case. 

Damages  for  mesne  profits  are  not  a  debt  or  sum  payable 
at  a  certain  time,  nor  has  any  demand,  in  writing,  of  pay- 
ment of  mesne  profits  been  proved  to  have  been  made :  this 
case,  therefore,  does  not  come  within  Act  XXXII.  of  1889  (f). 

We  have  arrived  without  doubt  at  the  conclusion  that  in- 
terest was  improperly  awarded  in  the  Courts  below — ^by  the 
Subordinate  Judge  at  6  per  cent.,  and  by  the  Assistant  Judge 
at  9  per  cent.  We  hold  that  interest  at  any  rate  whatever 
cannot  be  allowed  in  such  an  action  as  the  present,  brought, 
as  it  is,  to  recover  mesne  profits  and  interest  only.    . 


[ArPELLATE  Civil  Jurisdiction.] 

ypb.  19.  Miscellaneous  Special  Appeal  No,  30  of  1871. 

Yenkoba'  Ba'lshet  Ka'sa'e Appellant. 

Rambha'ji  valad  Arjun Respondent. 

JurUdicticn — Decree  for  sale  of  mortgaged  property   out  of  jurisdiction 

— Civ.  iVoc.  Code,  Sec.  5. 

•  '  A  suit  for  the  recovery  of  a  mortgaj^e  debt  by  the  sale  of  the  mort- 
gaged property  is  not  a  suit  for  land  within  the  meaning  of  Sec.  5  of  the 
Code  of  Civil  Procedure, 

A  Court  may  decree  the  sale  of  mortgaged  immoveable  property 
though  situate  beyond  its  jurisdiction. 

FTHIS  was  a  miscellaneous  special  appeal  from  an  order  of 
A.  C.  Watt,  Acting  Judge  of  Elhandesh,  confirming  an 
order  of  the  Subordinate  Judge  of  Amalnair,  refusing  to 
execute  a  decree. 

(0    See  Harpet^  v.  WUlianie,  4  Q.  B.  21U ;  12  L,  J,  Q.  B.  227. 
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The  plaintiff  brought  a  suit  in  the  Court  of  the  Subordi- 1872. 

Date  Judge  at  Erandol  upon  a  mortgage  bond  for  Rs.  1,000,    Yenkoba' 
which  amount,  with  interest  and  costs,  ho  sought  to  recover     *    ^. 
from  the  defendant  personally,  and,  in  default  of  payment  by     ^^^'^^ 
the  defendant,  by  a  sale  of  the  raoi-tgaged  property.     The     Abjun. 
property  mortgaged  was  situated  within  the  jurisdiction  of 
the  Subordinate  Judge  of  Amalnair.    The  Emndol  Subordi- 
nate Judge  decreed  that  the  plaintiff  should  recover  from 
the  defendant  Us.  1,738-13-7,  and  that  if  the  defendant  did 
not  pay  that  amount,  the  plaintiff  should  realize  the  same  by 
the  salo  of  the  mortgaged  property.     On  an  application  for 
execution  of  this  decree  coming  on  before  the  Amalnair  Sub- 
ordinate Judge,  he  was  of  opinion  that  the  Erandol  Subordi- 
nate Judge  had  no  jurisdiction  to  order  a  sale  of  immoveable 
property  not  situated  within  the  limits  of  his  jurisdiction. 
In  appeal,  Mr.  Watt  was  of  the  same  opinion.     He,  therefore, 
confirmed  the  order  refusing  execution. 

The  special  appeal  was  heard  by  Gibbs  and  Melvill,  JJ. 

F.  N,  Mandllk,  for  the  special  appellant: — This  is  not  a  suit 
for  immoveable  property.  All  the  cases  bearing  upon  this 
subject  are  cited  in  the  4th  edition  of  Broughton's  Com- 
mentaries on  the  Code  of  Civil  Procedure,  under  Section  5, 
and  support  my  contention. 

Pdndurang  Balibhadra,  for  the  special  respondent. 

Per  Curiam  : — ^Wo  think  that  this  is  not  a  suit  for  land 
within  the  meaning  of  Section  5  of  Act  VIII.  of  4859. 
Comparing  that  section  with  Sections  223  and  224  of  the 
Code,  wo  think  that  a  suit  for  land  is  a  suit  which  asks  for  • 
delivery  of  the  land  to  the  plaintiff.  We  may  observe  that  the 
Court  of  Chancery,  though  it  has  no  power  directly  to  affect 
property  situate  out  of  the  bounds  of  its  jurisdiction,  and 
will  not  therefore  try  the  validity  of  a  will  of  land  in  the 
Colonies  though  made  in  England :  Pilce  v.  Hocure  (a), 
nor  entertain  a  bill  of  partition  :  Archer  v.  Prestoii  (6),  yet 
wiU  order  the  sale  of  an  estate  in  the  Colonies,  in  order 
to  realize  *  a  sum  of  money  charged  upon  it :  Oa^coigne  v. 

(a)  2  Eden  182  (6)  L  Eq«  Abr.  133. 
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1872.       Douglas  (c)    and  Noel  v.  Bobinson  (d).    We  reverse  the 
Ybnkoba'  orders  of  the  Courts  below,  and  direct  that  the  Subordinate 
v.         Judge  of  Amalnair  dispose  of*  the  application  for  execution 
^^^f^^^  according  to  law  with  reference  to  this  judgment. 

ABJTJNi  /^    7  1*1 

•  Urd67'  accorainghj. 


[Insolvent  Debtors'  Court.] 
^g^'  21.  jji  re  N.  D.  Coo5LAWalla. 

Indian  Intchmt  Act,  Sees,  47, 50,  and  60 — Personal  discharge  under 
See,  47 — Subseqwnt  inquiry  under  Sec,  QO'-'Etndence — Inymsonment  of 
Imohent  under  See.  50, 

An  inaolyent,  whose  personal  discharge  has  been  opposed  under 
Sec*  47  of  the  Indian  Insolvent  Act,  can  be  again  opposed  by  the  same 
creditor^  and  on  the  same  grounds,  when  he  applies  for  an  absolute  dis- 
charge under  Sec.  60.  • 

The  order  made  on  the  hearing  of  the  petition  under  Sec.  47  of  the 
Act  can  be  used  as  evidence  against  the  insolvent  when  applying  for 
his  discharge  under  Sec.  60,  provided  that  such  order  clearly  states  the 
offences  established  against  the  insolvent. 

An  insolvent  by  being  punished  under  Sec.  50  of  the  Act  does  not 
thereby  cease  to  be  liable  in  respect  of  such  offences  when  he  applies  for 
his  discharge  imder  the  60th  Section. 

The  dischaige  under  Sec.  60  of  an  insolvent  who  has  already  obtained 
his  discharge  under  Sec.  47  is  not  as  of  course,  but  will  depend  upon  the 
general  conduct  of  the  insolvent  both  before  and  subsequent  to  his 
obtaining  his  discharge  under  Sec.  47. 

•    ^* 

fllHE  facts  of  this  case  appear  fully  in  the  judgment  of  the 

•'■     Court. 

The  petition  of  the  Insolvent  came  on  for  hearing  before 
Gibbs,  J.,  on  the  20ih  of  December  1871  and  the  10th  [of 
January  1872. 

Marriott,  for  the  opposing  creditors* 
The  Insolvent  in  person. 

,  Cur.  adv.  vult. 

(c)  Wck.  431.  (d)  1  Ver.  90,  453, 460. 
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2l8t  February  1872,  Gibbs,  J. :— The  Insolvent  in  thiscase  1872. 

obtained  an  order  for  his  discharge  under  Section  47  of  the  In  re 

Insolvent  Debtors'  Act  on  the  23rd  July  1869  from  the  pre-  coorla- 

sent  Chief  Justice,  then  sitting  as  Commissioner  in  this  Court,  walla, 

such  order  directing  that  he  (the  Insolvent)  should,  under 

« 

Section  50,  previously  undergo  two  years'  imprisonment. 
The  order  runs  as  follows :  ^'  Forasmuch  as  it  appears  to  this 
Honourable  Court  that  the  said  Insolvent,  Navroji  Dhanjibhdi 
Coorlawalla,  has  (1)  fraudulently,  with  intent  of  diminishing 
the  sum  to  be  divided  among  the  creditors,  made  away  with 
and  concealed  a  sum  of  rupees  fifty  thousand ;  and  (2)  fraudu- 
lently, with  intent  to  conceal  the  state  of  his  affairs  and  to 
defeat  the  objects  of  the  said  Act,  purposely  withheld  the 
production  of  a  certain  Guzerathi  account  book  and  certain  re- 
ceipts, respectively,  relating  to  his  affairs,  subject  to  investiga- 
tion under  the  said  Act ;  and  (3)  wilfully  altered  and  falsified 
a  certain  other  book  of  account,  namely,  an  English  account 
book,  containing  a  register  of  boatloads  of  dand  and  murum, 
whereby  he  has  brought  himself  within  the  meaning  of  the 
fiftieth  section  of  the  Act,  this  Court  doth  adjudge  that  the 
said  Insolvent,  Navroji  DhanjibhAi  Coorlawalla,  be  forth- 
with taken  into  the  custody  of  the  gaoler  of  the  Common 
Gaol  of  Bombay  by  virtue  of  a  warrant  under  the  seal  of 
this  Honourable  Court,  and  that  the  said  Insolvent  shall  be 
discharged  from  custody  and  entitled  to  the  benefit  of  the 
said  Act  *  *  *  so  soon  jas  the  said  Insolvent,  Navroji 
Dhanjibhdi  Coorlawalla,  shall  have  been  in  custody  on  the 
criminal  side  of  the  said  gaol  for  the  period  of  twenty-four 
calendar  months,  to  be  computed  from  the  date  of  this  order^ 
It  appears  that  after  being  in  prison  for  about  ten  months 
he  was  released  by  order  of  the  Governor  in  Council  on  the 
ground  of  ill-health.  Bte  now  applies  for  a  discharge  in 
the  nature  of  a  certificate  under  Section  60  of  the  Act. 
This  application  is  opposed,  and  Counsel  having  been  heard 
for  the  opposing  creditor,  and  also  the  Insolvent,  I  adjourned 
the  case  for  consideration.  The  questions  raised  were, 
whether  (1)  an  insolvent,  who  had  been  opposed  at  the  time 
he  applied  for  his  personal  discharge  under  Section  47,  could 
be  opposfed  by  the  same  creditor  pn  the  same  grounds  on  his 
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1872.       application  for  a  discharge  in  the  nature  of  a  certificate  nnder 


Ithre       Section  60;  (2)  if  he  could,  then  whether  the  Court  could 

N  D 

CooRLA-  enter  the  decision  of  the  Commissioner,  sitting  to  adjudge 
WALLA.  ^jjQ  discharge  under  Section  47,  as  evidence  against  the  In- 
solvent under  Section  60,  or  whether  fresh  proceedings  should 
not  be  taken ;  and  (3)  whether,  having  been  punished  for 
the  offences  of  which  he  was  found  guilty  in  the  inquiry 
under  Section  47,  he  could  still  be  held  liable  for  the  same 
ofFences  when  the  question  was  for  a  discharge  under 
Section  60. 

As  regards  the  nature  of  the  two  orders  under  Sections 
47  and  60,  respectively,  I  see  no  ground  for  altering  the 
opinion  I  expressed  in  the  case  of  Pestavji  and  Edalji 
Kakd  (a),  to  the  effect  that  the  benefits  derivable  from  the 
latter  order  were  so  great  as  to  justify  the  Court,  when 
deciding  on  the  application,  in  considering  the  entire  facts 
connected  with  the  Insolvent's  trading  both  before  and  since 
his  insolvency,  and  I  therefore  on  this'ground,  as  well  as  on 
a  review  of  the  procedure  under  the  old  Bankruptcy  law  in 
England,  consider  that  the  creditors  have  a  right  to  oppose 
the  granting  of  this  greater  boon  equally  as  to  the  former 
and  smaller  benefit  under  Section  47  and  on  the  same 
grounds. 

On  the  second  question  raised,  I  had  doubts  when  the 
case  was  argued,  which  required  me  to  take  time  to  consider. 
Thecase  in  re  Phillies  (/>),  as  shortly  noticed  in  Shelford's 
Practice,  led  me  at  first  to  consider  that  a  fresh  inquiry  might 
•  DC  necessary ;  but  upon  reading  the  full  report  of  the  case, 
and  further  considering  the  law  as  then  in  force  at  home,  and 
the  terms  of  the  Insolvent  Act  for  India,  I  have  come  to  the 
determination  that  I  may  rightly  use  the  order  of  the  Chief 
Justice  as  proof  of  what  was  found  proved  against  the  Insol- 
vent, If  the  formal  order  had  been  too  vague  to  show  this, 
I  think  I  must  then  have  taken  the  evidence  dc  novo  ;  but  on 
this  latter  point  I  do  not  bind  myself  to  any  decision,  as 
there  is  no  need  for  my  so  doing — the  order  on  record  by 

(«>   8  Bom.  II.  0.  Rep.  O.  C.  J.  fi7.  (6)  20  Law  Times,  15. 
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the  Chief  Justice  being  quite  full  and  distinct  as  to  the        1872. 

charges  established  a^inst  the  Insolvent.  u  re 

N.  D. 

COOKLA- 

On  the  third  pointy  I  must  also  record  my  decision  against  walla. 
the  Insolvent.  The  wording  of  the  Act,  to  my  mind,  clearly 
gives  me  equal  power  in  dealing  with  an  application  under 
Section  GO  as  under  Section  47 ;  the  words  of  the  former 
section  are,  that  the  Court  has  power  to  make  the  rule 
absolute,  t.e.,  to  grant  the  order,  or  '^  to  dismiss  such  petition, 
or  to  adjourn  the  further  hearing  thereof,  or  to  make  such 
order  thereon  as  shall  be  just ;  and  further,  the  Court  can, 
in  granting  it,  limit  its  operation  as  to  its  effect  on  after- 
acquired  property."  Now,  surely  it  could  never  have  been 
the  intention  of  the  Legislature  to  mean  that  if  an  insolvent 
had  been  punished  for  fraudulent  practices,  he  might,  after 
undergoing  the  punishment  awarded,  come  and,  as  a  right, 
demand  his  discharge  under  Section  GO.  It  is  quite  true 
tliat  the  object  of  the  Insolvent  Act  here,  as  the  Bankruptcy 
Act  at  home,  is  to  enable  traders  to  start  fair  again ',  but,  as 
I  stated  more  fully  in  the  case  of  the  Kaku  Brotliet's,  above 
alluded  to,  it  could  not  be  intended  to  allow  persons  guilty  of 
practices  and  acts  opposed  to  honest  dealings  to  have  as  fair 
a  start  again  as  an  honest,  though  unfortunate,  trader.  The 
classification  of  certificates  under  the  provisions  of  the  former 
Bankruptcy  Law  at  home  has  not  been  introduced  into  the 
Indian  Act,  but  the  60th  section  gives  the  Court  ample 
means  to  deal  with  such  cases  as  the  present ;  and  I  have 
now,  therefore,  to  consider  what  my  duty  is  with  ret^ard  to 
the  Insolvent.     Should  ho  be  allowed  a  discharge  at  all ;  jg.  ^      * 

if  allowed  one,  on  what  terms  ?  I  find  from  the  recorded 
decision  of  Sir  M.  Westropp,  that  the  Insolvent  was  con- 
sidered by  him  to  have  been  guilty  of  the  following 
offences : — (1)  Making  away  vrith  and  concealing  Rs.  50,000  ; 
(2)  withholding  receipt  books  and  papers;  (3)  altering 
and  falsifying  an  account  book.  From  inquiry,  I  learn  that 
since  this  order  the  Insolvent  has  not  been  near  the  Official 
Assignee :  he  did  not  appeal  against  the  Commissioner's 
decision,  but  he  has  not  attempted  to  put  matters  in  a  train 
for  the  benefit  of  his  creditors :  the  schedule  filed  with  the 
3  H  c 
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t872,       present  petition  is  simply  a  copy  of  that  originally  filed,  and 

In  re       which  was  held  to  be  faulty  and  fraudulent.    I  mention 
N.  D.  .  . 

CooBLA-     this  particularly,  as  insolvents  here  seem  to  think  they  will 

WALLA.  gQ^  their  discharge  under  Section  60  as  a  matter  of  course ; 
and  that,  after  they  have  received  their  personal  discharge 
under  Section  47,  they  have  nothing  more  to  do  than  apply 
for  the  further  benefits  of  the  Act,  that  they  may  leave  the 
Official  Assignee  to  do  what  he  likes  and  what  he  can  with- 
out  further  assistance  from  them — ^a  course  very  opposite  to 
what  the  A.ct  requires,  both  in  its  spirit  and  its  letter.  I 
consider  that,  in  deciding  this  application,  I  must  follow  the 
English  cases.  By  the  5  &  6  Vic,  c.  122,  s.  38,  which  was 
the  law  in  England  similar  to  our  present  Act  here,  it  was 
enacted  that  any  bankrupt  who  shall  be  guilty  of  con- 
cealing, altering,  or  fabifying  any  of  his  books  or  papers, 
with  the  intent  to  defraud  his  creditors,  or  with  the  intent 
to  defeat  the  objects  of  the  Bankruptcy  law,  or  who  shall 
^  have  concealed  any  of  his  property,  was  not  to  be  entitled  to 
a  certificate.  The  Insolvent  has  been  found  guilty  of  con- 
ceaUng,  altering,  and  falsifying  his  accounts,  and  also  of 
concealing  some  of  his  property :  it  is  clear,  therefore,  that  he 
could  not  have  got  a  certificate  under  the  Bankruptcy  Act 
at  home.  In  the  case  of  ex  pa/rte  Knight  fcj,  Lord  Justice 
Turner,  in  upholding  an  order  refusing  a  certificate,  says : 
"  There  is  nothing  against  which  the  Bankrupt  Law  points 
more  strongly  than  falsification  of  books.  I  think  it  would 
be  a  highly  dangerous  thing  to  relax  the  law  in  such  case  as 
this.''*  In  ex  parte  Dobson  in  re  Strong  (d),  the  same  learned 
jj^dge  observes :  "  This  Court  has  never  failed  to  visit  fraud 
and  falsehood  with  severe  penalties'' ;  and  Lord  Justice  Knight 
Bruce  in  the  same  case  says :  "  In  the  present  case  the 
bankrupt  has  been  proved  to  have  been  guilty  of  wilful  false- 
hood as  to  the  state  of  his  affairs,  to  have  been  guilty  of  inten- 
tional concealment  of  his  goods  for  thepurpose  of  defeating  his 
creditors,  and  to  have  committed  other  offences  which  the 
gravity  of  those  to  which  I  have  referred  makes  it  needless 
to  mention.     If  we  were  to  grant  this  man  a  certificate,  we 

{c)  2G  L,  J.  Bank.  67        (d)  25  L.  J.  Bank.  17. 
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• 

should  contradict  our  whole  practice  and  everything  we  __^'_ 
have  hitherto  said  or  done  in  cases  of  this  description."  A  ^^^ 
certificate  is  not  a  matter  of  right,  but  of  discretion.  It  is  Coobla- 
true  such  must  be  exercised  on  judicial  principles ;  but  those 
principles  mark  the  duty  of  attending  to  the  public  interests 
and  the  claims  of  society,  and  I  cannot  hide  from  myself 
the  wholesale  fraud  of  which  the  insolvent  appears  to  have 
been  guilty.  He  was  justly  punished  by  this  Court,  but  soon 
escaped  its  effects  on  the  plea  of  ill-health.  Had  he  suffered 
the  entire  period  of  imprisonment  ttiat  my  predecessor  award- 
ed him,  I  should  have  hesitated  to  give  him  an  order  under 
Section  60 ;  but  I  have  now  no  hesitation  in  refusing  it  to 
him,  as  I  think  that  his  conduct  before  and  since  his  insol- 
vency is  such  as  to  bar  his  having  a  claim  to  start  free  once 
more  as  a  merchant  of  this  city.  The  application  is  rejected, 
and  the  Insolvent  must  pay  the  cost^  of  the  opposing 
creditors. 


[Original  Civil  Jurisdiction.] 

Suit  Ko.  718  of  1870.  Feb.  21. 

The  Advocate  General  Plaintif. 

Fatima'  Sulta'ni  Beg^ui  and  another    ...Defendants. 


Muhofmnadan  law — Wakf — Faunder^s  right  to  (Appoint  manager — 
Manager  chosen frmn  wpecified  close — Akriba,  meaning  of  term^-'Wife  of 
founder. 

Although,  according  to  Muhammadan  law,  the  founder  of  a  Wakfh&a 
a  right  to  reserve  the  management  of  it  to  himself  or  to  appoint  some 
one  else  thereto,  yet  when  he  has  specified  the  class  from  amongst 
which  the  manager  la  to  be  selected  (e.  g,,  from  amongst  his  relations), 
he  cannot  afterwards  name  a  person  as  manager  not  answering  the 
proper  description. 

After  the  death  of  the  founder  the  right  to  nominate  a  manager  of 
the  Wakf  vesta  in  the  founders  vakils  ^r  executors,  or  the  survivor  of 
them  for  the  time  being. 
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1872.  The  term  AJcrtba  (relations),  though  more  properly  confined  to  rela- 

^Thb         *^^^  ^y  blood,  will,  when  the  context  shows  that  it  was  intended  to  be 
Advocate    used  in  a  wider  sense,  be  extended  so  as  to  include  relations  by  affinity. 

The  wife  or  widow  of  the  founder  is  not  included  amongst  his  Akriba. 


General 

V. 

Fatima' 
iS.  Beoam. 


"DY  a  Waldfndmd  bearing  date  the  17th  of  October  1861, 
Agd  Haji  Muhammad  Husscn  Shirazi  declared  that  he 
had  made  over,  for  the  use  and  benefit  of  a  MuHJid  theretofore 
erected  by  him,  near  the  Imdm  Wddi  of  the  Mogals,  at  Babula 
Tank,  certain  buildings  situate  at  Mazagon,  consisting  of 
two  bungalows  and  a  garden  attached  thereto,  containing 
fruit  and  other  trees.  The  terms  of  the  Waldfn&md,  so  far  as 
they  arc  important  for  the  purposes  of  this  report,  arc  set 
out  in  the  judgment  of  the  Court. 

Aga  Haji  himself  acted  as  warden  and  manager  of  the 
Musjidj  •  and  applied  the  rents  of  the  Mazagon  premises  to 
the  use  and  benefit  of  the  Musjid  until  his  death,  which  took 
place  on  the  29th  of  June  1869.  He  died  without  issue,  and 
left  a  will,  whereby  he  appointed  his  wife,  the  defendant, 
Fatimi  Sultan  Begam,  and  two  Parsi'  gentlemen,  respec- 
tively, his  executrix  and  executors. 

After  the  death  of  Ag&  Haji,  his  wife,  Fatimfi,  entered  into 
possession  of  the  premises.  Before  the  suit  was  filed  one 
of  the  executors  had  died,  and  the  other  had  refused  to  act 
under  the  will  as  executor.  The  plaint,  which  was  filed  by 
the  Advocate  General  at  the  relation  of  Agd  Nusruld 
,Alli  bin  Hyderalli  Shirazi,  the  son-in-law  of  Ag^  Hiji, 
and  four  other  Muhammadans  of  the  Shia  faith,  submitted 
Jjlftt  the  above  premises  had  been  validly  appropriated  to  the 
use  and  benefit  of  the  Mttsjid  according  to  Muhammadan  law ; 
charged  that  the  defendant,  Fatim&,  had  appropriated  the 
rents  of  the  charity-property  to  her  own  use,  and  prayed  that 
it  might  be  declared  that  the  said  buildings  and  ground 
situate  at  Mazagon  had  been  validly  appropriated  according 
to  Muhammadan  law  to  the  use  and  benefit  of  the  Musjid  ; 
that  an  account  might  be  taken  of  all  moneys  received  by  the 
defendant,  Fatimd,  in  respect  of  the  rent  of  the  said*  buildings 
duo  since  the  death  of  Aga  fi&ji ;  and  that  she  might  pay  into 
Court  the  money  found  due  from  her  in  such  manner  as  the 
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Court  should  direct,  in  order  that  the  same  might  be  applied       ^^72. 
for  the  use  and  benefit  of  the  Musjid  ;   that  she  might  be        The 

A.DVOCATB 

restrained  from  receiving  any  moneys  in  respect  of  the  rents  General 

of  the  buildings  and  ground ;   that  a  fit  and  proper  person  yatiuil 

might  bo  appointed  warden  ;  and  that  the  buildings  and  ^«  Bboam. 
ground  might  be  conveyed  and  assigned,  as  the  Court  should 
direct,  for  the  use  and  benefit  of  the  Musjid.  , 

The  defendant,  FatimS,  alleged  that  she,  by  reason  of  her 
relationship  to  the  founder,  was  the  trustee  and  manager  of 
the  premises,  and,  as  such,  entitled  to  receive  and  apply  the 
rents  thereof  to  the  use  and  benefit  of  the  Miisjid.  She  also 
stated  that  the  founder  had  in  his  lifetime  verbally  appointed 
her  such  trustee  and  manager,  and  in  furtherance  of  such 
appointment  had  made  her  executrix  of  his  will.  She  denied 
that  she  had  misappropriated  any  portion  of  the  rents  or 
proceeds  of  the  premises  in  question,  or  applied  them  to  her 
own  use. 

The  second  defendant,  Agd  Futtah  Alii,  the  eldest  son  of 

Mussidi  Kdsim,  the  elcjest  brother  of  Agd  Haji,  claimed,  as 

such,  to  be  appointed  the  warden  and  manager  of  the  MuajiiL 

.  At  his  own  request  he  had  been  made  a  party,  defendant,  to 

the  suit. 

The  cause  came  on  for  hearing  before  Sargent,  J.,  on  the 
nth  of  December  1871. 

The  Honourable  J.  8,  White  and  Scoblc  for  the  plaintiffs 
and  relators. 

Anstey,  Marriotty  and  Latham,  for  the  defendant^  Fatitni. 

Atkins&ti,  Serjeant,  BJid  Webb,  ior  the  defendant,  Agi  Fatt#»^^    ^^ 
AH. 

The  issues  raised  were — (1)  Whether  the  defendant^  Fati- 
mS,  was  a  fit  and  proper  person  to  be  appointed  warden  of  the 
trust  premises ;  (2)  whether  she  had  been  verbally  appointed 
such  guardian  subsequently  to  the  Wakifndnui  ]  (3)  whether^ 
if  so,  such  appointment  would  be  valid  j  (4)  whether  the 
second  defendant  was  a  fit  and  proper  person,  within  the 
meaning  of  the  WalcifrUimd,  to  be  appointed  guardian. 

Cur.  adv.  vuU. 


2^  BOMBAY  HIGH  COURT  REPORTS. 

1872.  Sabgbnt,  J. : — ^This  suit  arises  out  of  a  Walifnumd,  written 


The        partly  in  Arabic  and  partly  in  Persian,  executed  by  one  Aga 
General    Hiji   Muhammad    Shirazi  on    the  17th  October  1861,  by 
Fatima'     ^hich,  after  reciting  that  he  had  built  a  mosque   in   this 
s.  Beqam.    populous  city  of  Bombay,  he  declares  that  he  thereby  makes 
a  legal,  firm,  and  clear  endowment  of  the  whole  and  every 
part  of  his  garden,   situated  in  the  district  of  Mazagon, 
together  with  two  bungalows  therein  comprised,  in  favour  of 
the  mosque,  and  that  .such  endowment  is  made  in  such  way 
that  whatever  income  derived  from    the  garden  and  two 
bungalows  there  may  be  remaining,  after  deducting  their 
expenses,  shall  be  expended  in  making  the  necessary  repaits 
and  in  defraying  the  expenses  of  the  mosque ;  viz.,  matting, 
oil  for  lamps,  and  the  stipends  of  the  Im^m  and  the  crier, 
and  of  a  servant  and  other  necessary   expenses.     And  if 
after  defraying  the  expenses  of  the  mosque  there  should  be 
any  surplus,  then  that  the  surplus  should  be  expended  in 
defi'aying  the  expenses  of  the  mourning  days  of  the  founder, 
the  chief  of  the  martyrs.     And  he  adds  that  the  guardian- 
ship of  it  (apparently  meaning  the  mosque)  rests  with  the 
endower  during  the  term  of  his  natural  life,   and   after  his 
decease  it  rests  with  any  one  of  his,  the  endower's,  relations 
who  may  be  intelligent  and  of  good  reputation,  provided  he 
shall  be  resident  in   Bombay ;   otherwise  the  guardianship 
rests  with  any  Shiraz  merchant  of  good  reputation. 

AgS  H&ji  Muhammad  died  on  the  29th  June  1869,  having 
acted  as  guardian  of  the  mosque  and  its  endowment  down 
to  the  time  of  his  death,  since  which  time  it  is  admitted 
^  •^^at  the  defendant,  Fatima  Sultani  Begam,  the  widow  of 
the  endower,  has,  as  a  matter  of  fact,  had  the  management 
and  administration  of  the  premises  so  appropriated.  The 
relators  by  their  present  suit  charge  that  the  defendant, 
Fatimd,  has  appropriated  the  rents  of  the  charity-property 
to  her  own  use>  and  seek  to  have  an  account  taken  of  all 
moneys  received  by  her  in  respect  of  the  same.  That  she 
may  be  restrained  from  further  receiving  the  rents  on 
account  of  such  misappropriation,  and  that  a  fit  and  proper 
person  may  be  appointed  warden  of  the  Miisjidj  or  otherwise 
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to  receive  the  rents  of  the  said  property^  and  that  the  same       1^72. 


may  be  conveyed  and  assigned,  as  the  Court  may  direct,  for       The 

Advocate 
the  benefit  of  the  Musjid,    The  defendant,  Fatim&  Sult&ni    gbkebal 

Begam,  by  her  written  stutoment,  denies  the  appropriation     f^xima' 

of  the  rents  to  her  own  use,  and   claims  to  be  continued  in   ^'  B«oam. 

the  management  or  administration   of  the  charity-property 

as  the  trustee  thereof,  according  to  the  construction  of  the 

WaMfiidmu  and   the  intentions  of  the  donor  dechired  and 

expressed  in  his  lifetime,  and  in  execution   of  the  trusts  of 

his  will,  by  which  she  was  named  executrix,  and  whereof 

she  has  obtained  probate ;  but  that  in  any  case,  as  one  of  the 

i-elations  within  the  meaning  of  the  provisions  of  the  Wahif" 

n/imd,  she  is  entitled,  by  Moslem  law  and  the  usage  of  Shias, 

to  be  preferred  cceteris  paribus  to  every  other  relative  of  the 

donor. 

Subsequently,  one  Agi  Fatte  Ali  hin  Mussidi,  nephew 
of  the  donor,  and  married  to  the  donor's  only  daughter,  was 
made  a  defendant,  and  filed  a  written  statement  by  which  he 
claims  to  be  appointed  manager  and  warden  of  the  MuHJ'uh 
The  following  issues  were  raised  at  the  hearing — (his 
Lordship  stated  them,  and  continued)  : — ^Now,  the  clause  in 
the  Waldfndmd  relating  to  the  guardianship  does  not  specify 
the  subject-matter  of  that  guardianship.  The  words  are 
"  taulyat  an,"  /.  e,,  "  superintenderlco  of  it."  The  official 
translation  suggests  the  word  "  mosque"  as  intended  by  the 
pronoun  "  an"  or  "  it. "  Grammatically  speaking  that  is 
probably  correct ;  but  in  any  case  the  context  and  *the 
object  of  the  instrument  itself  can  leave  no  doubt,  I  thinks  ^  - 
that  the  donor  is  providing  for  the  appointment,  after  his 
death,  of  the  ofiicer  commonly  known  as  Mutawali.  The 
term  "  taulyat"  would  appear  to  be  a  technical  one  as  applied 
to  mosques  and  their  endowments,  meaning,  as  stated  in 
Richardson's  Arabic  Dictionary,  their  management  and 
Buperintendence.  In  the  answer  to  Case  8,  at  p.  340  of 
Macnaghten's  Muhammadan  Law,  it  is  stated  to  denote  the 
oflSce  of  the  Mutawali,  whose  duty  it  is  to  take  charge 
of  the  property  appropriated,  and  to  attend  to  the  distribu- 
tion of  the  proceeds  of  the  endowment.     That  the  superin- 
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tendence  or  management  extends  to  the  property,  and  is  not 
merely  confined  to  the  sorplns  income  referred  to  in  the 
WaMfndmd,  is  shown,  not  only  by  the  nso  of  the  technical 
term  "  taulyat,"  but  derives  coiToboration  from  the  language 
used  by  the  donor  in  the  deed  of  dedication  of  the  mosque 
when  speaking  of  the  property  which  he  contemplates  being 
purchased  as  a  Walcf  for  the  Musjid  out  of  any  possible 
surplus  there  might  be  after  providing  for  the  building  of 
the  mosque ;  he  provides  in  express  terms  for  the  manage- 
ment or  superintendence  of  the  property  itself  given  as  an 
endowment  (using  the  same  yrord  "taulyat*'  as  in  the 
Wakifiidmd,)  This,  he  says,  is  to  vest  in  himself  during 
his  life  and  after  his  death  in  the  same  persons  with 
some  slight  change  of  description  as  are  mentioned  in  the 
Wahifndmd ;  and  he  adds,  he  (the  superintendent)  is  to 
spend  the  profits  of  the  property  in  defraying  the  above- 
mentioned  expenditure,  including  the  keeping  up  of  the 
property. 


Now  it  is  clear  upon  the  authorities,  both  Suni  and  Shia, 
that  the  appropriator  has  a  right  to  reserve  the  superinten- 
dence of  the  Wahf  to  himself,  or  appoint  some  one  else. 
(See  BaiUie's  Imameea,  p.  214,  and  his  Digest  of  Muliamma- 
dan  Law,  pp.  591 — 593.)  I  am,  however,  unable  to  find 
any  authority  for  holding  that  when  the  donor  has  specified 
the  class  from  whom  the  manager  is  to  be  selected,  he  can 
disregard  his  own  trust-deed,  and  name  a  person  not 
answering  the  proper  description.  He  is  bound,  I  apprehend, 
the  provisions  of  the  Waklfnamd ;  and  the  appropiiator^s 
right  of  nomination  of  the  person  to  succeed  to  the  manage- 
ment on  his  death  must,  I  think,  be  confined  to  the  class 
mentioned  in  the  Wahifndmd.  Now,  the  donor  subsequently 
made  a  will,  by  which,  after  appointing  his  wife  and  two 
PSrsi  gentlemen  to  be  his  vakils,  ho  directs  them  to  carry 
out  the  provisions  of  the  clauses  of  his  will,  by  the  4th  of 
which,  after  alluding  to  the  endowment  of  the  garden  and  bun- 
galows at  Mazagon,  the  testator  says  : — "  Therefore,  out  of 
whatever  income  of  the  same  there  may  be  yielded,  outlays 
being  first  made  for  the  expenses  of  all  kinds  that  may  be 
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incnrred  for  the  said  garden  and  the  expenses  for  such  repairs       ^872. 

and  work  as  may  be  found  (necessary)  for  the  bnngalow  and  the       The 

other  buildings^  the  surplus  which  there  may  be  shall  duly  be     General 

expended  in  accordance  with  all  the  conditions  written  in     fatima' 

the  writings  made  in  the  Mogal  (or  Persian)  character  and  S-  Begam. 

language  relative  to  the  expenditure  of  the  said  Muyid" 

Now,  although  there  are  no  words  expressly  appointing  the 

Vakils  to  be  managers  of  the  property,  this  language  might 

well  be  construed  as  impliedly  vesting  the  management  in 

them,  were  it  not  for  the  circumstance  that  two  of  the  Vakils 

do  not  fall  within  the  class  mentioned  in  the  Wakifndmd, 

andthe  well-establishedruleofMuhammadap Law,  that  neither 

vakils  nor  superintendents  of  endowment  can  act  separately 

(Macnaghten,  p.  71).  The  intention,  however,  of  the  testator 

may  well  have  effect  given  to  it  by  construing  the  words  as 

directing  them  to  do  what  was  necessary  to  give  effect  to 

the  endowment  in  accordance  with  the  provisions  of  the 

WakifiUimd,  viz.,  by  appointing  a  manager  or  superintendent, 

and  putting  him  in  possession  of  the  property,  a  power  indeed 

which  would  appear  to  be  vested  by  Muhammadan  Law  in  the 

vakils  ex  officio.    At  p.  593  of  Baillie's  Muhammadan  Law,  it 

is  said  that  when  the  superintendent  dies,  and  the  appropria- 

tor  is  still  alive,  the  appointment  belongs  to  him,  and  if  the 

appropriator  is  dead,  his  executor  is  preferred  to  the  Judge ; 

and  this  rule  was  acted  upon  in  the  case  reported  at  p.  17 

of  S.  D.  A.  Bom.,  and  referred  to  at  p.  507  of  the  Appendix 

to  Macnaghten. 

The  power  of  appointment  having  been  thus  vested  in  the 
executors  on  the  donor's  death,  and  there  being  no  evidence 
before  the  Court  of  any  such  appointment  having  been  made, 
(although,  as  a  matter  of  fact,  the  defendant,  Fatimd,  has  since 
her  husband's  death  had  the  management  of  the  property,) 
it  remains  to  consider  in  whom,  under  the  circumstances 
which  have  since  occurred,  the  power  of  appointment  is  still 
vested.  It  appears  that  one  of  the  vakils  is  dead,  and  the 
other  has  renounced  probate,  and  by  his  affidavit  states  that 
he  has  never  acted  or  taken  any  part  in  the  administration 
of  the  estate,  and  the  widow  is,  therefore,  now  the  only 
4  H  c 
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ezecntrix  of  the  testator  Burviving  and  competent  to  act.  At 
page  249  of  Baillie's  Digest  of  the  Shia  Law,  it  is  saicl  that 
if  one  of  the  executors  should  fall  sick  or  become  incapable 
of  performing  the  duties  of  the  office,  the  Judge  must  appoint 
a  person  in  his  place  to  act  for  him ;  but  if  one  of  the 
executors  should  die  or  become  profligate,  the  Judge  has  no 
such  power,  and  the  remaining  executor  is  empowered  to  act 
singly ;  the  Judge  having  no  authority  while  there  is  an 
executor  of  the  deceased  surviving  and  competent  to  act ; 
but  that  the  point  is  open  to  some  doubt  and  difficulty. 
The  nature  of  the  difficulty  is  not  mentioned.  The  learned 
editor,  however,  refers  in  a  note  to  the  doctrine  of  the  Hani- 
fites  as  being  opposed  to  it.  According  to  the  Hidayah,  Abu 
Hanff&  and  Muhammad  hold  that  the  surviving  executor 
should  lay  the  matter  before  the  Judge,  who,  if  he  think 
proper,  may  make  him  sole  executor.  According  to  Abu 
Yusaf,  he  may  act  alone.  Upon  this  state  of  the  authori- 
ties there  appears  to  be  no  sufficient  reason  for  adopting  a 
difEerent  rule,  at  least  where  the  parties,  as  here,  are  Shias, 
from  what  prevails  in  English  law,  viz.,  that  the  office  of 
executor  survives  and  carries  with  it  all  the  ordinary  func- 
tions of  the  office,  amongst  which,  according  to  Muhammadan 
Law,  is  i^e  power  of  appointing  a  superintendent  of  a  Wahf 
in  the  absence  of  any  express  provision.  The  question, 
however,  has  little  practical  importance,  as  this  Court  having 
now  jurisdiction  over  the  charity,  such  appointment  must 
necessarily,  according  to  the  well-established  practice,  be 
mg^e  with  the  sanction  of  the  Court. 

There  remains  to  consider  who  are  the  persons  eligible-  for 
the  post  of  Mutawali ;  in  other  words,  who  are  the  persons 
included  in  the  term  Akriba.  [His  Lordship  then  proceeded 
to  discuss  the  meaning  of  the  term  Ah\ha,  and  decided 
that  that  term,  like  the  term  relations  in  English  Law,  though 
more  properly  confined  to  relations  by  blood,  will,  when  the 
context  shows  that  it  was  intended  to  be  used  in  a  wider  sense, 
be  extended  so  as  to  include  relations  by  affinity,  but  the  wife 
or  widow  of  the  founder  is  not  included  amongst  the  number.] 
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A  declaration  was  accordingly  mado  t&bt  the  defendant^ 
Fatima  Snlt&ni  Begam^  was  entitled  to  select  a  Mutawali  of  the 
mosque  from  the  persons  related  to  her  late  husband  by  blood 
or  afEnity^  such  selection  to  be  sanctioned  by  the  Courtj  and 
(in  case  the  relators  desired  it)  a  decree  for  a  reference  to  the 
Commissioner  to  take  the  accounts  of  the  rents  of  the 
garden  and  bungalows^  the  defendant^  Fatimd^  to  bo  charged 
an  occupation  rent  during  such  time  as  she  had  been  in 
occupation  of  the  bungalows  and  garden^  or  either  of  them. 
The  costs  of  the  suit  were  also  provided  for. 

*  Attorneys  for  the  plaintiff ^  Keir,  Prescott,  and  Winter, 

Attorneys  for  the  defendant^  Fatimd^  Craigie,  Lynch,  and 
Owen. 

Attorneys  for  the  defendant,  Agd  Fattc  Ali,  TliacJcer  and 
Chalk. 
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[Obiginal  Civil  Jurisdiction.] 

Appccd  Suit  No.  189. 


March  16 


T.  F.  PuNNETT,  Official  Liquidator 
of  the  Mercantile  Credit  and  Financial 
Association  (Limited)   Appellant. 

Vina'yak  Pa'ndurang Respondent. 

Act  XXVIIL  of  1865,  Sec.  2i— Final  Ducharge  of  Trader-^LiMifti/ 

tofuttwe  calk.  ^ 

An  Insolvent  Trader,  who  has  obtained  his  discharge  under  Sec.  24 
of  Act  XXVIIL  of  1865,  is  not  liable  for  calls  madei  after  he  has  obtained 
bis  discharge,  in  respect  of  shares  held  by  him  in  a  Joint  Stock  Oompany, 
when  the  order  for  the  winding  up  of  such  Company  has  been  mado 
prior  to  the  time  of  the  Insolvent  Trader  obtaining  his  dischaxge. 

fITHIS  was  an  appeal  from  an  order  of  Sargent^  J.,  mado  in 
•^  Chamber  on  the  23rd  of  November  1871,  whereby  ho 
made  absolute  a  summons  directing  the  name  of  Vindyak 
Pfindurang  to  bo  struck  out  of  the  Hat  of  contributories  of 
the  Mercantile  Credit  and  Financial  Association  (Limited). 
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1872.^        Vin&yak  Pdndarang  was  a  holder  of  275  shares  in  the  above 

T.F.PUNKETT  Association.    The  Association  was  in   1867  ordered  to  be 

ViNA'YAK     wound  up,  and  the  name  of  Vindyak  P&ndurang  was,  on  the 

Pa'ndurang.  g^j^  ^f  August  1867,  placed  upon  the  list  of  contributories  in 

respect  of  275  shares.    It  so  remained  upon  the  list  down 

to  the  hearing  of  th&  summons. 

The  estate  of  Vin&yak  P&ndurang  was  on  the  14th  of 
November  1866  ordered  to  be  wound  up  under  Act  XXVIII. 
of  1865,  and  he  obtained  his  discharge  under  that  Act  on  the 
26th  of  February  1870.  Whilst  the  estate  of  VinAyak 
Pandurang  was  in  the  hands  of  his  trustees,  the  Liquidator 
of  the  appellant's  Company  sent  in  a  claim  against  the  estate 
in  respect  of  a  second  call  of  Bs.  150  per  share  on  the 
275  shares  held  by  Vin&yak  P&ndurang,  as  also  in  respect 
of  other  debts  duQ  by  him  to  the  Company,  and  received  a 
dividend  on  their  claim.  In  the  final  account  filed  by  the 
trustees  the  gross  claim  of  the  appellant's  Company  was 
entered.  The  particulars  of  that  claim^  were  not  set  out  in 
that  account,  but  such  particulars  had  .been  set  out  in  pre- 
vious accounts  filed  by  the  trustees.  No  mention  was  made  of 
any  call  or  anticipated  call  on  the  trader's  275  shares,  nor  was 
any  provision  made  for  paying  a  dividend  on  any  such  call. 

A  third  call  of  Rs.  40  per  share  was  made  upon  the  con- 
tributories of  the  appellant's  Company  on  the  9th  of  November 
1871,  payable  on  the  9th  of  December  1871,  and  a  notice  to 
pay  the  call  was  served  upon  Vindyak  P&ndurang,  where- 
upotf  he  took  out  the  Judge's  summons  above  referred  to. 

•The  appeal  was  heard  by  Westropp,  C.J.,  and  Lloyd,  J.j 
on  the  16th  of  March  1872. 

» 

Fei'gu8<m  (with  him  LatJumi),  for  the  appellant : — ^As  the 
trustees  of  the  trader  have  filed  their  final  account,  they  are 
free  from  all  liability  in  respect  of  the  call:  Act  XXVIII.  of 
1865,  Section  22.  No  provision  has  been  made  for  it  in  the 
winding  up  of  the  trader's  estate,  though  such  provision  might 
have  been  made :  Ddddhh&i  ByrcmijVs  case  (a).  The  trader, 
I  submit,  notwithstanding  his  final  discharge,  continues  liable. 

(o)  Gomn  Westropp,  0.  J.,  and  Sargent,  J.,  1869. 
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The  call  is  a  transaction.     No  mention  is  made  of  it  in  the        1^72. 


final  accounts^  and  Section  24  of  the  Act  has,  therefore,  no  T.F.Punnbtt 
Implication.  He  cited  VI.  Geo.  IV.,  chap.  16,  s.  51 ;  Walker    vina'yak 
ajid  Webster^s  Dictionary,  Tit.  '^Transaction";    11  and  12  Pa'™^^«^«- 
Vict.,  c.  21,  ss.  47  and  60 ;  Parbury^s  case  (6). 

Macpherson,  for  the  respondent,  contended  that  the  trans- 
action in  respect  of  which  the  present  liability  arose  was  the 
contract  that  the  trader  entered  into  with  the  Company 
when  he  became  owner  of  shares  in  it,  and  that,  though  such 
contract  was  not  specifically  mentioned  in  the  final  account, 
there  was  sufficient  therein  stated  to  give  notice  to  any 
one  inspecting  that  account  of  the  fact  of  the  trader  having 
entered  into  that  contract,  and,  that  being  so.  Section  24  of 
the  Act  completely  protected  the  trader.  He  referred  to  the 
case  of  Bdbd  Sdheb  Damaslcar  (c). 

Fergusan,  in  reply — 

Westropp,  C.  J. : — The  question  before  us  arises  in  an 
attempt  on  the  part  of  the  Liquidator  of  the  Mercantile 
Credit  and  Financial  Association  (Limited)  to  render  one 
Vinayak  Pandurang  liable,  as  a  contributory  in  that  Associa- 
tion, in  respect  of  a  call  (being  the  third  call)  made  on  certelin 
shares- which  Vinayak  Pdndurang  held  when  his  estate  was 
ordered  to  be  wound  up  under  the  pi'ovisions  of  Act  XXVIII. 
of  1865,  and  which  call  has  been  made  since  Vin&yak 
Pandurang  obtained  his  discharge  under  that  Act. 

It  seems  to  us  that,  under  Act  XXVIII.  of  1865,  the  con- 
tingent liability  of  Vindyak  Pandurang  to  calls  in  respe^^of 
these  shares  was  a  matter  which  might  have  been  estimate 
and  proved,  and  that  the  Liquidator  would  have  been  enti- 
tled to  dividends  in  respect  of  that  estimated  liability.  The 
English  Companies'  Act  of  1862  was  the  first  legislative 
enactment  which  allowed  of  proof  being  made  in  Bankruptcy 
in  such  cases.  After  referring  to  the  decisions  prior  to 
that  Act,  Mr.  Lindley,  at  p.  1161  of  his  work  on  Partnership, 
says :  ''The  difficulties  arising  from  the  conflict  of  these  deci- 
sions are,  however,  apparently  removed  by  the  Companies' 

(b)  3  De  G.  F.  &  J.  80.  (o)  8  Bom.  H.  0.  Bep,  O.  C.  J.  117. 
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^^72.       Act  of  1862,  for  by  Section  75  of  that  Act  it  is  expressly 

T.F.  PuKKXTT  declared  tliat  the  liability  of  any  person  to  calls  where  a  Com- 

VikVtak     pany  is  being  wound  up  is  to  be  deemed  a  debt  accruing  due 

Fandubang.  fpQjjj  iiujj  ^f^  th^  ^^Q  ijia  liabiKty  commenced,  but  payable 

when  the  calls  are  made,  and  the  estimated  value  of  his 
liability  to  future  calls  as  well  as  calls  already  mado  are,  in 
the  event  of  his  bankruptcy,  provable  against  his  estate ;  and 
it  has  been  settled  by  judicial  decisions  that  a  person's  liabi- 
lity commences  within  the  meaning  of  the  above  section 
when  he  becomes  a  member/'     For  that  proposition  he  cites 
the  cases  of  ex-parte  Gam/well  {d)  and  Williains  v.  Harding  (e), 
and  proceeds  :   "  If  this  be  so,  all  calls  made  under  the  wind- 
ing up  of  a  Company  are  provable  against  the  estate  of  a 
bankrupt  shareholder,  although  the  calls  and  the  winding-up 
order  are  subsequent  to  the  adjudication.    But  if  a  bankrupt 
shareholder  continues  to  hold  his  shares  after  he  has  ob- 
tained his  order  of  discharge,  he  must,  it  is  apprehended, 
be  liable  to  calls  made  under  a  subsequent  winding-up  order.'' 
The  latter  proposition  has  no  bearing  ih  the  present  case, 
for  here  the  winding  up  of  the  Company  and  the  proceedings 
under  Act  XXVIII.  of  1865  were  contemporaneous ;  there 
were  no  longer  any  shares  for  the  trader,  on  his  obtaining 
his  final  discharge,  to  retain,  as  the  Company  became  a 
defunct  Company  before  that  event  occurred,  and  the  calls 
were  subsequently  made  in  respect  of  shares  in  that  defunct 
Company.    If  the  Insolvent  Trader  had  had  shares  in  a  living 
Company,  and  had  continued  to  hold  them  after  obtaining  his 
fina^discharge,  then  Section  24  of  Act  XXVIII.  of  1865 
jnr^d  not  perhaps  protect  him;  but  here  the  Insolvent 
Trader  and  the  Company,  if  I  may  so  express  myself,  both 
died  together.    The  present  claim  would,  therefore,  have 
been  provable  in  Bankruptcy  in  England. 

Now  Section  40  of  the  Indian  Insolvent  Debtors'  Act 
provides  that  all  such  debts  as  might  be  proved  under  a  fiat 
of  bankruptcy  according  to  the  provisions  of  the  6th  Geo. 
rV.,  c.  16,  or  any  other  statute  or  statutes  then  in  force, 
or  thereafter  to  be  passed,  relating  to  bankrupts,   may  bo 

((0    10  Jur.  N.  S.  481.         (e)    L.  Rep.  1  Ho.  Lo.  Ga.  9. 
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proved  under  the  Indian  Insolvent  Debtors'  Act.     The       1872. 
provision  in  Section  75  of  the  English  Companies'  Act  is,  in  T.F.Punhktt 
our  opinion,  an  enactment  relating  to   bankruptcy,  and  a    vina'yak 
debt  falling  within   the   pui-view  of   tliat  section   is  a  debt  ^^  ^^^*^^^* 
that,  as  beiug  provable  under  a  fiat  in  bankruptcy,  is  also 
proveable  under  a  petition  in  insolvency. 

Now  Act  XXVIII.  of  1865  makes  no  special  provision  for 
the  proof  of  debts,  nor  does  it  lay  down  what  debts  shall  be 
proveable  in  the  winding  up  of  an  estate  under  its  provisions; 
but  in  Section  15  it  is  enacted  that  the  Court  shall  have 
jurisdiction,  at  any  time  during  the  liquidation  of  any  trader's 
estate,  to  entertain  any  application  of  the  trader,  or  of  any 
person  claiming  to  be  a  creditor,  &c. ;  and  Section  25  provides 
that  the  Judge  or  the  Court  to  whom  an  application  is  made 
or  referred  shall  have  power  to  make  any  order  which  could 
be  made  by  a  Commissioner  of  the  Court  for  the  Relief  of 
Insolvent  Debtors  under  Statute  11  and  12  Vict.,  c.  21 ;  and 
we  think  that,  looking  to  these  sections,  any  debt  which 
might  be  proved  under  the  Indian  Insolvent  Debtors'  Act 
might  also  have  been  proved  under  Act  XXVIII.  of  1865. 
This  is  the  conclusion  we  formerly  arrived  at  in  the  case 
of  the  Commercial  Bank  v.  Byramji  BaddhMi,  Wo  there 
held  that  a  claim  in  respect  of  calls  on  shares  held  by 
Byramji  DSd^bh&i,  which  calls  were  made  after  his  estate 
began  to  be  wound  up,  was  provable  against  his  estate,  and 
also  the  estimated  extent  of  his  liability  in  respect  of  future 
calls.  We,  therefore,  think  that  the  Liquidator  migh^  have 
proved  in  respect  of  this  contingent  liability.  If  ho  S^uld 
not  have  done  so,  we  do  not  think  that  it  would  have  been- 
now  possible  to  exclude  Vindyak  P&ndurang  from  liability. 

The  only  matter  that  remains  to  be  considered  is  the  effect 
of  Section  24  of  Act  XXVIII.  of  1865.  Is  a  call  which  is 
made  after  the  Insolvent  Trader's  discharge  a  liability  from 
which  he  is  protected  ?  That  section  enacts  that  the  order 
of  discharge  shall  operate  to  discharge  the'  trader  and  all 
property  and  effects  acquired  by  him  subsequent  to  the  filing 
of  the  order  therein  first  mentioned  from  all  debts,  claims, 
or  demands  in  respect  of  the  transactions  included  in  the 
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.1872.       acoount  filed  by  the  trustees.    It  is  clear  that  the  trader 


T,F.l»uN2jBTT  personally,  and  his  effects  acquired  subsequent  to  the  vesting 

ViNA'YAK    order,  are  protected  from  debts  mentioned  in    the   final 

Pa'ndurang.  a^cQunt .  ^^t  the  difficulty  arises  on  the  meaning  of  the  word 

^^transactions.^^  It  is  admitted  that  the  contingent  liability 
in  respect  of  these  shares  is  not  in  so  many  words  mentiened 
in  the  final  accounts ;  but  it  has  been  seen  that  the  liability  of 
a  shareholder  within  the  meaning  of  Section  75  of  the  English 
Companies'  Act  is  a  liability  incurred  by  him  upon  becoming 
a  member  of  the  Company.  His  liability  is  a  liability  in 
respect  of  the  contract  he  thereby  enters  into,  and  does  not 
merely  arise  when  a  call  is  made  to  enforce  that  contract. 

That  being  so,  the  "  transaction"  in  respect  of  which  the 
liability  arises  is  the  contract  the  trader  entered  into  with 
the  Company  when  he  became*  owner  of  these  shares.  Now, 
no  doubt,  in  the  final  account  before  us,  that  contract  is  not 
specifically  mentioned,  but  it  is  substantially  included  in  it ; 
for,  on  reference  to  the  account,  we  find  "a  sum  of  Es.  40,000 
mentioned  as  the  sum  due  to  the  Official  Liquidator  of  the 
Mercantile  Credit  and  Financial  Association  upon  which  he 
hib  received  dividends,  and  it  is  not  denied  that  that  amount 
includes  the  liabilities  of  the  trader  in  respect  of  the  second 
call  made  upon  these  very  shares.  Now  the  mention  of  the 
payment  of  calls  in  respect  of  these  shares  is  substantially  a 
mention  of  the  original  liability  of  the  Insolvent  Trader  in 
respect  of  these  shares.  We  think  that  we  should  be  defeat- 
ing^nd  not  forwarding,  the  intentions  of  the  Legislature,  if 
w^vere  to  admit  of  captious  objections  as  to  the  manner  in 
which  a  liability  is  mentioned  in  the  final  account  of  the 
trustees.  It  is  sufficient  if  the  liability  or  the  transaction 
out  of  which  it  arises  is  sul^stantially  mentioned,  and  that  it  is 
here  substantially  mentioned  we  have  no  doubt.  We  must 
remember  that  these  accounts  are  not  a  schedule  filed  by  the 
Insolvent  Trader  himself.  Though  the  trustees  rely  upon 
him  for  information  as  to  what  transactions  he  has  been 
engaged  in,  it  is  they  who  frame  the  accounts.  And  if  they 
have  substantially  included  in  their  account  the  contract  made 
by  the  insolvent  by  mentioning  payments  made  by  them  in 
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respect  of  that  contract,  we  think  that  is  sufficient  to  protect        1872, 
the  Insolvent  Trader.    To  hold  otherwise  would  be  to  defeat  T.F.Pttnnett 

the  intention  of  the  Legislature.  Vina'yak 

Pa'ndubang, 
Under  these  circumstances  we  think  that  Sir  Charles  Sar- 
gent was  right  in  the  decision  at  which  he  arrived,  and  his 
decision  must  be  affirmed  and  this  appeal  dismissed  with 
costs. 

Order  accordingly. 

Attorneys  for  the  Official  Liquidator,  Manisty  and  Fletcher, 
Attorneys  for  Vindyak  P£ndurang,  Leaihes  and  Cravford, 


[Appellate  Civil  Jurisdiction],    ' 

Referred  Ca^e,  April  9. 

Ga'ngji  Vithal Appellant. 

Sita'ra'm  Shridhar Respondent. 

Coft»  a»  between  Pleader^  and  Client — Remedy  of  Header — Quantum 
menvxt—ReguUdim  IL  o/1827,  Sec.  62^Act  L  o/1846,  Sec,  7. 

The  proTigioiis  of  Hegulation  II.  of  1827,  Sec.  52,  clauses  1  and  2,  and 
of  Act  I.  of  1840,  Sec.  7,  regarding  the  award  of  pleader's  costs  by  way  of 
a  percentage,  relate  only  to  costs  as  between  party  and  party,  and  (inas- 
much as  Sec.  52  of  Regulation  II.  of  1827  is,  by  Sec.  6  of  Act  L  of  1846, 
expressly  rendered  inoperative  for  any  purpose  except  for  the  purposes  of 
Sec.  7  of  the  latter  Act)  there  is  not  any  statutable  provision  for  costs  as 
between  pleader  and  client,  so  that,  in  the  absence  of  an  agreement 
between  them,  the  pleader  is  left  to  his  remedy  on  a  quantum  meruit, 

THIS  was  a  reference  made  by  W.  M.   P.  Coglilan,  Jtrdge 
of  the  District  of  Th&na,  under  the  provisions  of  Sectit p 
28  of  Act  XXIII.  of  1861.  "*" 

Tho  reference  was  considered  by  Westropp,    C.J.,  and 
Lloyd,  J. 

The  facts  fully  appear  from  the  judgment  of  the  Court. 

Wkstbopp,  C.J. — This  is  a  reference  made  to  us  by  the 
District  Judge  of  Thana  under  Section  28  of  Act  XXIII.  of 
1861,  in  an  appeal  to  him  in  a  suit  brought  by  a  pleader 
ftgainst  his  client  to  recover  remuneration  for  professional 
services  rendered  to  the  defendant  in  a  miscellaneous  appli- 
cation in  an  ordinary  civil  suit. 
5  H  c 
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1872.  We  infer  from  what  the  District  Judge  has  said  that  the 

Ga'ngji      client  Gdngji  was  not  represented  by  the  Pleader  Sit5r&m  in 

V.         the  suit  itself  on  any  other  occasion  than  that  of  the  miscella- 

Shbide^    neons  application  when  in  the  lower  Court  and  afterwards  in 

the  appeal  Court. 

The  Subordinate  Judge  at  Kalian  has^  in  this  suit,  now 
under  reference,  awarded  what  both  he  and  the  District 
Judge  think  to  be  a  fair  remuneration  for  the  plaintiff's 
soi'vices,  and  in  so  doing  has  followed  two  decisions  of  tlie  late 
Sadr  Adalat — namely,  Hemachd  v.  Bahjee  (a)  and  Heera^ 
clmnd  V.  Jethabhaec  (b). 

The  District  Judge,  however,  entertaining  doubts  as  to 
the  soundness  of  these  decisions,  has  referred  to  this  Court 
the  question  whether  it  was  incumbent  on  himself  to  calcu- 
late and  allow  the  remuneration  of  the  pleader  at  Jth  of  3 
per  cent,  on  the  amount  the  subject  of  the  miscellaneous 
application. 

Section  LII.  of  Kegulation  II.  of  1827  contained  the  four 
following  clauses : — 

*' First. — Each  pleader  employed  in  prosecuting  or  defend- 
ing an  original  suit  shall  be  entitled  to  a  percentage  on  the 
amount  sued  for,  according  to  the  rates  specified  in  appendix 
(L.)  as  a  remuneration  for  his  trouble  in  acting  in  behalf 
of  his  client,  until  the  decree  in  the  suit  is  passed,  and  there- 
after until  such  decree  is  fulfilled. 

y  Second. — ^The  remuneration  to  a  pleader  employed  in 
n^secuting  or  defending  ati  appeal y  regular  or  special^  shall 
be  the  same  as  is  above  prescribed  in  the  case  of  an  original 
suit. 

^^  Tliird. — The  above  rules  shall  not  prevent  an  express 
agreement  being  entered  into  between  pleader  and  client, 
for  either  a  larger  or  smaller  sum  than  the  established  fee. 

''  Fourth. — But  if  a  larger  sum  than  was  agreed  for  between 

a  pleader  and  client  is  awarded  in  costs  against  the  other 

party,  the  pleader,  notwithstanding  his  agreement  with  his 

own  client,  shall  be  entitled  to  the  excess  when  recovered." 

(a)  4  Morris  Rep.  30.  [b)  7  Harrington  Rep.  304, 
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There  was  a  fifth  clause  relating  to  the  mode  in  which  the 


pleader's  fees  should  bo  recovered  and  not  material  to  the     Oangji 
present  case.  r. 

Kita'ka'm 
It  is  manifest  that  the  provisons  in  that  Section  (52)  as   Bubidhab. 

to  the  pleader's  right  to  a  percentage  are  applicablo  only  to 
the  prosecution  or  defence  of  original  suits  or  regular  or 
special  appeals.  The  Bombay  Legislature  seems  to  have 
thought  that  the  same  pleader  would  have  been  employed 
throughout  the  suit,  and  until  the  decree  was  not  only  made, 
but  also  fulfilled.  In  the  absence  of  an  express  agreement 
between  tho  pleader  and  his  client,  no  provision  is  made  as 
to  the  rate  at  which  tho  former  shonld  be  remunerated  in 
the  event  of  the  pleader  being  only  employed,  as  in  the 
present  case,  after  tho  decree  has  been  made  for  the  purpose 
of  enforcing  in  part  the  execution  of  it. 

The  3rd  clause  as  to  special  agreements  seems   to  be   ap-  . 
plicable  merely  to  such  cases   as  the  percentage  clauses  (1 
and   2)    would   have  'been  applicable    to,  if  there  were  no 
special  agreement,  viz.,  original  suits  and  regular  and  special 
appeals. 

Tho  4th  clause  is  tho  only  one  which  expressly  refers  to 
an  award  of  costs  as  between  party  and  party,  and  provides 
that,  in  such  a  case,  if  tho  sum  so  awarded  exceeds  the 
amount  agreed  upon  between  pleader  and  client,  the  fonnor, 
and  not  tho  latter,  shall  bo  entitled  to  tho  excess.  The 
inference  to  be  drawn  from  this  clause,  when  taken  with 
clauses  1  and  2,  is  that  tho  award  of  costs  between  pcfi'ty 
and  party  should  be  on  the  percentage  principle,  and  not  iti  ..^  ' 
any  wise  regulated  by  tho  private  agreement  subsisting 
between  the  pleader  and  his  client. 

Act  I.  of  1846,  Section  G,enacted  (liUci- alia)  thatfiegula- 
tion  II.  of  1827,  Section  52,   "shall  cease  to  bo  enforced 
mcified  in  Section  7  of  this  Act"  , 

t  parties,  employing  authorized 
shall  be  at  liberty  to  settle,  with 
the  remuneration  to  be  paid  for 


VlTHAL 

r. 
sita'ba'm 
subidhab. 


36  BoicUT  moH  com  bsh>bts. 

■ 

1872.  their  professional  services,  and  that  it  shall  uot  be  necessary 
Ga'koji  to  specify  such  agreement  in  the  Vakalatnama:  provided 
that  when  costs  are  awarded  to  a  party  in  any  r^ular  suit, 
original  or  appeal,  decided  on  the  merits,  against  another 
party,  the  amount  to  be  paid  on  account  of  fees  of  pleaders 
shall  be  calculated  according  to  the  rules  contained  in  the 
Sections  of  Regulations  specified  in  Section  6  of  this  Act ; 
and  that  when  costs  are  awarded  in  other  cases  the  amount 
to  be  paid  on  account  of  such  fees  shall  be  one-fourth  of 
what  it  would  have  been  in  a  regular  suit  decided  on  its  merits.^' 

The  first  part  of  that  Section  (7)  is  general.  It  allows  the 
pleader  to  make,  as  to  his  remuneration,  a  private  agreement 
with  his  client  with  regard  to  professional  services  in  any 
kind  of  litigation.  But  the  latter  part  (the  proviso)  relating 
to  remuneration  by  percentage,  is  applicable  only  to  the 
awarding  of  costs  between  party  and  party,  and  not  between 
pleader  and  client.  It,  in  substance,  provides  1st,  that  when 
costs  are 'awarded  as  between  party  and  party,  in  any  regular 
suit,  original  or  appeal,  decided  on  the  merits,  the  fees  shall 
be  calculated  according  to  the  percentages  given  in  Appen- 
dix L.  to  Section  52  of  Regulation  II.  of  1827;  and  2ndly, 
that  when  costs  are  atoarded  in  other  cases,  i.  c,  suits  or  ap- 
peals not  decided  on  the  merits  or  miscellaneous  applications, 
the  percentage  shall  be  ^th  of  what  it  would  have  .been  in  a 
regular  suit  decided  on  the  merits.  This  second  part  of  the 
proviso,  as  wcU  as  the  first  part  of  it,  is  manifestly,  when 
trol^  construed,  limited  to  the  awarding  of  costs  as  between 
narty  and  party. 

Hence  and  inasmuch  as  Section  52  of  Regulation  II.  of 
1827  is,  by  Section  6  of  Act  I.  of  1846,  expressly  rendered 
inoperative  for  any  purpose  except  the  purpose  of  Section  7 
of  that  Act,  there  is  not  any  statutable  provision  for  costs  as 
between  pleader  and  client  in  the  absence  of  an  express 
agreement  between  them,  and  the  pleader  (who  stands  as 
regards  title  to  remuneration,  rather  in  the  position  of  an 
attorney,  who  is  not  supposed  to  work  gratuitously,  than  of  a 
barrister  whose  labours  are  supposed  to  be  honoraiy,  and  who 
cannot  maintain  an  action  for  fees)  is  left  to  his  remedy  on 
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a  quantum  mcrnlf^  to  recover   such   remuneration^  as  the        1872. 


trouble^  to  which  he  has  been  put,  renders  it  just  should  be     Ga  noji 

T    ,  J      T  .  VlTHAL 

awarded  to  mm.  t*. 

Such  was  the  principle,  as  we  think  most  correctly,  adopt-  subiohab. 
ed  by  the  §adr  Adalat  in  the  cases  followed,  but  doubted  by 
the  District  Judge.  In  both  of  those  cases,  and  in  a  pre- 
vious case  referred  to  in  the  first  of  them,  the  §adr  Adalat 
held  that  the  pleader,  although  he  had  not  made  any  ex- 
press agreement,  was  entitled  to  remuneration.  In  Henia- 
chid  V.  Bahjee  {svjn'u),  the  §adr  Adalat  hold  that,  in  meting 
out  the  recompense  for  his  labour,  the  Court  might,  if  it 
saw  fit,  adopt,  as  a  guide,  the  percentages  laid  down  by  law 
for  the  regulation  of  costs  as  between  party  and  party ;  and 
in  Hecrachumi  v.  Jethabhdee  (supra) y  that  it  was  not  incum- 
bent on  the  Court  to  adopt  that  guide,  if  the  circumstances 
of  the  case  rendered  it  just  that  the  pleader's  deserts  should 
be  otherwise  gauged.     In  both  of  these  decisions  we  concur. 

In  conformity  with  these  views,  and  as  the  amount  award- 
ed by  the  Subordinate  Judge  of  Italian  appears  to  be  a  fair 
sum,  under  the  circumstances  of  the  present  case,  we  hold 
that  his  decree  and  that  of  the  District  Judge  in  affirmance 
of  it,  are  right,  and  ought  to  bo  upheld,  and  that  the  ques- 
tion above  stated,  as  submitted  to  this  Court,  should  be  an- 
swered in  the  negative.  Costs,  if  any,  incurred  in  this  re- 
ference  should  bo  paid  by  the  defendant. 


[Appellate  Civil  Jurisdiction.]  ^    .. 

Referred  Case.  ^p^  ^^ 

MuLCHAND,  Heir  of  Ka'lida's  Manea'kh- 

RAMDEED 4 Plaintiff. 

MoTiCHAND  H ARGO vanda's  Defendant i 

Heirsh^ — Certificate  of  Heirthip — Production  of  Certificate, 

A  plaintiff  suing  as  the  heir  of  a  deceased  person  is  (where  a  certificate 
of  heirship  is  necessary  to  enable  him  to  sue)  bound  to  produce  the  certi- 
ficate itself.  It  is  not  sufficient  for  the  heir  to  show  that  an  order  has 
been  made  directing  the  issue  of  such  certificate  to  him. 
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1872.  TTNDER  Section  XXII-  of  Act  XI.  of  1865,  Gop41rao 
MuLcuAND  ^  Hari  Deshmukh,  Jadge  of  the  Comt  of  Small  Causes  at 
MoTicHAKD  Ahmadabad,  stated  the  following  case  for  the  opinion  of 

HaBOOVaN-    ^^^  jj;    V    Q^^^ ._ 
DAtf.  ° 

'^  The  question  is — ^whether  or  not  a  plaintiff  can  be  ex- 
cused the  production  of  a  certificate  of  heirship,  if  ho  shows 
that  the  District  Judge  has  directed  him  to  be  furnished 
with  one.       *      *      *. 

The  plaintill  has  sued  the  defendant  for  rent  of  a  house, 
alleged  to  be  the  property  of  his  deceased  brother,  K^lidas. 
He  produces  an  order  of  the  District  Judge  showing  that  on 
his  application  to  be  recognized  as  heir  and  brother  of  the 
deceased  K^lidils,  an  order  was  passed  that  ho  bo  furnished 
with  a  certificate  of  heirship. 

The  defendant,  among  other  pleas,  urges  that  the  plaintiff 
should  take  out  and  produce  a  formal  certificate  before  the 
Court,  and  that  the  production  of  an  order  is  not  sufficient, 
lie  produces  in  support  of  his  statemenC  a  copy  of  the  High 
Court's  order  passed  on  Special  Appeal  No.  210  of  1868, 
confirming  the  decree  of  the  Judge  of  Ahmadnagar,  reject" 
ing  Bhowansitig's  claim  on  the  ground  that  he  did  not  pro- 
duce a  certificate,  though  he  was  allowed  by  the  District 
Judge  to  take  out  one. 

The  estate  of  Kalid^s  is  valued  at  Rs.  24,000 ;  a  stamp 
paper  of  Rs.  480  would  be  required  for  a  certificate.  The 
plaintiff  states  that  he  has  not  at  present  the  means  of  laying 
out  this  sum. 

"  •  . .  My  opinion  is  th^it  the  plaintiff  must  produce  a  certificate 
in  order  to  show  that  ho  was  recognized  as  heir  by  the 
District  Judge.*' 

The  reference  was  considered  by  Wbstropp,  C. J.,  aiid 
Lloyd,  J. 

Pee  Curiam  : — ^To  the  question  whether  or  not  a  plaintiff 
can  be  excused  the  production  of  a  certificate  of  heirship  if 
he  show  that  the  District  Judge  has  directed  him  to  be  inr- 
tiishcd  with  one,  the  Court  replies  that  if  such  a  certificate, 
though  ordered  to  be  given,  has  not  in  fact  been  given,  it 
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will  not  be  sufficient  to  produce  the  order,  or  a  copy  of  it.        1872. 
A  reference  to  DdmodMr  Bdinijl  v.  Zlnga  [a)  and  Ddmodhar  Mulchand 
Bdpitji    V.  Raiji  (fc),  and  the  remarks    made    upon  those  motichand 
cases  in  8  Bom.  H.  C.  Rep.  159,  and  to  Ldlchdnd  Bamdaydl  ^^^TJ^^*' 
V.  Giimtihdi  (c),  (with  regard  to  the  effect  of  an  order  for 
the  issue  of  letters  of  administration  before  the  letters  them- 
selves are  issued,)  will  show  the  necessity  for  the  production 
of  the  certificate  of  heirship  itself. 

Of  course,  if  a  certificate  be  issued  and  proved  to  be  lost, 
the  Court  is  not  to  be  understood  as  saying  that  secondary 
evidence  may  not  be  given  of  it. 

The  Court  holds  the  opinion  of  the  Judge  of  the  Court  of 
Small  Causes  of  Ahmadabad  to  be  right. 

Orihr  accord  In  (jhj. 


^  ^'"f  ^  yiU'^t^ 


[Appellate  Civil  Jubisdiction.] 

Special  Appeal  No.  522  of  1871.  April  15. 

Utamra'm  Ma'nikla'l     Appellant 

Da'modharda's  Ma'nikla'l Respondent, 

Minor — Accounts  of  Guardian — Administration  of  Minoi's  Estate — JuriS'^ 
diction^Civil  Couyi:  of  Dvttrict—Act  XX,  of  I8<i4. 

A  Attit  to  compel  a  minor's  guardian,  appointed  under  Act  XX.  of  18G4, 
to  account  for  his  administration  of  the  minor's  estate,  cannot  he  pioper- 
ly  brought  in  the  Court  of  a  Subordinate  Judge  or  in  any  Court  but  in  the 
principal  Civil  Court  of  the  District  where  the  property  is  situate,  if  it  be 
in  one  district ;  but  if  it  bo  in  more  districts  than  one,  then  in  the  princi- 
pal Civil  Court  of  tho  dbtrict  in  which  the  minor  has  his  residence. 

rrmiS  was  a  special  appeal  from  tho  decision  of  W.  H. 
Nownham,  Acting  Judge  of  Surat,  in  Regular  Appeal 
No.  92  of  1871,  confirming  the  decree  of  tho  Subordinate 
Judgo  of  Balsar. 

Tho  special  appeal  was  argued  before  Westropp,  C.J., 
and  Lloyd,  J.,  on  tho  15th  April  1872. 

(fl)    7  Bom.  IL  C.  Uep.  A.  C.  J.  .31.        (6)    IhidZ2, 
(S)    8  Bom.  H.  C.  Rep.  0.  C.  J.  140, 154, 155, 


Ma^iklau 
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W72-  Arafef  ^whh  Inm  r;>/.*r<tot«rA  X  Ifi-iriff*,  fcir  the  ippel- 

l&!^t^  iJbjwxed  tL&i  the  Fiiir  had  bee^i  instinzted  in  die  Court 
o(  the  Siibordinate  Jodge  of  Balsar^  who  had  no  jurisdiction 
to  entertain  it  onder  the  pimidons  of  Act  XX.  of  IS^. 

SJiflnt^/drn  Nardy-im,  for  the  re^p^nd^it,  contended  that 
the  Code  of  Cirfl  Procednre  contemplated  that  eveiy  snit 
fbhonld  be  instituted  in  the  Court  of  the  lowest  grade  com- 
petent to  entertain  it.  The  District  Court  could  not  in  die 
present  case  be  such  a  Court,  for  by  the  Bombay  Civil 
Conrt*^  Act,  the  Subordinate  Judge  at  Balsar,  or  the  Subor* 
dinate  Judge  of  the  First  Class  at  Surat,  would  be  tbe  Court 
of  the  lowest  grade.  Section  XIX.  of  the  Minors'  Act 
authorizes  the  suit  without  mentioning  any  special  foniiti^ 
which  alone  is  to  entertain  it.  The  suit  must,  therefore, 
take  the  ordinaiy  course. 

The  facts  are  fully  stated  in  the  judgment  of  the  Court : — 

• 

Westbopp,  CJ.  :— The  defendant,  pot  by  virtue  of  any 

will  or  deed,  or  other  instrument  in  writing,  but  as  a  near 
relative  (viz.,  half  brother)  of  the  plaintiff  and  his  two  young- 
er brothers,  has,  under  the  Minors'  Act,  XX.  of  1864, 
obtained  a  certificate  of  administration,  and  been  appointed 
guardian  of  the  plaintiff  and  his  two  younger  brothers,  all 
of  whom  were  minors  at  the  time  of  the  death  of  their  father 
MdnikULl  Govindr&m.  The  plaintiff  states  in  his  plaint  that 
his  father  died  in  Sdmvit  1920,  and  that  the  plaintiff,  having 
come  of  age  in  S^mvdt  1925,  demanded,  on  behalf  of  him- 
self and  his  two  younger  brothers,  an  account  of  his  father's 
estate,  and  that  the  defendant  refused  to  account  to  him ; 
and  the  plaintiff  prays  that  the  defendant  may  be  compelled 
to  render  an  account  from  the  date  of  their  father  M&nik- 
\&Vh  death  in  S&mvAt  1920  down  to  the  present  time.  The 
defendant  denied  that  the  Subordinate  Judge's  Court,  in 
which  the  action  was  brought,  had  any  jurisdiction  in  the 
case,  and  alleged  that  the  plaintiff  had  received  from  the 
defendant  the  plaintiff's  share  of  the  property,  and  had 
executed  to  the  defendant  a  release  for  it,  and  that,  with 
the  exception  of  the  plaintiff's  share,  the  property  was  un- 
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divided,  and  the  plaintiff  had  no  right  to  demand  an  account        ^^72. 
of  the  share  of  his  minor  brothers.  ma'n?^'' 

The  Subordinate  Judge  held  that  he  had  jurisdiction  to  da'modhak. 
entertain  the  sait,  but  that  the  plaintiff  had  given  a  release  °*'*  , 
to  the  defendant  for  his  (tho  plaintiff's)  share  of  the  pro- 
perty, vhich  release  was  binding  on  him.  The  Subordinate 
Judge  held,  however,  that  the  plaintiff  might  sustain  the 
suit  for  an  account  of  the  two  minors'  property,  and  made  n 
decree  for  such  account  accordingly. 

On  appeal,  the  District  Judge  affirmed  that  decree  with 
costs,  but  wholly  overlooked  the  question  of  jurisdiction. 

The  defendant  appealed  on  the  question  of  jurisdiction, 
and  aa  to  the  right  of  the  plaintiff  to  sustain  such  a  suit,  he 
having  no  personal  interest  in  it,  and  the  property,  except 
as  already  mentioned,  being  undivided. 

Assuming  that  the  plaintiff  might  sustain  such  a  suit  in  a 
Court  having  jurisdiction,  and  without  alleging  in  his  plaint 
tliat  the  defendant  h^a  been  guilty  of  any  malversation  in 
his  office  of  administrator  or  manager,  as  to  the  necessity 
for  which  allegation  we  give  no  opinion,  we  think  that  such 
a  snit  cannot  be  properly  brought  in  the  Court  of  a  Sub- 
ordinate Judge,  or  any  where  but  in  the  principal  Civil 
Court  of  the  district  where  the  property  is  situate,  if  it  be  in 
one  district ;  but  if  it  be  in  more  districts  than  one,  then  in 
the  principal  Civil  Court  of  the  district  in  which  the  minor 
has  his  residence.     (Sec.  4.) 

The  first  section  of  the  Act  states  that  "  the  care  of  the 

persons  of  all  minors  (not  being  European  British  subjects) 

and  fiie  charge  of  Iheii-  j>ro}>orly  si\eX\  vest  in  the  Civil  Court," 

which  is  by  Section  34  interpreted  to  mean  the  principal 

Court  of  Original  Civil  Jurisdiction  in  the  district.     It  is  to 

Mofussil,  the  right  to  grant 

is  given  by  the  Act  (Sec.  2  cl 

ibordinate  Court,  has  the  power, 

revoke  any  certificate  granted 

I  the  person,  whose  certificate 

over  the  property  in  his  bonds 
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1872.      to  his  saocessor,  and  to  aocoant  to  sucli  saccessor  for  all 


Utamba'm  moneys  leceiTed  and  disborsed  by  bim^  and  also  to  Temove 
r.         any  guardian  appointed  by  the  Conrt.     (See.  21.) 

Da'MODHAB-         t  1        -       -I  -  o  1-         Ti 

DA'S  It^  too,  was  authorized  to  impose  a  fine,  not  exceeding  Rs. 

Masielau  ^qq^  ^jj^  ^jjy  person  who  may  wilfaUy  neglect  or  refuse  to 

deliver  his  accounts  or  any  property  in  his  hands  within  the 
prescribed  time,  and  to  realize  such  fine  by  attachment  or 
sale  of  the  property  of  the  person  so  refusing,  and  to  impri- 
son the  recusant  until  he  consents  to  deUver  such  accounts 
or  property.     (Sec  22.) 

The  same  Court  only  ha^  power  to  take  security  from  per- 
sons to  whom  certificates  of  administration  are  granted  (See. 
12),  and  in  all  inquiries  or  proceedings,  held  or  had  by  it 
under  the  Act,  to  make  such  order  as  to  payment  of  costs 
by  the  person  on  whose  application  such  inquiry  was  made 
or  proceeding  had  or  out  of  the  estate  of  the  minor,  or  other* 
wise,  as  it  may  think  proper.     (Sec.  13.) 

Section  19,  under  which  it  has  been  contended  that  this 
suit  is  sustainable,  enacts  that  ''  It  shall  be  lawful  for  any 
relative  or  friend  of  a  minor,  at  any  time  during  the  continu- 
ance of  the  minority,  to  sue  for  an  account  from  any  manager 
appointed  under  this  Act,  or  from  any  person  to  whom  a 
certificate  shall  have  been  granted  under  the  provision^  of 
this  Act,  or  from  any  such  manager  or  person  after  his  re- 
moval from  office  or  trust,  or  from  his  personal  representa- 
tive in  case  of  his  death,  in  respect  of  any  estate  then  or 
formerly  under  his  care  or  management,  or  of  any  sums  of 
money  or  other  property  received  by  him  on  account  of  such 
estate.''  That  section  does  not  specially  mention  the  Court 
in  which  such  a  suit  for  an  account  may  be  brought,  but, 
having  regard  to  the  portions  of  the  Act  which  we  have 
already  referred  to,  and  particularly  to  the  provision  with 
which  the  Act  opens,  that  the  charge  of  the  minor's  property 
shall  vest  in  the  Civil  Court  (as  interpreted  in  Section  34), 
we  have  no  doubt  that  the  intention  of  the  Legislature  was 
that  the  action  should  be  brought  in  the  Court  which 
has  the  charge  of  the  minor's  property,  and  which,  if  the 
account  taken  in  that  action  shows  that  the  Administrator 
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or  manager  has  been  guilty  of  malversation  and  ought  to  be ^^^72^ 


removed  from  his  office,  may  remove  him,  and  may,  in  such    Utamba'm 
a  suit,  enforce  the  production  of  books  and  accounts  by  fine  v 

and  imprisonment,  and  make  all  necessary  orders  as  to  costs,  ^  ^i/s*^*" 
even  to  award  such  costs  out  of  the  minor's  estate  to  the  Ma'nikla'l. 
friend  or  relative  who  has  brought  a  beneficial  suit  for  the 
minor.  It  may  well  happen  that  in  such  a  suit  the  defendant, 
if  a  defaulting  manager,  may  be  insolvent  and  unable  to  pay 
costs,  and  it  would  be  unjust  that  the  plaintifE  should  not  be 
recouped  for  his  outlay  in  costs  on  behalf  of  the  minor. 

Where  any  Court,  other  than  the  principal  Civil  Court,  is 
intended  to  have  jurisdiction  under  the  Act,  it  is  specially 
so  provided  in  the  Act :  as,  for  instance,  in  the  concluding 
provisos  in  Sections  2  and  5. 

Holding  these  views,  we  are  of  opinion  that  the  decrees  of 
the  Courts  below  must,  on  the  ground  of  want  of  jurisdiction 
in  the  Court  of  the  Subordinate  Judge,  be  reversed,  and  that 
there  must  be  a  deoree  for  the  defendant  with  costs  of  the 
suit  and  both  appeals.' 


[Appellate  Civil  Jurisdiction.] 

Referred  Coic.  ^p^i  22- 

hi  re  Keshav  Ka'sina'th. 

^amp^Power  of  attorney-- Act  XVIIL  0/1869,  Article  18  Schedule 
IL-^Aet  VIII,  of  1871,  Section  (a)  33. 

For  a  power  of  attorney  executed  under  the  provisions  of  Section  33 
(a)  of  the  Indian  Begistration  Act  of  1871  (Act  Vm.  of  1871)  a  stamp  of 
8  annas  is  sufficient  under  Article  13  Schedule  II.  of  the  General  Stamp 
Act  (No.  XVm,  of  1869). 

rpHIS  case  was  stated  by  the  Revenue  Commissioner,  S.  D., 
nnder  the  provisions  of  Section  41  of  the  General  Stamp 
Act,  for  the  decision  of  the  High  Court,  on  a  reference  from 
the  Collector  of  Puna. 

The  &cts  are  sufficiently  stated  in  the  following  letter  of 
the  Collector  :— 
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^^^^'  '*  Under  Section  40  of  the  General  Stamp  Act,  I  have  the 

/»  re       honor  to  report,  for  your  revision,  the  facts  of  a  case  involving 

1LB8HA  V  -1  •  i»  i»  * 

Ka'sika'th.  a  difference  of  opinion  between  the  Collector  of  S&tara  and 
myself  regarding  the  stamp  duty  required  for  a  power  of 
attorney  to  effect  registration  of  a  document. 

''A  power  of  attorney,  duly  executed  and  authenticated 
according  to  Section  33  {a)  Indian  Registration  Act  of  1871, 
was  given  by  one  Keshav  Ganesh  to  one  Keshav  K-isinath 
Gadgil,  authorizing  him  to  do  every  thing  necessary  for 
'  the  executant  to  complete  registration  of  a  deed  of  sale  of  a 
house  executed  by  the  said  Keshav  Gaaesh  in  consideration 
of  a  sum  of  Rs.  250.  This  power  was  drawn  upon  a  stamp- 
ed paper  of  8  annas  value,  as  required  by  Article  13  Sche- 
dule II.  of  the  General  Stamp  Act,  and  was  in  due  coarse 
produced  before  the  Sub-Registrar  of  W&i,  who,  holding  that 
it  required  a  stamp  of  the  value  indicated  in  Article  18, 
Schedule  II.,  of  the  General  Stamp  Act,  impounded  the  docu- 
ment, and  forwarded  it  to  the  Collector  under  Section  23  of 
the  Stamp  Act.  The  Collector  of  S&tSlra,  concurring  in  this 
opinion,  forwarded  the  papers  to  me  for  the  recovery  of  the 
additional  money  (8  annas)  required  to  make  up  the  stamp 
duty  adjudged  to  be  due. 

"Being  of  opinion  that  Article  18  does  not  apply  tea 
power  of  attorney  to  perform  the  act  of  registering  a  deed 
for  a  principal,  and  that  such  power  is  specially  provided 
under  Article  IS  of  Schedule  II.  of  the  Stamp  Act,  taken  in 
connection  with  Section  33  of  the  Registration  Act  of  1871, 
I  replied  that  the  document  appeared  to  bear  a  sufficient 
stamp. 

"  The  CoUetor  of  S&tdra  thereupon  forwarded  to  me  the 
appended  copy  of  a  letter  addressed  to  him,  as  Registrar, 
by  the  Registrar  General,  under  date  30th  May  1871,  in 
which  he  expressed  the  following  opinion,  concurred  in,  as  he 
states,  by  the  Conmiissioner  of  Stamps  : — 

(rt)  That  a  power  of  attorney  under  Article  13  Schedule 
II.  of  the  Stamp  Act  is  not  sufficient  to  entitle  a 
person  holding  it  to  adnut  execution  of  a  document. 
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(b)     That^  unless  a  geneml  power  of  attorney  had  been        ^^^' 
granted^  two  powers  would  be  required,  one  under       -^^  *•« 

JiLBSSiL  V 

Article  13,    and  another  under   Article  18   or   19,  KA'smViH. 
according  to  the  value  of  the  matter  dealt  with. 

"  I  am  of  opinion  that  this  ruling  is  incorrect,  and  that  the 
ordinary  powers  of  attorney  contemplated  under  Ai'ticles  18 
and  32  of  the  second  Schedule  of  the  Stamp  Act  are  not  re- 
cognizable for  purposes  of  Section  32  (Section  34  of  the  Act, 
1866)  of  the  Indian  Eegistration  Act  of  1871,  because  Sec- 
tion 33  (Section  35  of  Act  of  1866)  of  the  said  Act  describes 
a  special  power  of  attorney  which  shall  alone  be  recognized, 
and  which  seems  to  have  been  specially  provided  for  in 
Article  13,  Schedule  II.,  of  the  General  Stamp  Act  of  1869. 

''Furthermore,  the  argument  on  which  the  opinion  of 
the  Registrar  General,  concurred  in  by  the  Commissioner  of 
Stamps,  (the  Collector  of  Bombay  and  Superintendent  of 
Stamps,  I  presume,)  "is  based,  appears  unsound  for  several 
reasons.  He  says : '  /  hold  that  tJtough  adnmsioii  of  execution 
in  incidental  to  presentation  for  registration^  yet  tlwy  are  two 
distinct  Ads?  Neither  the  letter  nor  the  spirit  of  the 
Kegistration  Law  seems  to  warrant  this  conclusion.  Part 
VI.  of  the  Act  is  headed  '  Of  presenting  documents  for 
Registration.*  Its  opening  Section,  32,  lays  down  that  the 
document  may  be  presented  by  the  executing  party  or  his 
agent  duly  authorized  by  power  of  attorney,  and  its  closing 
Section,  85,  rules  that  if  any  person  appear  by  agent,  and  the 
agent  admits  the  execution,  the  registering  officer  shall 
register  the  document.  There  is  no  mention  of  a  second 
power  of  attorney  being  required.  There  is  no  mention  of  a 
general  power  of  attorney.  The  term  general  power  of 
attorney  is  not  found  in  the  Stamp  Act  {vido  Sections  13, 
18, 19,  and  32,  ScheSule  II).  The  whole  tenor  of  Part  VI. 
of  the  Registration  Act,  and  the  coincidence  of  the  wording 
on  the  margin  of  Section  32  with  the  wording  of  Article  13 
of  Schedule  II.  of  the  Stamp  Act,  convince  mo  that  the 
words  Uo  present  for  registration^  do  not  mean  only  the 
ynere  act  of  presentation^  but   include  the  further  action 
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^872.        required  to  complete  registration.    Again,  how  can  the  ruling 
In  re       objected  to  by  me  possibly  apply  when  the  value  of  the 
Ka'swa'tu.  matter  dealt  with  is  not  stated^  or  when  the  matter  dealt  with 
has  no  value  that  can  be  stated  in  money  ? 

If  you  concur  in  the  arguments  I  have  above  set  forth,  I 
suggest  that  the  case  is  a  proper  one  to  lay  before  the 
Honourable  Judges  of  Her  Majesty's  High  Court  of  Judica- 
ture at  Bombay  under  Section  41  of  the  Stamp  Act  for  a 
final  decision  of  the  question  at  issue." 

The  case  was  considered  by  Wbstropp,  C.J.,  Gibbs  and 
Bayley,  J  J.,  on  the  22nd  of  April  1872. 

Per  Curiam  : — The  Court  concurs  with  the  Revenue  Com- 
missioner and  the  Collector  of  Puna  for  the  reasons  assigned 
by  them,  that  one  power  of  attorney  is  sufficient  under 
Section  13  of  Schedule  II.  of  the  Stamp  Act  in  the  case 
submitted  for  its  consideration,  and  that  no  further  stamp 
than  that  of  8  annas  under  the  said  Article  is  required. 


[Appellate  Civil  Jurisdiction.] 

^^y^'  Miscellaneous  Appeal  No.  10  of  1870. 

Na'koda'  Isma'il  valad  A'hmed  Barucha'  PeUttone)-. 
Ka'ssam  valad  Azam  Dupli  Respondent. 

A99iffnment  of  Decree^Applicationfor  exccvlion^Civ.  Proc.  Code^ 

Sec.  208. 

A  peraon  claiming  to  be  the  asaignee  of  a  decree  should  apply  for 
recognition  of  his  title  to  the  Court  which  pronounced  the  decree  and  for 
leave  under  Section  208  of  the  Civil  Procedure  Code  to  have  his  name 
substituted  in  lieu  of  that  of  the  plaintiff. 

rflHIS  was  a  miscellaneous  appeal  from*an  orddr  of  Mukan* 
"^     dr&i  Munir&ii  First  Class  Subordinate  Judge  at  Surat. 

The  respondent^  E^^ssam  valad  Azam  Dupli^  obtained  A 
decree  in  tHe  Recorder  s  Court  at  Rangoon  against  oiie 
iC&ssam  Mahomed  Barucha  and  Huscn  Mahomed  Baru- 
cha.    On  the  application  of  Kassam  DupUj  the  decree  in 
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question  was  transferred  to  llie  Court  of  the  Subordinate         1872. 


Judge  at  Surat^  and  filed  there.     After  this  transfer^  K&ssam    Na'koda' 

Tsma'tt 

Dupli  assigned  the  decree  to  the  petitioner,  N&kod&  Ism&il.        yalad 
On  Nikodd  Ism&il  applying  for  execution  of  the  decree,  the  ^*  Babucha 
Subordinate  Judge  rejected  the  application  on  the  ground     Ka'ssam 

vol  On 

that  the  assignment  was  conditional  only,  and  that,  therefore,    a.  Dupli, 
Nacoda  was  not  entitled  to  execute  the  decree  as  assignee 
before  the  fulfilment  of  that  condition. 

The  appeal  was  argued  before  Westeopp,  C.  J.,  and  West,  J. 
Shantdrdm  Ndrdyntiy  for  the  petitioner,  Ndkodd  Ismdil. 

Aiisteij  (with  him  Nanuhliui  HaruMs),  for  the  respondent. 

• 

Anstey  took  a  preliminary  objection  to  the  hearing  of  the 
appeal  on  the  ground  that  the  order  passed  by  the  Subordinate 
Judge  of  Surat  was  not  appealable,  and  contended  on  the  merits 
that  the  Recorder's  Court  at  Rangoon  was  the  only  Court 
which,  under  Section  208  of  the  Code  of  Civil  Procedure, 
had  jurisdiction  either  to  grant  or  refuse  the  application  of 
Ndkodil  Ismdil,  as  assignee,  for  execution  of  the  decree.  He 
cited  Sheo  Narain  Sin-gli  y.  Hurbuns  LalL  (a) 

SMnMrdm  Ndrdyan : — It  cannot  be  said  that  there  is  no 
right  of  appeal  under  Section  208,  because  words  allowing  a 
discretion  are  used  in  that  section.  Where  such  words  arc 
used,  the  Code  in  many  cases  has  expressly  provided  an 
appeal.  It  follows,  therefore,  that  the  right  of  appeal  is  not 
taken  away  where  the  doing  or  not  doing  of  a  thing  is  left 
to  the  discretion  of  a  Court.  On  this  point,  I  refer  to  M.  G, 
Peruhe  v.  B,  8.  Mdlse  (h)  as  a  case  in  which  it  has  been  held 
that  when  discretion  is  not  exercised  in  a  sound  and  reason- 
able manner,  an  appeal  lies  to  a  higher  Court.  An  assignee 
is  a  party  io  the  suit  within  Section  11  of  Act  XXIII.  of 
1861.  (o) 

Cur,  adv.  vult. 

Westropp,  C.J. :— This  is  an  appeal   from  the  order  of 
the  First  Class  Subordinate  Judge  at  Surat,  whereby  he 

(a)  14  Gale.  W.  R.  C.  R.  65 ;  S.  C.  6  Bengal  L.  R.  497. 
(b)    5  Bom.  H.  C.  Rep.  A  C,  J.  94. 
(c)    I  Bom,  H.  0.  Rep,  9 ;  4  Bom.  H.  0.  Rep,  A.  C.  J.  119. 
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1872'       refused  to  execute^  at  the  requeit  of  the  present  petitioner, 
NA'KopA'    a  decree  of  the  Recorder's  Court  at  Rangoon,  obtained 
yalad       by  Kfissam  valad  Azam    Dupli   (the    respondent)   against 
'     ^^       K&ssam  Mahomed  Baruch&  and  Husen  Mahomed  Barucha, 
^^'^^     and  which  decree,  at  the  desire  of  the  plaintiff,  had  been  trans- 
A.  Dupli.    nutted  for  execution  to  the  Stirat  Court  before  the  assign- 
ment, which  shall  be  presently  mentioned.     The  mode  of 
execution  sought  was  the  arrest  of  the  defendant, 'K&ssam 
Mahomed    Baruch&.     The  decree  is  alleged  to  have  been 
assigned  to  the  petitioner  by  the  respondent.     The  respon- 
dent admitted  execution  of  the  deed  of  assignment,   but 
asserted  that  it  had  been  executed  as  an  escrow  to  take  effect 
on  the  occurrence  of  an  event  which  had  not  yet  happened, 
and  the  Subordinate  Judge,  coming  to  that  conclusion,  refused 
to  execute  the  decree  on  behalf  of  the  alleged  assignee,  the 
petitioner. 

On  behalf  of  the  respondent,  his  counsel,  Mr.  Anstey,  con- 
tended— 1st,  that  no  appeal  against  such  an  order  as  that  of 
the  Subordinate  Judge  lies  to  the  High  Court ;  2ndy  that  the 
petitioner  should  have  applied  under  Section  208  of  the  Civil 
Procedure  Code,  in  the  first  instance,  to  the  Court  of  the 
Recorder  at  Rangoon  which  made  the  decree,  for  permission, 
as  assignee,  to  enforce  it  against  the  defendants,  and  that 
until  that  permission  was  given  no  other  Court  in  British 
India  could  enforce  it,  and  that  it  was  a  matter  completely 
within  the  discretion  of  the  Court  which  made  the  decree 
whether  or  not  it  should  recognize  the  assignee.  On  the 
first  point,  it  is  unnecessary  that  this  Court  should  now 
give  any  opinion,  inasmuch  as  it  is  clearly  of  opinion  that 
it  lay  with  the  Court  at  Rangoon  to  decide  whether 
or  not  the  petitioner,  as  assignee,  should  be -permitted 
to  enforce  the  decree.  This  Court  thinks  that  the  Court 
mentioned  in  Section  208  of  the  Civil  Procedure  Code  means 
that  Court  which  pronounced  the  decree  which  the- assignee 
seeks  to  have  enforced.  There  is  nothing  in  that  section,  or 
in  the  sections  which  form  its  context,  to  lead  this  Court  to 
suppose  that  Section  208  was  intended  to  apply  to  any  other 
Court  than  that  which  had  made  the  decree,  and  great  con- 
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fusion  might  follow  if  any  other  Court  were  to  assume  the       1872, 


power  of  deciding  whether  or  not  the  assignee  should  be    Na'koda' 

ISMA.'lLi 

allowed  to  enforce  the  decide,  as,  were  that  the  case,  there       valad 
might  be  presented  the  anomaly  of  the  Court  which  made  ^'  ^^^^^^^ 
the  decree  enforcing  it  in  the  name  of  the  original  plaintiff,     Ka'ssam 
and  another  Court  enforcing  it  on  behalf  and  in  the  name  of    A.  Dupli. 
the  assignee.     This  Court  concurs  on  this  point,  in  the  deci- 
sion of  Bayley  and  Markby,  JJ.,  in  Sheo  Narayan  Sln^  v. 
Harhans  Loll  (d),  that  the  assignee  of  a  decree  should  apply  to 
tho  Court  which  pronounced  the  decree  for  leave  under  Sec- 
tion 208  to  have  his  name  substituted  in  lieu  of  that  of  tho 
plaintiff.     But  this  Court  declines  to  express  any  opinion  as 
to  there  being  an  unlimited  discretion  on  the  part  of  the  Court 
which  makes  the  decree  to  permit  or  refuse  the  application 
of  an  assignee  for  such  substitution. 

This  petition  of  appeal  must  (without  this  Court  entering 
into  the  merits  of  the  case)  stand  dismissed  with  costs. 

•  Appeal  dismissed. 


[Appellate  Civil  Jubisdiction.J 

Miscellaneous  Specicd  Appeal  No.  2G  of  1871.  -Tan.  17. 

Fra'mji  Rusta3iji Appellant. 

Ratansha'  Pestanji  and  another Respondents. 

Procedure — Order  recognizing  a^gnment  cf  Decree — Final  Order-^ 
Appeal — Assignee  of  Decree — AppliccUionfor  Execution, 

An  order  made  by  a  Court  recognizing  a  person  as  the  assignee  of  a 
df^ree  is  a  final  order  from  which  a  regular  appeal  may  be  preferred. 

A  person  claiming  to  be  the  assignee  of  a  decree  must  apply  for 
recognition  of  his  title  to  the  Court  which  passed  the  decree,  and  not  to 
a  Court  to  which  such  decree  has  been  transmitted  for  execution. 

rrms  application  was  filed  as  a  miscellaneous  special  appeal 
from  an  order  of  W.  H.  Newnham,  Judge  of  the  District 
of  Surat,  rejecting  an  appeal  from  an  order  made  by  the 
First  Class  Subordinate  Judge  of  Surat.  The  matter  was 
subsequently  treated  as  a  regular  appeal. 

(f/)    5  BcDg.  L.  Rep.  497. 
7  H  c 
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1872.  An  award  between  Bii  J&iji  and  Framji  Rnstamji  in 

Fsa'mji     favor  of  the  fonner,  bearing  date  the  30th  Angast  1867,  was 
r.  registered  on  the  23rd  of  October  1867  in  the  Conrt  of  the 

^;^Jf|^'  Principal  gadr  Amin  of  Ahmadabad.  B5i  JAiji,  treating  the 
award  so  registered  as  a  decree,  got  it  transferred  to  the  Conrt 
of  the  Principal  gadr  A  mm  of  Surat  for  execution,  for  which 
he  applied  on  the  13th  of  November  foUowing.  The  Surat 
Court  accordingly  levied  an  attachment  upon  the  defendant's 
property.  Whilst  the  property  was  under  attachment,  B&i 
Jdiji  assigned  his  interest  in  the  award  to  Batanshi  Pestanji 
and  Nasarv&nji  Pestanji.  The  attachment  was  subsequently 
removed  (the  reasons  for  its  removal  did  not  appear),  and  the 
assignees  on  the  29ih  August  1870  applied  to  the  Court  of 
the  First  Class  Subordinate  Judge  of  Surat,  which  had  suc- 
ceeded to  the  Court  of  the  Principal  §adr  Amlu,  for  execu- 
tion.  That  Court,  after  making  an  inq^i^  into  the  genuine- 
ness  of  the  assignment,  on  the  15th  of  February  1871  made 
an  order  recognizing  the  assignment,  and  issued  a  notice  to 
the  defendant  calling  upon  him  to  shpw  cause  on  the  4th  of 
April  following  why  execution  should  not  proceed.  The 
defendant  did  not  appear  as  called  upon,  and  the  Subordinate 
Judge  ordered  the  execution  to  be  issued. 

From  this  order  Frdmji  Rnstamji  preferred  an  appeal  to 
the  District  Judge,  who  on  the  18th  of  July  1871  held 
that  the  amount  in  litigation  between  the  parties  being  more 
than  Rs.  5,000,  no  appeal  lay  to  him  under  Section  26  of 
the  Bombay  Civil  Court's  Act 

On  the  24th  July  1871  the  defendant,  Framji,  preferred  a 
memorandum  of  special  appeal  to  the  High  Court,  which  was 
registered  the  following  day. 

On  the  18th  of  December  1871,  the  case  was  set  down  for 
hearing  before  Melvill  and  Kbmball,  JJ. 

SMntdrdm  Ndrdyan,  for  the  appellant. 
NdJidbMi  HariddSy  for  the  respondents. 

Ndndhhdi  Haridds  objected  to  the  appeal  being  heard  en 
the  following  grounds :— 
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I.^If  this  application  is  in  the  nature  of  a  regular  appeal^  _Jf Jl!__ 
no  regular  appeal  lies,  as  the  order  appealed  against  was     Fra'mji 
passed  e^c  parte,  and  the  only  course  for  the  appellant  r. 

to  pursue  is  that  laid  down  in  Section  119  of  the  Code    i^jigxANJi. 
of  Civil  Procedure. 

XL — If  an  appeal  docs  lie,  it  is  beyond  time,  as  it  was  pre- 
sented on  the  24th  July  1871,  and  the  orders  appealed 
against  were  made  on  the  15th  February  and  4th  April 
1871. 

III. — ^No  appeal  lies  to  this  Court. 

Shdntdrdm  Ndrdyan  : — The  appeal  is  not  from  an  ex  parte 
decrea  Our  object  in  appealing  was  to  set  aside  the  recogni- 
tion of  the  respondents  as  assignees. 

Per  Curiam  : — If  an  appeal  lies  at  all,  it  lies  to  this  Court, 
and  Mr.  Nanibhai  will  bo  heard  as  to  whether  an  appeal  lies, 
and,  if  so,  whether  the  assignee  of  a  decree  is  bound  to  apply 
to  the  Court  which  passed  the  decree,  or  to  the  Court  to 
which  such  decree  has  been  transferred. 

17th  January  1872.  Ndndbhdi  Haridds  : — No  regular  ap- 
peal lies.  The  order  of  the  Subordinate  Judge  recognizing 
the  assignment  was  merely  an  interlocutory  order  from  which 
no  appeal  can  be  preferred ;  and  against  the  order  of  the 
4th  of  April,  by  which  execution  was  allowed  to  proceed, 
there  can  bo  no  appeal,  as  the  defendant,  though  he  had 
notico  to  appear,  failed  to  do  so. 

Slidntdrum  Ndrdyan  :"^T]ig  order  of  the  Subordinate  Jutlge 
of  the  loth  February  was  final,  because  it  finally  decided  that 
th6  assignees  should  be  recognized.  Till  this  day  every  thing 
was  unknown  to  the  defendant.  On  the  15th  a  notice  is  issued 
to  him,  simply  because  it  happened  that  the  decree  had  been 
passed  more  than  a  year  ago.  If  an  assignment  be  recognized 
in  this  way,  it  might  happen  that  a  satisfied  decree  might 
bo  assigned  and  the  judgment  debtor  would  have  to  lie  by 
and  allow  himself  to  be  harassed  by  proceedings  taken  by  the 
assignee.  According  to  Sheo  Narayan  Slug  v.  Harbans  LM 
(a)  the  assignee  must  apply  to  the  Court  passing  the  decree. 

(a)    5  Benjr.  L.  Rep.  497. 
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1872.  Peb  Cubiam  : — When  this  case  was  last  before  us  we 

Fba'icji     decided  that  an  appeal  in  this  matter^  if  it  lies  at  all,  lies  to 

r.  this  Court  under  the  provisions  of  Section  294  of  the  Code. 

^^^^f  The  decree,  if  such  there  were,  was  transferred  to  the  Court 

of  a  Subordinate  Judge,  First  Class,  and  appeals  from  his 

decrees  in  suits  of  a  value  above  Rs.  5,000  lie  to  this  Court. 

It  has  been  argued  that  there  is  no  appeal  against  the 
Subordinate  Judge's  order  of  15th  Pebruaiy,  because  it  is 
merely  an  interlocutory  order ;  but  it  appears  to  us  that,  so  far 
as  it  recognized  the  respondents  as  lawful  holders  of  the  de- 
cree, it  was  a  final  order.  It  wasan  order  passed  after  judicial 
inquiry,  though  in  the  absence  of  the  appellant ;  and  it  was 
merely  owing  to  the  accident  that  more  than  a  year  had 
elapsed  since  the  passing  of  the  decree  that  any  notice  to 
show  cause  was  served  on  the  appellant  and  that  execution  did 
not  immediately  issue.  If  an  order  for  execution  had  been 
made,  the  present  appellant  would  have  had  a  right  to  appeal 
on  the  ground  that  the  assignee  had  «o  locuit  siandi  in  the 
Court  issuing  the  process,  and  that  thd  orders  had  been  made 
without  jurisdiction;  and  we  think  that  he  has  the  same  right 
under  the  circumstances  of  the  present  case. 

As  regards  the  merits  of  the  appeal,  we  arc  of  opinion  that 
the  view  taken  by  the  Calcutta  High  Court  in  SheoNarayaii 
Sitig  V.  Harbans  Loll  {b)  is  correct,  and  that  an  assignee  of 
a  decree  must  apply  to  the  Court  which  passed  the  decree,  and 
not  to  the  Court  to  which  the  decree  has  been  transferred 
for  execution.  Under  this  view  the  order  of  the  First  Class 
Subordinate  Judge  of  S^rat^  dated  15th  February  1871,  as 
well  as  the  subsequent  order  of  the  4th  April,  must  be 
annulled  as  having  been  made  without  jurisdiction^ 

We  do  not  decide  whether  theto  has  been  any  thing  like  a 
valid  decree,  or  merely  an  award  which  requires  a  decree  to 
make  it  capable  of  execution. 

Order  a/tmulled  with  coats  on  ihc  respondentst 
(b)    5  BeDfe^  L.  Rep.  497. 
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[Appellate  Civil  Jurisdiction.]  Apru'iu. 


Special  Appeal  No,  356  o/1871. 


Lakshmiba'i,  Widow Appellant    JC^/^  ^ 

ViTHAL  Ra'mchandra     Respmdciit.  ^■'''-^^'^•;^; .-  J  y^ 


Mortgage — Limitation — Foreclosure  Suit — Act  XIV,  of  1859,  Sec,  L 

CI,  12. 

The  pkintifF,  on  the  2nd  of  August  1847,  became  mortgagee  of  a  house 
imder  an  instrument  of  mortgage,  which  provided  that,  in  default  of  pay- 
ment by  the  mortgagor  of  the  mortgage  loan  within  five  years,  the  house 
should  be  considered  as  absolutely  sold  to  the  mortgagee.  Default  was 
made  in  payment,  and  the  mortgagee  entered  into  possession,  and  conti- 
nued in  possession  until  1858  when  he  was  dispossessed  by  the  mortgagor. 
On  the  20th  March  1866  the  plaintiff  filed  a  suit,  in  the  nature  of  a  fore- 
closure suit,  against  his  mortgagor,  to  which  the  defendant  pleaded  the 
law  of  limitation. 

Held  that  the  plaintiffs  cause  of  action  arose  in  1858,  when  he  was  dis- 
possessed by  the  defendant,  and  that  he  had  under  Act  XIV.  of  1859, 

iSec.  I.,  CL  12,  twelve  years  from  that  date  within  which  to  file  his  suit. 

• 

rrmS  was  a  special  appeal  from  the  decision  of  A.  C.  Watt, 
Acting  District  Judge  of  Puna,  in  Appeal  No.  226  of 
1867,  amending  the  decree  of  Krishndji  Vishnu,  the  Principal 
§adr  Amhi  of  Puna. 

Vithal  R^mchandra  sued  to  obtain  possession ,  of  a  liouso 
which  had  been  mortgaged  to  him  by  the  defendant^  N^ro 
Bhimil  Shankar,  under  a  deed  of  mortgage  dated  the  2nd 
August  1847.  The  deed  of  mortgage  stipulated  that  unlesa 
the  loan  was  repaid  within  five  years  from  tho  date  of  the 
deed,  the  house  should  pass  absolutely  to  the  plaintiff  (tho 
mortgagee)  as  owner. 

The  defendant,  inier  alia,  pleaded  that  tho  suit  was  ban*ed 
by  the  law  of  limitation,  as  tho  suit  was  brought  after  tho 
expiration  of  twelve  years  from  the  time  when  the  cause 
of  action  accrued. 

The  Principal  Sadr  Amin  found  as  a  fact,  that  the  plaintiff 
(mortgagee)  had  been  in  possession  of  the  mortgaged  premises 
until  1858,  and  decreed  that  the  house  should  be  delivered 
to  him  (plaintiff)  unless  the  defendant  paid  tho  amount  due 
on  the  mortgage,  with  interest,  to  the  plaintiff. 
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In  appeal^  the  decree  was  confirmedj  with  a  slight  modi- 
fication as  to  the  time  when  the  redemption  money  was  to  be 
paid  by  the  defendant. 

The  appeal  was  argued  before  Westropp,  C. J.,  and  Lloyd, 
J.,  on  the  13th  December  1871. 

Shdntdrdm  Ndrdijm,  for  the  appellant : — The  latest  date  on 
which  the  cause  of  action  accrued  was  the  2nd  August  1852, 
when,  according  to  the  terms  of  the  mortgage  deed,  the  pro- 
perty absolutely  passed,  or  was  supposed  to  have  passed, 
to  the  mortgagee,  the  respondent.  Even  supposing  the  mort- 
gagee to  have  been  in  possession  till  1858,  that  would  not  help 
him,  as  he  did  not  avail  himself  of  the  provisions  of  Section 
15  of  Act  XrV".  of  1859  to  bring  a  summary  suit  to  recover 
his  lost  possession  within  six  months  from  the  date  of  dis- 
possession: Ddddblidi  Narsidds  v.  Sub-Collector  of  Broarh 
(fi).  Euro  Chunder  Gooho  v.  Gtidadhur  Koondoo  (t),  Kliclxii-' 
Clmnder  Gliose  v.  Tarachurn  Koondoo  Cliowdiy  (c). 

m 

Naggindds  Tuhidds,  for  the  respondent : — Both  the  Lower 
Courts  have  distinctly  found  that  the  mortgagee  (plaintiff) 
was  in  possession  till  1858,  The  right  to  sue,  therefore, 
arose  in  that  year,  when  his  possession  was  disturbed.  The 
omission  on  his  part  to  avail  himself  of  the  summary  remedy 
provided  by  Section  15  of  Act  XIV.  of  1859  does  not  change 
the  cause  of  action.  If  he  had  brought  such  a  summary  suit, 
he  would  have  recovered  his  possession  without  being  put  to 
proof  of  his  title :  Ktmhi  Komaypen  Kxiruim  v.  Chaiigarachau 
Ka7idil  {d). 

Cur.  adv.  vnU*, 

WE8TB0Pt»,  C.J.  t— This  is  a  suit  to  recover  a  house 
Iriortgaged  to  the  plaintiff  by  deed,  dated  2nd  August 
l847i  which,  in  default  of  repayment  of  the  loan  within  five 
years  from  date,  was  to  become  converted  into  a  deed  of  sale. 
Such  an  instrument,  conformably  to  the  doctrine  of  this 
Court)  in  Bdmji  V.  Chmto  (e)  is,  notwithstanding  the  expira* 

(a)  ?  Bom.  Hi  0.  Rep.  A  C.  J.  87.       (b)  6  Calc.  W*  Rep.  Civ.  R.  184* 
(c)  6  Calc.  W.  Rep.  Civ.  R.  260.  (d)  2  Mad.  H.  C.  Rep.  313. 

(e)    1  Bom,  II.  C.  Rep.  109. 
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tion  of  the  fire  years  on  the  2nd  August  1852,  treated  as  a       1872. 


mortgage  and  the  property  held  to  be  redeemable  on  repay-  Lakbhmi- 
ment  of  the  moneys  due  on  the  loan.  And,  therefore,  the  v. 
District  Court  treated  this  suit  for  possession  as  owner,  as  in  j^J'J^^^. 
the  nature  of  a  suit  for  foreclosure.  The  plaintiff  is  found  dba. 
by  the  District  Judge  to  have  been  in  possesssion  so  lately 
as  1858  at  least,  and  the  plaintiff  himself  alleges  that  he  was 
RotmtilFilgun  Shake  1786,  (i.  e.,  until  sometime  between  the 
26th  February  and  the  27th  March  1865,)  at  which  time  he 
asserts  that  his  cause  of  action  accrued  by  his  dispossession. 
He  filed  his  plaint  against  N4ro  on  the'  29th  March  1866, 
Naro  died  on  the  2nd  July  1870,  and  his  widow,  Lakshmi, 
has  been  substituted  for  him  on  the  record  as  defendant, 
she  being  his  heir.  Both  of  the  Courts  below  have  found 
that  the  mortgage  was  duly  executed.  The  only  question 
argued  before  us  was,  whether  the  suit  is  barred  by  Act  XTV. 
of  1859.  For  the  defence,  and  on  behalf  of  the  appellant,  it 
has  been  contended  that  the  cause  of  action  must  be  con- 
sidered  as  having  accjTied,  if  not  at  the  date  of  the  mortgage 
(2nd  August  1847),  at  the  latest  on  the  2nd  August  1852, 
when  the  five  years  mentioned  in  the  mortgage  expired,  and 
it  became  or  was  supposed  to  have  become  absolute,  since 
which  time  more  than  twelve  years  have  elapsed.  And  that 
the  dispossession  of  the  plaintiff  in  1858,  or  at  any  period 
between  that  time  and  the  time  named  by  the  plaintiff,  F41- 
gun  Shake  1786,  (at  the  latest  27th  March  1865)  cannot  in 
in  such  an  action  as  the  present,  brought,  as  it  is,  more  than' 
six  months  after  either  of  the  latest  mentioned  dates,  be 
treated  as  the  cause  of  action,  inasmuch  as  Act  XIV.  of  1859 
Section  15,  must  be  considered  as  precluding  such  a  course. 
The  following  passage  in  the  judgment  of  our  brother  Mel- 
vill,  in  Ddddlhdi  Nardd/is  v.  The  Sub-Collector  of  Broach  (/), 
where  he  speaks  of  Act  XIV.  of  1859,  Section  15,  has  been 
relied  upon :  "  The  law  has  fixed  a  period  of  limitation 
within  which  a  party  may  recover  possession  without  proof 
of  title.  If  he  allow  that  period  to  elapse,  ho  must  prove 
his  title.^'  In  that  passage  we  concur ;  but  we  do  not  think 
that  it  affords  any  support  to  the  argument  for  the  defend- 
er)   7  Bom  H,  0.  Hep.  A  0.  J.  87, 
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Lakshmi-    should  be  deemed  to  be  the  cause  of  action  in  this  suit, 

BA I  .  ' 

r.         or  when  that  cause  of  action  accrued. 

VlTHAL 

Ra'hchan- 

^^^•*  Section  15  of  Act  XIV.  of  1859  relates  to  the  summary 

recovery  of  possession  of  immoveable  property  by  any  person 
dispossessed  "  otherwise  than  by  due  course  of  law.*'  It 
gives  to  such  a  peraon  the  right  to  bring  a  suit  within  six 
months  after  dispossession  to  recover  possession,  "  notwith- 
standing any  other  title  that  may  be  set  up  in  such  suit/' 
that  is  to  say,  the  recovery  in  such  a  summary  suit  may  be 
effected  without  regard  to  the  existence  of  title  in  the  party 
who  is  dispossessed.  The  same  section  further  provides  that 
"  nothing"  in  it  "  shall  bar  the  person  fi'om  whom  such 
possession  shall  have  been  so  recovered,  or  any  other  person 
instituting  ^  suit,  to  establish  his  title  to  such  property,  and 
to  recover  possession  thereof  within  the  period  limited  by 
this  Act."  That  period,  in  such  a  case  as  the  present,  (i.e. 
that  of  an  unpaid  mortgagee  who  was  in  possession  at  least 
until  1858,  if  not  later,)  is  the  period  specified  in  Section  1, 
Clause  12,  viz.,  "  twelve  years  from  the  time  the  cause  of 
action  arose."  The  mortgagee,  so  long  as  he  was  in  posses- 
sion, had  not  any  occasion  to  sue.  He  was  put  out  of  pos- 
session not  by  due  course  of  law,  and  it  is  said  that  either 
under  Act.  XVI.  of  1838,  or  Bombay  Act  V.  of  1864,  or 
Section  15  of  Act  XIV.  of  1859,  he  might  have  summarily* 
recovered  the  possession,  and  that,  not  having  done  so  within 
six  months  from  being  dispossessed,  he  must  fall  back  for  his 
cause  of  action  to  the  2nd  August  1852  (if  not  to  the  2nd 
August  1847)  when  his  title  accrued.  But  this  is  unten- 
able, and  arises  from  a  confusion  of  title  and  cause  of  action. 
It  is  true  that  a  plaintiff,  if  ho  have  suffered  six  months 
to  have  elapsed  from  the  period  of  dispossession  without 
bringing  his  suit,  must,  when  ho  does  bring  it,  prove  title, 
and  cannot  recover  without  regard  to  title;  but  it  does' 
not  thence  follow  that  his  cause  of  action  under  Section 
12  and  the  commencement  of  his  title  are  synchronous.  If 
this  were  so,  a  man  whose  title  accrued  under  a  sanad  dated 
fifty-one  years  ago,  and  whose  possession  was  uninterrupted 
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for  fifty  years  from  the  date  of  the  sanad,  and  who  at  the        1^72. 

end  of  that  time  was  dispossessed^  and  remained  out  of  pos-    Lakshmi. 

ba'i 
session  for  more  than  six  montlis^  would  be  barred^  because  r. 

he  had  not  brought  a  suit  within  six  months  from  his  dis-  rJ'm^^n. 
possesion^  inasmuch  as  more  than  12  years  had  elapsed  from  ^^^' 
the  date  of  the  sanad.  The  case  of  a  mortgagee,  expelled 
from  possession  during  the  continuance  of  his  title  as  mortga- 
gee, differs  in  no  respect  from  that  of  a  sanadi-proprietor  so 
expelled.  The  legislature  has  not  perpetrated  any  such 
absurdity  or  injustice  as  this.  The  plaintiff,  the  mortgagee, 
bad  no  occasion  to  sue  so  long  as  he  was  in  possession  ;  but 
when  he  was  dispossessed  (which  was  at  all  events  within 
twelve  years  before  the  filing  of  his  plaint)  a  cause  of  action 
arose,  and  by  Section  1,  Clause  12,  he  has  twelve  years  from 
that  time  within  which  he  may  bring  his  suit.  In  that  suit, 
brought,  as  it  was,  more  than  six  months  after  the  disposses- 
sion, he  was  bound  to  show  his  title,  and  has  shown  a  good 
title  as  mortgagee ;  and  he  was  further  bound  to  show  a 
csmae  of  action  within  jbwelve  years,  and  he  has  done  so,  viz., 
his  ouster  from  possession  within  twelve  years  before  suit 
brought.  If  he  had  brought  a  summary  suit  within  six 
months  after  dispossession,  he  might  have  done  so  on  easier 
terms,  namely,  by  simply  showing  dispossession  within  that 
time.  But  the  cause  of  action  (the  dispossession)  is  one  and 
the  same  in  both  suits.  The  existence  of  a  right  during  six 
months  to  sue  on  easier  terms  under  Act  XVI.  of  1838,  or 
Bombay  Act  V.  of  1864,  or  Section  15  of  Act  XIV.  of  1^59, 
does  not  in  anywise  affect  Section  1,  Clause  12,  of  that 
Act,  or  the  plaintiff^s  right  to  avail  himself  of  it.  We  fully 
agree  in  the  opinion  thus  expressed  by  the  High  Court  of 
Madras  in  Kunhi  Komapen  Knrujm  v.  Clmngaraclien  Kandil 
Clwmbaia  Amhu  [g)  :— "  It  (Section  15  of  Act  XIV.  of  1859) 
was  intended  not  to  abridge  any  rights  possessed  by  a  plain- 
tiff, but  to  give  him  the  right,  if  dispossessed  otherwise  than 
by  course  of  law,  to  have  his  possession  restored  without 
reference  to  the  title  on  which  he  holds  and  that  which  the 
dispossessor  asserts.  In  cases  under  that  section,  a  lessor 
who  had  dispossessed  otherwise  than  by  due  course  of  law  a 

(^)    8  Mad.  H.  0.  Rep.  313. 
8  HC 
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lo.ssoe  whose  term  had  expired  would  bo  compelled  to  restore 
posBPssion  to  the  lessee.  The  plain  object  is  to  discourage 
proceedings  calculated  to  lead  to  serious  breaches  of  the 
peace,  and  to  provide  against  the  person  who  has  taken  the 
law  into  his  own  hands  deriving  any  benefit  from  the 
process." 

The  case  of  Hiiro  Chundor  Gooho  v.  Gailadhur  KoonJoct 
(//)  and  Klichit  Clmnder  Ghoae  v.  Tarachurn  Kooiidoo  Choir- 
dry  (/)  have  not  any  application  hei'cas  neither  of  the  niort- 
gngees  in  those  cases  ever  had  possession. 

Mr,  Justice  Macpherson,  in  his  work  on  Mortgages,  page 
152,  referring  to  a  case  (which  seems  to  have  been  decided 
on  the  law  as  it  stood  before  Act  XIV.  of  1859  came  into 
force)  in  which  the  mortgage  deed  treated  the  mortgagee  as 
already  in  possession,  although  in  fact  he  had  never  been  so, 
says  tliat  "  it  was  held  that  the  cause  of  action  at  once  arose 
on  the  failure  of  the  mortgagee  to  obtain  the  possession 
agreed  upon,  and  that,  an  he  had  aevo?  been  in  posaessmi  a 
suit  for  dispossession  by  him  must  be  brought  within  twelve 
years  from  the  date  of  the  deed." 

The  same  learned  author  mentions  thus,  in  the  same  page, 
rtnother  case  also  apparently  decided  upon  the  law  as  it 
stood  before  Act  XIV.  of  1859  came  into  force :— "  When  a 
lease  by  way  of  mortgage  was  given  in  consideration  of  an 
advance,  and  the  mortgagee  held  possession  for  many  years, 
but, was  afterwards  ousted  and  after  a  time  sued  to  recover 
what  was  due  on  the  loan,  with  interest,  the  twelve  years, 
during  which  his  suit  would  lie,  were  counted  from  the  time 
when  he  was  turned  out,  not  from  the  date  of  the  deed  under 
which  he  entered."  [j) 

There  seems  to  us  to  be  nothing  in  Act  XIV.  of  1859  to 

prevent  the  principle  of  that  case  being  applicable  since  as 

well  as  before  that  Act ;  nor  any  distinction  between  the  case 

of  an  improperly  expelled  mortgagee  and  that  of  any  other 

person  having  title  who  has  been  turned  out  of  possesaioD 

while  his  title  continued. 

(//)    0  Calc.  W.  Rep.  OiT.  K.  184.        (0    0  Calc.  W.  Rep.  Oiv.  R.  209. 

ij)    ^,  i).  A.  184^,  p.  722. 
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In    TT'7*'^    V.    Blwohitu   Moy^r   Deh'ia    ChoVHlhmhier.    (7r),        ^^''-• 
where  an  estate  had  been  sold  by  auction  for  arrears  of    Lakshmi- 

.  .  BA'I 

revenue  in  1833,  and  the  purchaser  was  put  into  possession  ;  t?. 

possession  was  afterwards  restored,  in  1840-41,  to  certain  r^mchan- 
adverse  claimants — that  was  merely  a  summaiy  proceeding,  ^"^• 
and  the  purchaser^s  representatives  were  left  to  theii**  regular 
suit  to  recover  the  property  under  their  original  purchase — 
it  was  held  that  the  cause  of  action  arose  at  the  date  of  the 
dispossession  in  1840-41,  not  at  the  date  of  tlie  purchase  in 
1833. 

Section  6  of  Act  XIV.  of  1859,  which  has  been  referred 
to  on  behalf  of  the  defendant,  relates  simply  to  the  effect 
of  payments  of  principal  or  interest  in  respect  of  mort- 
gage debts  in  keeping  alive  the  right  of  the  mortgagee  to 
sue  in  Courts  established  by  royal  charter  to  recover  the 
immovable  property  mortgaged,  and  does  not  at  all  affect 
the  question  as  to  the  effect  of  possession  by  the  mortgagee 

and  a  subsequent  disturbance  of  it. 

• 

Wo  arc  equally  at  a  loss  to  perceive  how  Act  XXIII.  of 
1801,  Section  26,  also  referred  to  on  behalf  of  the  defendant, 
can  affect  this  case. 

We  affirm  the  decree  of  the  District  Judge  witli  costs, 
with,  however,  this  variation,  that  the  time  for  payment  of 
the  principal  moneys  found  due,  and  interest  and  costs, 
shall  be  extended  to  the  24tli  day  of  July  next,  and  that,  in 
default  of  payment  of  such  principal,  interest,  and  costs,  in- 
cluding the  costs  of  this  appeal,  on  or  before  the  said  24th 
day  of  July  next,  the  defendant  shall  be  for  ever  barred 
and  foreclosed  from  recovering  the  house,  the  subject  of  the 
mortgage,  in  the  plaint  mentioned,  and  the  plaintiff  (re- 
spondent) shall  be  then  put  into  possession  of  the  said  house 
and  declared  the  owner  thereof. 

Decree  affirmed, 
.    (U)    10  Moo.  lud.  App.  l,6o,  170 ;  S.  C.  3  Culc.  W.  Kep.  1\  C.  5. 
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jj^^,j  [Appellate  Civil  Jurisdiction.] 

J^l^'^  Speciul  Appeal  No.  68  0/ 1870. 

Lakhmichand  Wa'lchand     Appellant 

Kastur  Bechar    Respondent 

RegvUfotion —  Unregistered  Deed  of  Sale^Eegistered  CertificcUe  of  Sale 

•^PriorUy^Act  XA\  of  1866,  Sec.  50. 

A  subsequent  registered  certificate  of  sale  of  immoveable  property  by 
the  Court  does  not  take  pi'ecedence  over  a  prior  unregistered  deed  of 
sale  of  the  same  property  where  the  registration  of  such  unregistered 
deed  is  optional  under  the  provisions  of  the  Act. 

rpHIS  was  a  special  appeal  from  the  decision  of  A.  Bosanquet^ 
Judge  of  the  District  of  Tanna,  reversing  the  decree  of 
Mangeshrao  Balwant^  Subordinate  Judge  of  Murb&d. 

The  plaintiff  filed  an  action  to  establish  his  title  to  a  house 
sold  to  him  on  the  3rd  of  September  1868  by  the  widow 
of  the  proprietor,  Bagh  Patil,  and  which,  house  the  defendant, 
on  the  20th  October  1868,  caused  to  be.sold  through  the  Civil 
Court  in  execution  of  his  decree  against  the  said  Patil. 

The  defendant,  inter  alia,  contended  that  his  title  resting, 
as  it  did,  upon  a  registered  certificate  of  sale,  was,  under  Sec- 
tion 50  of  Act  XX.  of  1866,  superior  to  that  of  the  plaintiff, 
whose  deed  had  not  been  registered. 

The  Subordinate  Judge  said  "  the  property  had  ceased  to 
be  Bagh  PatiVs  on  the  date  of  the  auction  sale,  and,  con- 
seqiiently,  the  defendant,  by  purchasing  it  as  Bagh  PatiFs, 
has  obtained  no  right  thereon.  The  registration  of  the 
certificate  granted  to  the  defendant  under  Section  259  of 
the  Civil  Procedure  Code  will  not  entitle  him  to  priority 
under  Section  50  of  Act  XX.  of  1866,  for  the  certificate  in 
question  is  not  a  document  of  such  a  character  as  to  be 
entitled  to  priority  by  virtue  of  its  being  registered  over  the 
plaintiff^s  unregistered  deed  of  sale  of  which  the  registration 
was  optional :     Fah'rrh/ntd  v.  Kdhdv(ld8"'{a) 

The  Subordinate  Judge  found  for  the  plaintiff  on  the 
other  parts  of  the  case,  and  made  a  decree  in  his  favour. 

(a)    3  Bom.  H.  C.  Kep.  A.  C.  J.  167. 
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The  District  Judge,  in  appeal,  reversed  the  decree,  on  the        ^^72. 
ground  that  the  registered  certificate  of  sale  took  precedence    Lakhmi. 
over  the  prior  unregistered  deed  of  sale.  Wa'lchand 

Tlie  special    appeal    was    argued    before  Warden  and     Kastub 
Mklvill,  JJ.  »«'=^ 

Pdtiduran^  Balibhadra,  for  the  appellant. 

Ganesh  Hari  Patwardltanf  for  the  respondent. 

Per  Curiam  : — The  plaintiff  claims  the  disputed  house 
under  an  unregistered  conveyance  executed  by  the  repre- 
sentative of  Ragh  Patil,  deceased.  Subsequently  to  this  con- 
veyance the  house  was  attached  and  sold  in  execution  of  a 
decree  against  Bagh  Patil,  and  the  usual  certificate  was 
granted  to  the  defendant  as  purchaser,  and  registered  by 
him.  The  Judge  has  held  that  under  Section  50  of  Act  XX. 
of  1866,  the  defendant's  certificate  being  registered  takes 
precedence  of  the  plaintiff's  deed,  which  is  unregistered. 
But  it  is  to  be  obsejred  that  the  two  instruments  do  not 
purport  or  operate  to  convey  the  same  property.  The  plain- 
tiff's deed  conveys  to  him  Ragh  Patil's  entire  estate  in  the 
house ;  the  defendant's  certificate  conveys  nothing  more  than 
such  right,  title,  and  interest  as  Bagh  Patil  might  have 
in  the  house  at  the  date  of  sale,  and  this  would  amount  to 
nothing  at  all,  if  the  previous  sale  to  the  plaintiff  were  valid. 
Section  50  of  Act  XX.  of  1866  cannot,  therefore,  be  held  to 
bo  applicable.  If  a  creditor  cause  to  be  sold  property  which 
does  not  belong  to  his  judgment  debtor  at  all^  the  purchaser 
cannot  acquire  a  title  against  the  real  owner  by  merely  re- 
gistering his  certificate. 

The  decree  of  the  Judge  below  must  be  reversed  and  the 
case  remanded,  in  order  that  the  Judge  may  find  upon  the 
question  of  the  hwm  fides  of  the  plaintiff's  deed  of  sale  and 
pass  a  new  decree  accordingly,  awarding  costs. 

Decree  reversed  and  case  remanded. 


This  ruling  was  followed  in  Oanmall  Fahatmall  v.  Fijzmal 
Gnlabchand  (S.  A.  No.  257  of  1870),  decided  by  GiBBs  and 
Lloyd,  J  J.,  on  the  22nd  September  1870^  and  also  in  Shi  warn 
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1872.        yalad  Aiuit'Juind  v.  Prltiraj  KUandas  and  others  (S.  A.  No. 


Lakhmi-    33  of  1872),  decided  by  Sargbkt,  Acting  C.  J.,  and  Mblvill, 
Wa'lchand  J -J  on  the  10th  of  June  1872. 

r, 
KA8TUB 
BKCUAB.  ^, 

[Appellate  Civil  Jurisdiction.] 

MMchJl.  Special  Appml  No,  552  of  1871. 

S AG angowda'  bin  Basa]S'gowda' Appellant. 

Basa'pa'  bin  Chena'pa' ...Respondent 

LimUatioft—Stiit  to  recover  land  in  possession  of  defendant — Accrual  of 
cause  of  action — Evidence  to  he  adduced  by  plaintiff. 

A  euit  to  recorer  poesession  of  an  unenclosed  piece  of  ground  must  be 
biought  within  twelve  years  from  the  time  the  cause  of  action  accrued,  and 
hi  deciding  this  the  issue  is,  not  that  the  plaintiff  must  show  that  he 
exercised  some  right  of  ownership  over  the  ground  within  the  twelve 
years  preceding  the  filing  of  the  action,  but  that  twelve  years  have  not 
elapsed  between  the  day  the  defendant  interfered  with  the  plaintiff*s 
possession  and  the  date  on  which  the  plaintiff  filed  his  claim. 

rflHIS  was  a  special  appeal  from  the  decision  of  Baron  D.  H. 
Larpent,  Judge  of  Dharwar,  amending  the  decree  of  the 
Subordinate  Judge  of  Gadak. 

The  plaintiff,  a  patel,  alleged  that  an  unenclosed  piece  of 
land  was  granted  to  him  as  an  Inam  on  which  to  build  a 
house  ;  that  in  July  1869  the  defendant  interfered  with  his 
possession;  that  the  plaintiff  thereupon  sued  the  defendant  in 
the  Court  of  the  Mamlatdar,  who  in  October  of  the  same 
year  confirmed  the  defendant  in  possession ;  and  the  plaintiff, 
therefore,  sued  in  the  Civil  Court  to  obtain  possession  of  his 
ground.  The  defendant  denied  both  the  plaintiff's  title  and 
possession  and  set  up  the  statute  of  limitation. 

The  Courtof  first  instance  awarded  part  of  the  claim;  but 
the  Judge,  in  appeal,  considered  it  barred  by  lapse  of  time. 
He  said  that  it  was  for  the  plaintiff  to  show  that  he  had  exer- 
cised some  right  of  ownership  over  the  ground  within  the 
twelve  years  preceding  the  filing  of  this  action,  and,  finding 
that,  thpugh  the  plaintiff  attempted  to  show  this  by  estab- 
lishing one  fact,  viz.,  that  within  twelve  yeai-s  certain  pei'sons 
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occupied  the  building  which  then  existed  on  the  ground  as        1872. 
tlie  plaintiff's  tenants  he  failed  to  do  so.     The  Judge  threw  sagangow- 
out  the  plaintiff's  claim.  ^gowI^a'^' 

The  special  appeal  was  argued  before  Gibbs  and  Lloyd,  JJ.     Basa'pa' 

Chkna'pa', 
Dhirajldl  Mathurculdsj  Government  Pleader,  appeared  for 

the  appellant. 

Shdtdrdm  Ndrdyan,  for  the  respondent. 

Per  Curiam  : — ^The  District  Judge  has  held  this  claim  to 
be  barred,  but  in  arriving  at  this  decision  he  laid  down  the 
following  rule  for  his  guidance  : — It  is  for  the  plaintiff  to 
show  that  he  has  exercised  some  right  of  ownership  over  the 
g'round  within  the  twelve  years  preceding  the  filing  of  this 
action.  Now,  as  the  subject  matter  of  the  suit  is  a  piece  of 
open  ground,  this  loiling  which,  with  regard  to  the  possession 
of  houses  and  the  like,  might  possibly  contain  all  that  was 
necessary,  is  not  correct.  In  the  case  of  Pundaranrj  Go- 
vind  V.  Bulcvi^hia  Hiiri  (a),  it  was  held  that  although  the 
plaintiff  could  not  prove  that  he  had  exercised  possession 
withiii  twelve  years  previous  to  filing  his  suit,  his  claim  would 
not  necessarily  fail,  but  that  what  he  must  show  was  that  he 
sued  within  twelve  years  from  the  cause  of  action  accruing  to 
him  against  the  defendant ;  in  other  words,  he  must  show 
when  the  defendant  interfered  with  his  possession,  and  that 
twelve  years  have  not  elapsed  between  that  date  and  the 
date  of  filing  his  claim.  Now  we  are  unable  in  the  present 
case  to  discover  that  the  Judge  has  any  whei^e  in  his  judgment 
found  when  the  cause  of  action  accrued,  tod  this  omission 
would  appear  to  have  arisen  from  the  fact  that  neither  his 
attention  nor  that  of  the  parties  was  drawn  to  this  most 
necessary  point.  The  plaintiff  in  his  plaint  sets  up  the  data 
of  the  Mamlatdar's  decision  as  the  date  of  the  cause  of  action ; 
but  that  evidently  could  not  be  the  case,  as  that  decision 
merely  decided  that  the  plaintiff  in  this  suit,  who  was  plain- 
tiff in  the  summary  suit,  had  not  proved  that  the  defendant 
in  that  suit,  who  was  also  the  defendant  in  the  present  action, 
had  ousted  him  within  six  months  previous  to  his  filing  his 

(a)    6  Bom.  H.  C.  Rep.  A.  C.  J.  125. 
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1872.       plaint  in  the  Mamlatdar's  Court.    As  the  date  of  the  caxkse 


saganqow.  of  action  is  not  founds  we  cannot  apply  the  law,  Clanse  12, 
^^owDjf    Section  1,  Act  XTV.  of  1859,  and  decide  as  to  whether  the 
baba'pa'    ®^^*  ^^  ^^  "  within  twelve  years  from  the  time  the  cause 
Chena'pa'.   of  action  arpse." 

The  case  must  be  remanded,  and  the  District  Judge  be 
directed  to  re- try  the  issue  of  limitation,  with  reference  to  the 
above  observations.  Should  he  again  find  the  claim  barred, 
it  will  suffice,  as  far  as  this  Court  is  concerned ;  otherwise  ho 
must,  if  he  does  not  arrive  at  that  conclusion,  try  the  case 
on  its  merits,  and  it  is  for  this  reason  we  reverse  and  remand 
the  case  instead  of  sending  down  an  issue.     Costs  to  follow. 

Decree  reve^'sed  and  case  remanded. 


[Appellate  Civil  Jurisdiction.] 

March  14.  Miseellmieons  Special  Appeal  No.  1  of  1872. 

Hari  Govind  Joshi,  purchaser  of  a  decree 
held  by  KrishnaraV  Anant  Joshi  ..:...  Appellant 

Ra'mchandra  Pa'ndurang  Joshi,  heir  of 
Gaxesh  Ra'mchandra  and  Pa'ndurang 
Ganesh,  deceased   Bespoiidmf. 

Decree  for  eale  of  immoveable  property — Certificate  of  Sale — Attachment, 

A  decree  for  the  sale  of  mortgaged  property  was  attached  and  sold  in 
execution  of  a  decree.  Held  that  the  interest  in  immoveable  property 
thereunder  conveyed  to  the  purchaser  was  immoveable  property  within 
the  meaning  of  Sec.  259  of  Act  VIIL  of  1850,  and  that  a  certificate  of 
sale  ought  to  have  been  granted  to  the  purchaser. 

rpmS  appeal  was  heard  by  Melvill  and  Kbmball,  JJ. 

Vishvanafh  N.  MaiidUh,  for  the  appellant : — ^What  the 
petitioner  Hari  bought  was  not  a  mere  paper,  but  the  immov- 
able property  mentioned  in  the  decree  :  In  re  Oonnd  Ram- 
Chandra  decided  by  Warden  and  Gibbs  JJ.  September 
1869, 


BOMBAY  HIQH  COURT  BEFOBTS.  65 

Peb  Cobum  : — ^The  District  Judge  speaks  of  a  certificate       1872. 


of  sale  which  has  not  been  registered;  but  the  Court  cannot      Hari 

find  that  the  appellant  ever  received  any  certificate  of  sale.    Krishna- 

A  certificate  of  sale  ought  to  have  been  granted  to  him,  for      ^Jet * 

what  he  purchased  was  not  a  mere  paper  on  which  the  decree   _  ,  ^' 

.  ..It  Ra'mchan- 

was  written,  but  the  mterest  m  immoveable  property  which        dra 

was  recoverable  under  that  decree,  and  such  interest  must  be     ganbbh 
regarded  aa  immovable  property  within  the  meaning  of  Sec-   ^'^^'^' 
tion  259  of  the  Code  of  Civil  Procedure.    The  Subordinate  P.  Ganesh. 
Judge  who  directed  the  sale  should  have  given  to  the  appel- 
lant a  certificate  of  sale  in  accordance  with  that  Section,  and 
he  should  be  directed  to  do  so  now.     The  appellant  can  get 
such  certificate  registered,  and  apply  again  for  execution  of  the 
decree.    The  present  order  of  the  District  Judge  is  confirmed. 

OrcUr  confirmed  accord! nghj. 


[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  396  o/1871.  Jan.  lo. 

Vallabh  Bhula' Appellant 

Ra'ma^  heir  of  Lakh  a'  Jivan,  deceased  ...Respondent. 

Suit  heard  and  determined — Civ.  Prac,  Code  &ec.  2 — Mi^d^cription 

of  document — admissio7is. 

In  18C4  the  originid  plaintiff|  Lakha  Jivan,  as  heir  of  Fakira,  brought  a 
suit  against  Jankii  the  guardian  of  Fakir&y  Jivan  Jivraj,  Jivan  Bhuld, 
and  Vallabh  Bhula,  to  recover  a  piece  of  land.  The  suit  was  rejected,  as 
it  was  proved  that  (though  the  plaintiff  was  the  heir  of  Fakira)  Fakira's 
guardian  had  mortgaged  the  land  for  necessary  purposes  to  ValUbh 
Bhula.  The  plaintiff  then  sued  Vallabh  Bhula  for  redemption  of  the 
mortgaged  premises. 

Held  that  the  second  suit  was  not  barred  under  Sec.  2  of  the  Code 
of  Civil  Prooedttze. 

Held  also  that  the  fact  of  the  document  under  which  Vallabh  Bhuld 
held  the  land  being  described  in  the  Court's  judgment  in  the  earlier 
suit  as  an  instrument  of  sale  was  not  conclusive  in  the  second  suit  as  to 
the  real  nature  of  the  instrument. 

FTHIS  was  a  special  appeal  from  the  decision  of  W.  H. 
-^    Newnhamj  Acting  Judge  of  the  District  of  Surat. 

9  H  c 
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^878.  The  plaintiff^  LakM  Jivan^  in  1864,  brought  a  suit  in  the 

Vallabh    Oolp&d  MunsiPs  Court  against  B&i  J&nki,  guardian  of  one 
V.  Fakiras  Jivan  Jivr&j,  Jivan  Bhola,  and  Vallabh  Bhol^  to  re- 

cover  a  piece  of  land  situated  in  the  village  of  Chapara  Bhath& 
ill  the  Surat  Collectorate.  J&nki  stated  that  she,  on  behalf 
of  her  ward,  Fakir&,  mortgaged  it  to  Vallabh  Bhul&  on  the  20th 
March  1861.  Vallabh  Bhul&  answered  that  in  this  mortgage 
it  had  been  stipulated,  that  if  the  mortgage  money  was  not 
paid  to  him  within  two  years  from  the  date  of  the  mortgage, 
he  was  to  be  considered  the  absolute  owner  of  the  property, 
and  that,  that  time  having  expired,  he  had  become  suck  an. 
owner.  The  other  defendants  were  merely  tenants  of  Vallabh 
Bhul&.  The  Munsif  found  that  the  mortgage  had  been  made 
by  J&nki  for  necessary  purposes,  and,  therefore,  although 
the  plaintiff  was  the  heir  of  Fakira,  his  claim  to  recover  as 
his  heir  should  be  rejected.  The  MunsiPs  decree  was  con- 
firmed both  in  regular  and  special  appeals.  The  plaintiff, 
therefore,  brought  the  present  suit  to  redeem  this  land, 
alleging  that  he  was  entitled  to  do.  so  under  the  ruling 
of  the  High  Court  in  Bamji  v.  Ohinto  (a). 

The  Court  of  first  instance  decided  that  this  suit  had 
already  been  heard  and  decided  by  a  Court  of  competent  juris- 
diction, and  was  consequently  barred  by  Section  2  of  the  Code 
of  Civil  Procedure. 

The  Lower  Appellate  Court  held  that  this  was  not  res  ju- 
di4:ata  and  reversed  the  original  decree. 

The  special  appeal  was  heard  by  Melvill  and  Kemball,  JJ. 

Dhirajlcd  Mathurddds,  Government  Pleader,  for  the 
special  appellant. 

Nagandda  Tulmlas,  for  the  respondent. 

Melvill  J. :— We  think  that  the  view  taken  by  the  District 
Judge  is  correct. 

This  action  is  certainly  not  barred  by  Section  2  of  the 
Code.  The  former  suit  was  an  action  of  ejectment,  the 
present  is  a  suit  to  redeem.    The  causes  of  action  are  totally 

(a)    1  Bom.  H.  C.  Rep,  100. 
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different.    In  England  they  would  not  even  be  cognizable  _  ^^^^ 
by  the  same  Court.  Vallabh 

Nor,  as  a  question  of  evidence,  do  we  think  that  the     r^^', 
judgment  in  the  former  suit  is  conclusive  evidence  against 
the  plaintiff  that  the    alienation  to  the  defendant  has  the 
effect  of  a  sale,  and  not  of  a  continuing  mortgage.    The  only 
question  before  the  Courts  in  that  suit  was,  whether  the 
widow  had  made  the  alienation  for  necessary  purposes.     It 
was  immaterial  for  the  purposes  of  that  suit  whether  the 
alienation  was  a  mortgage  or  a  sale.     Neither  the  issues  ' 
framed  by  the  Munsif  nor  by  the  Judge  put  the  point  in 
issue.    No  doubt  the  Courts  described  the  alienation  as  a 
sale  : — for  at  that  time  the  decision  of  the  High  Court  in 
Ba?nj7  v.  Chinto  (6),  had  not  been  published  and  the  general 
opinion  was  that  a  condition  of  sale  in  a  mortgage  deed 
operated  as  a  foreclosure.    But  there  was  certainly  no  inten- 
tion of  deciding  that  point,  and  wo  think  wo  should  be  un- 
warrantably straining  the  doctrine  of  estoppel  if  we  were 
to  hold  that  the  casdal  use  of  the  word  sale  to  describe  a 
mortgage  with  a  condition  of  sale,  was  a  conclusive  judg- 
ment that  the  equity  of  redemption  is  barred. 

We  regard  in  the  same  light  the  argument  that  the 
plaintiff  is  concluded  by  his  own  admissions  in  the  former 
suit.  Those  admissions  amounted  to  nothing  more  than  this, 
that,  in  appealing  froip  the  decision  of  a  Court  which  had 
spoken  of  the  alienation  as  a  sale,  he  urged  that  a  Hindu 
widow  had  no  power  to  sell,  and  that  the  sale  was  con- 
sequently void.  Even  if  this  amount  to  an  admission  that 
there  had  been  not  only  a  conditional  sale,  but  an  absolute 
sale,  we  still  think  that  such  an  admission  does  not  bind  the 
plaintiff  in  the  present  suit.  In  Bamshet  v.  Pandharinath 
(c)  a  division  bench  of  this  Court  considered  "that  the 
Lower  Courts  were  in  error  in  holding  that  the  plaintiff  had 
forfeited  the  equity  of  redemption,  because  he  had  in 
another  suit,  in  which  the  subject  of  the  mortgage  was  not 

(6)    1  Bom.  H.  q.  Bep.  199. 
(t)    Special  Appeal  No.  223  of  18(50,  decided  on  the  18tli  Novembev 
1860. 
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^872.  at  issue,  made  an  admission  that  the  mortgaged  property 
Vallabh  had  been  sold  to  the  mortgagee,  their  decisions  being  based 
V.  solely  npon  this  admission,  and  not  on  any  proof  of 
•  there  having  been  any  Ixmafiie  sale  of  the  property  by  any 
special  agreement  between  the  parties.  The  admission  of 
the  plaintiff  was  merely  in  accordance  with  the  interpreta- 
tion given  to  the  law  of  mortgage  at  that  time  by  the  Courts 
in  this  Presidency,  viz.,  that  if  property  was  not  redeemed 
within  the  period  fixed  for  foreclosure,  the  mortgagee 
acquired  a  proprietary  title  to  it.^'  It  may  be  said  that 
ignorance  of  the  law  excuses  no  man,  and  that  the  plaintiff 
cannot  avoid  the  effect  of  his  admission  by  the  plea  of  mistake. 
But,  granting  this,  we  should  still  say  that  it  is  not  every 
admission  made  in  a  judicial  proceeding  which  is  binding  on 
a  party  in  a  subsequent  suit.  The  rule  of  law  on  this  point  is 
stated,  and  we  think  correctly,  by  the  Judges  of  the  Madras 
High  Court  in  Civa  Bau  Nanajiy,  Jevana  Bmi  etal  {d)\ — 
"Mere  statements  for  the  purposes  of  a  particular  judicial  pro- 
ceeding can  only  be  conclusive  evidence  in  another  proceed- 
ing, as  to  such  material  facts  embodied  therein  as  must  have 
been  found  affirmatively,  to  warrant  the  judgment  of  the  Court 
upon  the  issues  joined."  For  the  reasons  which  we  have 
already  stated,  with  reference  to  the  former  suit  between  the 
present  parties,  it  was  not  necessary  to  warrant  the  judg- 
ment of  the  Courts,  that  it  should  have  been  found  affirma- 
tively, that  the  alienation  to  the  defendant  operated  as  an 
.absolute  sale. 

We  confirm  the  decision  of  the  District  Judge  with  costs 
on  special  appellant. 

Dectea  confirrfied  wUh  costs, 
{d)    2  Mad.  H.  C.  llep.  81; 
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1872. 


FAppbllate  Civil  Jurisdiction.] 

^  -^  May  23. 

Special  Appeal  No.  608  of  1871. 

Shankarbha'i  Gula'bbha'i  and  ^/ju^f^Uu^f^^^in^ 

others (Defendants)  Appellants,  ^^^^^f^s^ 

Ka'ssibha'i  Vithalbha'i (Plaintiff)  Respondent.    y^^t»^^ 

Mortgage — Hedemption  after  fixed  time  has  expired-'Gafum  lahan  clause,   /jauf^^ 

Since  the  decision  of  the  cas^  of  Ramji  v.  Chinto,  it  has  been  the  prac-  tA/(,  ^ 

lice  of  the  High  Court  on  its  appellate  side  and  of  the  inferior  Courts  in  /  jfj  J  / 

the  Bombay  Presidency  to  treat  gdlum  lahan  mortgages  (mortgages  con-  /•^«*^'  ^* 
taining  a  proviso  that  if  not  redeemed  within  a  certain  fixed  time  they 
wiU  be  considered  as  converted  into  absolute  sales)  as  redeemable,  nat-^/iiy^  J.  /^>^^y<!^y:^.^ 

withstanding  that  such  fixed  time  has  expired — Such  practice  has ^  " 

beneficial  and  should  be  adhered  to. 

Rafi^  T,  Chinto  ^d  the  cases  decided  in  accordance  with  it  referred 
to  and  followed. 

rrmS  was  a  special  appeal  from  the  decision  of  M.  H.  Scottj 
Extra  Assistant  •  Judge  of  the  District  of  Ahmadabad^ 
in  appeal  Suit  No.  562  of  1869^  af&rming  the  decree  of  the 
Monsif  of  Nari&d. 

The  facts  sufficiently  appear  from  the  judgment  of  the 
Court. 

The  special  appeal  was  argued  before  Westeopp,  C. J.,  and 
Gibes  and  West,  J  J. 

Nanabhui  Saridds,  for  the  appellants. 

Ndgundas  Tulsidas,  for  the  respondents. 

Westropp>  C.J. : — This  is  a  suit  to  redeem  a  mortgage. 

Before  the  institution  of  this  suit  twelve  years  had  expired 
since  the  day  named  in  the  mortgage,  upon  which,  in  default 
of  payment,  it  was  to  become  converted  into  a  sale. 

The  defendants  put  forward  as  valid  a  deed  (exhibit  No.  7) 
whereby  the  mortgagor  was  represented  as  selling  the  equity 
of  redemption  to  the  mortgagee,  but  the  Judge  found  the 
deed  to  be  not  genuine.  By  that  finding  this  Court  is 
bound  on  special  appeal,  so  no  question  arises  upon  the  deed 
of  sale  (exhibit  No.  7). 
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^^  However,  it  was  contended  for  the  defendants,  the  mort- 

Shakkar-   gagees,  that  the  mortgage  itself  became  converted  into  a 

Gula'bbha'i  sale  on  default  of  the  mortgagor  to    repay   the   money 

KA'saiBHA'i  borrowed  upon  the  day  named  for  that  purpose  in  the  deed 

^!!L^.^     of  mortgage. 

BBAI.  "   ° 

The  recent  decision  (in  1871)  of  the  Privy  Council  in  an 
appeal  from  the  late  §adr  Adalat  of  Madras,  Patfabhirainier 
v.  Vencaiarow  Naicken  (a),  was  cited  for  the  mortgagees,  in 
which  it  was  held  (in  reversal  of  a  decree  of  the  §adr 
Adalat)  in  a  suit  instituted  in  1853  to  redeem  a  mortgage 
containing  a  clause  making  it  an  absolute  sale  in  default  of 
redemption  within  a  time  certain,  that  in  the  Presidency  of 
Madras,  effect  must  be  given  to  that  clause  and  that  the 
mortgagor  ought  not  to  be  permitted  to  redeem  after  the 
day  for  payment  has  passed.  That  appeal  was  pending  for 
an  inordinately  long  time  (ten  years)  and  was  eventually 
heard  ex  parte,  there  not  being  any  appearance  on  behalf  of 
the  respondents.  • 

The  High  Court  of  Madras  has,  in  several  reported  cases, 
permitted  redemption  of  such  mortgages  after  the  day 
named  for  payment  had  passed,  in  default  of  which  payment 
the  instrument  of  mortgage  had  stipulated  that  the  transac- 
tion should  cease  to  be  a  mortgage  and  should  become  an 
absolute  sale  :  Venkata  Bedd^  v.  Parvati  A7niiial  (h),  Vanneri 
V.  Pat<mattil  (c),  Nallana  v.  Palani  {d).  The  first  of  these 
cases  was  decided  in  1863— the  two  latter  cases  in  1865. 
None  of  the  three  are  mentioned  in  the  Report  of  the  Privy 
Council  case  as  having  been  cited  by  counsel,  or  referred  to 

by  their  Lordships. 

. 

the  question  here  resolved  itself  into  this,  whether,  as  a 
l*esult  of  the  Madras  case,  in  which  leave  was  given  by  the 
Privy  Council  to  appeal  in  1861,  and  which  was  not  decided 
tittil  l87l,  the  practice  established  in  Bombay  in  1864  by 
Samji  V.  Gliinto  (e)  ought  to  be  discontinued. 

We  have,  after  much  consideration,  arrived  at  the  conclu*> 

(a)    7  Beng.  L.  llep.  13(5.        (6)    1  Mad.  H.  C.  Rep.  4G0. 
(c)    2/61(2  382.        ((0    2/6tV{430.         (e)    1  Bom.  H.  C.  Rep.  190. 


BOMBAY  HIGH  COURT  EBP0BT8,  71 

sion  that  no  such  consequence  ought  to  follow  the  final  de-       1872. 
oision  of  the  Madras  case,  and  that  none  such  was  intended    Shankab. 
by  the  Privy  Council  Gula'bbha  i 

Their  Lordships^  after  stating  that  such  contracts  had  bIa'ssibha'i 
been  enforced  in  India^  said  ( f) : — ''  If  the  ancient  law  of  the  p^^.' 
country  has  been  modified  by  any  later  rule,  having  the 
force  of  law,  that  rule  must  be  founded  either  on  positive 
legislation  or  on  established  practice." — ^After  referring  to 
certain  Madras  and  Bengal  regulations  and  to  some  cases, 
they  continue :— ^^  Their  Lordships  have  been  unable  to  dis- 
cover that  there  has  been  any  course  of  decisions  in  the 
Court  of  Madras  which  can  be  set  against  the  authority  just 
cited.  The  utmost  that  can  be  gathered  from  this  record  is, 
that  some  uncertainty  concerning  the  operation  of  these 
contracts  may  have  crept  into  the  lower  Courts  of  Madras'' 
(p.  142) ;  and  lastly  they  say  : — "  Such  a  doctrine  the  (English 
equitable  doctrine  that  the  time  stipulated  in  the  mortgage 
deed  is  not  of  the  essence  of  the  contract)  was  unknown  to 
the  ancient  law  of  India;  and  if  it  could  have  been 
introduced  by  the  decisions  of  the  Courts  of  the  East  Indian 
Company,  their  Lordships  can  find  no  such  course  of 
decisions.  In  fact,  the  weight  of  authority  seems  to  be 
the  other  way.  It  must  tiot,  tJten,  be  supposed  tluit  in 
allowing  this  appeal^  their  Lordships  design  to  disturb  any 
rule  nf  property  esfabliahed  by  judicial  decisions,  so  as  to 
form  part  of  the  law  of  the  forum,  lolierever  such  may  prevail, 
or  to  affect  any  title  founded  thereon"  • 

Those  concluding  words  are  of  great  importance. 

Ramji  V.  Chinto  was  decided  by  Amould,  Acting  Chief 
Justice,  and.Newton  and  Janardhan,  J.  J.,  in  1864,  It  is  cor- 
rectly stated  in  the  judgment  that  the  Bombay  §adr  Adalat 
'^  as  a  rule  gave  a  strict  operation  to  instruments  of  this  na- 
ture" (t.  e.  mortgages  with  a  gahdn  lahdn  proviso),  *'  and  re- 
garded the  right  of  redemption  as  extinguished,  and  the  right 
of  property  absolutely  transferred,  the  moment  the  fixed  time 
of  payment  had  expired"  without  payment  having  been 
made. 

(/)    7Beng,L.  Rep.  140,141. 
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1872.  The  decision  of  the  Madras  $adr  Adalat  in  Pattabhiranuier 


Shankab-    v.  Vencataraw  Naicken,  in  favour  of  redemption  was  not  appa* 
GuLA'BBHA'i  rently  cited  in  Bdmji  v.  Ohinto,  but  Venkata  Beddi  v.  Parvati 
Ka'sbibhaI  -^'^^^^j  decided  in  1863  by  the  High  Court  of  Madras,  was 
ViTHAL-    cited  and  relied  upon  by  the  Court 

BHA'I.  ^  ^ 

I  The  recognition  of  the  right  to  redeem  was,  having  regard 
to  the  previous  decisions  of  the  §adr  Adalat,  perhaps  some- 
what a  strong  measure.  It  had,  however,  for  a  long  time 
previously,  been  considered  a  desirable  course  to  adopt,  and 
eminent  Judges  of  the  High  Court,  who  had  formerly  been 
Judges  of  the  ^adr  Adalat,  regretted  that  their  predecessors 
in  the  ^adr  Adalat  had,  for  the  most  part,  enforced  the 
condition  for  purchase  in  gahan  lalum  mortgages,  as  such  a 
course  had  been  found  to  promote  most  oppressive  and 
grasping  conduct  on  the  paib  of  money-lenders  in  the 
Mofussil.  In  the  island  of  Bombay  itself,  the  Courts 
(Mayor's  Court,  Eecorder's  Court,  Supreme  Court,  High 
Court,  Original  Jurisdiction),  althc^gh  in  matters  of 
contract  and  succession  bound  to  a^inister  to  Muham- 
madans  and  Hindus  their  respective  laws,  have  invariably 
refused  to  enforce  such  conditions,  and  have  acted  upon  the 
practice  of  English  Courts  of  Equity  in  allowing  redemption. 
Holding  the  views  which  I  have  mentioned,  and  encouraged 

.  by  the  example  of  the  High  Court  at  Madras,  all  of  the 
Judges  sitting  at  the  Appellate  Side,  including  some  former 
occupants  of  the  bench  of  the  @adr  Adalat,  were  desirous 
that*  the  course,  which  was  adopted  by  the  Judges  who  sat 
in  the  case  of  Bamji  v.  OhintOj  should  be  the  rule  of  future 
practice  in  the  Mofussil. 

That  rule  has,  ever  since  the  decision  in  Bamji  v.  Chinto, 

.  been  uniformly  and  steadily  acted  upon,  tempered,  however, 

3L!2.*)-li^f>Vv;  k*5^*r  /#  M  it  was  in  Bcmji  v.  Ohinto,  by  requiring  the  redeeming 

'  mortgagor,  when  the  mortgagee,  under  the  impression  that 

he  had  become  absolute  vendee,  had  laid  out  money  on  the 

I  mortgaged  premises  for  their  improvement,  to  recoup  the 

y    mortgage  to  the  extent  of  the  value  of  such  improvement, 

at  the  time  of  redemption :  Anaixdrdv  v.  B&vji  (g) ;  and  ex* 

(g)    2Bom.H.C.Ilep.214. 
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pcQses  counocted  with  the  Revenue  Survey  have  also  been       ^^^-' 

so  allowed :  Bdjmslid  v.  Bamji  (h).  Shankab- 

BUA  I 

Keddri  v.  Abndrdnt  (i),  from  W^i  in  tho  dstrict  of  SAtara,  G"«^^bbha'i 
in  which  Bdmji  v.CMnto  was  followed -in  186G,  is  an  example  Ka'bsibha'i 

YITUAL* 

of  the  oppression  exercised  by  money-lenders.     The  decision       bha'i, 

there  made  by  myself  andTucKEK,  J.,  however,  partly  rested />^  ^ 

on  the  ground  of  fraud.  •^/:  ^*"  -ZX^*^-^' 

In  The  Iwirs  of  Huscn  Beg  v.  Akubdi  (J)  decided  in  1865 
by  Couch  and  Warden,  JJ.,  which  was  from  the  Puna 
District,  Edmji  v.  Chinto  was  followed;  so  too  in. Muhammad 
V.  Ibrdhim  (k)  in  1866,  by  Tuckkr  and  Warden  J  J.,  which 
was  from  Ratnagiri  District;  also  in  1868  by  Couch,  C.J., 
and  Newton,  J.,  in  Mancharahd  y..Kamruni8d  (/).  They 
there  held  that  the  mortgagor  could  redeem  only  on  tho 
condition  of  repaying  to  tho  mortgagee  tho  expense  of  re-  . 
building  a  portion  of  the  premises  which  had  been  accidental- 
ly burnt  down,  although  that  expense  was  more  than 
double  the  price  for  which  the  premises  had  been  condi- 
tionally sold  to  the  mortgagee ;  [see  further  as  to  allowance 
for  repairs  Bdfjho  v.  AiUiji  (m)]. 

These  are  the  reported  cases  in  which  the  High  Court  of 
this  Presidency  has  decreed  redemption  of  gahdn  lahdn 
mortgages. 

■ 

w 

The  unreported  cases  are  much  more  numerous.  We  do 
not  profess  to  give  by  any  means  an  exhaustive  list,  but 
amongst  them  are  the  following  i —  • 

Special  Appeal  No.  717  of  1863  (8ad4shiv  Vithal  v. 
Dashrath  Saddshiv)  decided  by  Couch  and  Newton,  JJ.,  on 
the  5th  of  October  1864,  decreeing  redemption  on  payment, 
within  six  calendar  months,  of  principal,  interest,  and  costs, 
and  money  laid  out  by  tho  mortgagee  in  buildings  or  other 
pefmailent  improvements,  making  all  just  deductions  for 
depreciation  in  such  buildings  and  improvements  by  lapse 
of  time  or  other  causes,  and  in  default  of  payment  within 

(A)    /6irf220.  (0    3Bom.  11.  C.Rep.  A.  C.  J.  11. 

0*)    2  Bom.  H.  0.  Rep.  337.        (k)    3  Bom.  H.  C.  Rep.  A.C.J.  160. 

(0    6  Ihid  100.        (w)    im  116. 
10  HG 


> 
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1872.       that  time,  foreclosure,  or  sale  at  option  of  mortgagor.    The 

Shavkab-    mortgagee  to  be  paid  the  amoont  due  to  him  for  principal, 

Gula'bbha'i  interest,  costs,  buildings,  and  improvements  out  of  the  pro- 

Ka'ssibha'i  ^^®®^  ^^  ^^^^f  ^^^  ^^^  surplus,  if  any,  to  be  paid  to  the 
ViTHAL-     mortgagor  (plaintiff). 

BHAI. 

Special  Appeal  No.  182  of  1865  from  Ahmadabad  District 
(Hukdhlidi  V.  KhoddbJidi)  a  similar  ruling  was  made  by 
FoEBEs  and  Newton,  JJ. 

Special  Appeal  No.  762  of  1865  {Gopdlmv  v.  Bhimrao)  from 
Dharwar,  in  which  Tucker  and  Warden,  J  J.,  in  1866,  decreed 
against  a  mortgagee  in  possession  an  account  of  rents  and  pro- 
fits received,  and  on  the  other  side  an  account  of  principal  and 
interest,  and  on  payment  of  balance  by  mortgagor,  within  six 
calendar  months,  redemption,  and  in  default,  foreclosure. 

In  Special  Appeal  No.  893  of  1864  (Vindyak  v.  BhivA) 
from  the  Konkan,  Couch,  C.J.,  and  Tucker,  J.  in  1866, 
made  a  similar  decree. 

Special  Appeal  No.  764?  of  1865  (Bdyappd  v.  Krishtaji) 
from  Dharwar,  in.  which  Warden  and  Gibbs,  J  J.,  in  1866, 
decreed  redemption  on  payment  of  principal  and  interest, 
and  in  default,  foreclosure. 

Special  Appeal  No.  772  of  1865  {Appdji  v.  JRevu)  from 
P6na,  in  which  Sausse,  C.J.,  and  Newton,  J.,  in  1866,  decreed 
redemption  on  payment  of  principal  and  interest  within  six 
calendar  months,  and  in  default,  foreclosure. 

In  Special  Appeal  No.  125  of  1866  {Ndrdyanhhat  v.  U/n- 
Jcar),  Tucker  and  Warden,  J  J.,  in  1866  held  the  mortgagor 
entitled  to  redeem,  though  more  than  twelve  years  had  elapsed 
since  the  time  fixed  for  payment  of  the  mortgage  money. 

In  Special  Appeal  No.  651  of  1865  from  Puna,  redemption 
was  decreed,  and  compensation  to  the  mortgagee  for  im- 
provements was  directed  to  be  paid  by  the  mortgagor. 

Special  Appeal  No.  218  of  1866  {Krishndji  v.  Hanmant) 
where  Tucker  and  Gibbs,  JJ.,  in  1866  affirmed  the  decree  of 
the  District  Judge  of  S6rat  for  redemption  of  a  mortgage  of 
38  years^  standing. 
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In  Special  Appeal  No.  382  of  1866  {DuMpd  v.  Sangdpd) 1872^^ 

from  Dharwar,  Tucker  and  Gibbs  JJ.,  in  a£Snning  a  decree    Shankab- 

bha'i 
awarding  possession  of  the  mortgaged  premises  to  an  unpaid  gula'bbha'i 

mortgagee,  recognized  the  right  of  the  mortgagor  to  redeem  ka'ssibha'i 
on  payment  of  the  amount  duo  on  tho  mortgage.  Vithal* 

BHA  If 

Special  Appeal  No.  308  of  1867  {Mmdttjiy.  Manlci Muham* 
viad  Sdheb),  in  which  Warden  and  Gibbs,  JJ.,  affirmed  the 
decree  of  the  District  Judge  of  Surat,  which  affirmed  that  of 
the  Principal  Sadr  Amin  awarding  redemption  after  expira- 
tion of  the  period  fixed  for  repayment  of  the  mortgage 
money. 

Special  Appeal  No.  311  of  1867  {Uderdm  v.  Kaldpd)  from 
Ahmadnagar,  in  which  Couch,  C.J.,  and  Newton,  J.,  in 
affirming  a  decree  of  the  District  Judge  awarding  possession 
to  a  mortgagee,  did  so  expressly  subject  to  the  mortgagor's 
right  to  redeem,  although  the  mortgage  was  gahdn  lahdu. 

Special  Appeal  No.  75  of  1868  {Tdtid  v.  Rdmhisangir) 
from  Puna — a  strong  dise — Newton  and  Tucker,  JJ.decreed 
redemption. 

In  Special  Appeal  No.  166  of  1868  {Salchdrdm  v.  Mor  JoaUi) 
from  the  Konkan,  redemption  was  decreed  by  Warden  and 
Gibbs,  JJ.,  although  more  than  twelve  years  had  elapsed 
from  the  time  fixed  for  repayment  of  the  mortgage  money. 

In  Special  Appeal  No.  305  of  1869  from  Puna  (Runu 
V.  Bamdbdi),  Warden  and  Lloyd,  JJ.,  sanctioned  a  decree 
for  redemption  of  two  fields  out  of  three.  The  third  they 
held  to  have  been  surrendered  by  a  rdzindnid  to  the  Collector 
in  favour  of  the  mortgagee  by  the  mortgagor.  The  Senior 
Assistant  Judge  at  Puna  had  decreed  redemption  of  all 
three  fields. 

In  Special  Appeal  No.  285  of  1869  (lUinu  v.  Esdji)  Gibbs 
and  Melvill,  JJ.)  affirmed  a^  decree  of  the  Assistant  Judge  at 
Puna  which  affirmed  a  decree  by  the  Munsif  of  Juner  for 
redemption. 

Special  Appeal  No.  75  of  1869  {Bdvji  v.  Pradhdn  Jivan 
Thakar)  was  a  case  in  which  the  mortgagee  had  held  the  land 
for  more  than  twelve  years  t^ter  the  day  fixed  for  repayment 
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1872.       of  the  mortg^e  money^  and  had  built  a  house  npon  the  land. 


8HAXKAR-  The  Munsif  of  Kalian  dismissed  the  mortgagor's  plaint  for 
Gula'bbha'i  redemption.     The  Assistant  Judge  at  Tanna  reversed  that 

-.,*'•  ,_  decree,  and  made  a  decree  for  redemption,  but  on  the  condi- 
ViTHAL-  tion  of  the  mortgagor  paying  to  the  mortgagee  the  value  of 
the  house  as  well  as  the  debt.  The  High  Court  (Gibes  and 
Lloyd.  JJ.)  refused  to  allow  compensation  for  the  house, 
inasmuch  as  the  mortgagee  had  built  it  before  the  time 
fixed  for  repayment  of  the  mortgage  debt  had  arrived.  On 
that  point,  they  referred  to  2  Bom.  H.  C.  Eep.  225.  They 
decreed  redemption  on  payment  of  the  money  due,  and  di- 
rected the  mortgagee  to  remove  the  house  and  restore  the 
land  to  its  original  condition  at  the  date  of  the  mortgage. 

In  Special  Appeal  No.  223  of  1869  {Rdmsliet  v.  AiDidrdm) 
from  Tanna,  the  mortgagor  was,  by  Warden  and  Lloyd  JJ., 
(who  reversed  the  decrees  of  the  Lower  Courts,)  held  to  be 
entitled  to  redeem,  not  only  notwithstanding  an  admission 
which  he  had  made  before  the  institution  of  the  suit,  and 
that  considerably  more  than  twelve  years  had  passed  since 
the  day  named  in  the  galidn  Idlidn  clause  for  repayment,  but 
also  notwithstanding  that  the  mortgagee  had  sold  it  m  1855 
as  his  absolute  property,  and  that  it  had  been  twice  after- 
wards sold  in  1862  to  the  knowledge  of  the  mortgagor,  who 
took  no  steps  then  to  claim  it  as  his  property.  Certain 
issues  having  been  directed  by  Warden  and  Lloyd,  JJ.,  the 
case  came  up'  again  upon  a  special  appeal.  No.  498  of  1870, 
[a8*jBa//i^/io^  V.  Pandharindth  {n)  ]  to  the  High  Court  before 
GiBBS  and  West,  JJ.,  who  doubted*  but  could  not  interfere 
with  the  previous  decision  in  the  High  Court,  which  recog^ 
nized  the  mortgagor's  right  to  redeem  under  the  special  cir- 
cumstances  of  the  case.  They,  however,  refused  to  direct  any 
account  of  rents  and  profits  against  the  mortgagees.  They 
upheld  an  award  of  compensation  to  them  for  improvements ; 
but  ruled  that  no  interest  could  be  awarded  on  that  compen- 
sation, though  interest  might  be  given  on  money  expended  in 

(n)    8.  Bom.  H.  C.  Rep.  A.C.J.  230. 
•  Note.— See  however,  VaUahba  Bhuld  v.  MdmdSukhd^  S.  A.  No.  396 
of  1071. 
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repairs.     I  refrain  from  expressing  an  opinion  as  to  whether        1872. 

I  could  have  concurred  in  allowing  redemption  in  that  case.     Shankab- 

bha'i 
Sir  Charles  Sargent  and  Melvill,  JJ.,  affirmed,  in  Special  Gula'bbha'i 

Appeal  No.  456  of  1869  {Jlvanjl  v.  Hanincudu),  the  decrees  ka'ssibhai 

of  the  Lower  Courts   granting  redemption,  although  more     ^bh"^]"" 

than  twelve  years  had  elapsed  since  the  expiration  of  the  time 

allowed  by  the  (jaluhi  lalidn  clause  for  redemption,  and-  held 

that  clause  15,  and  not  clause  12,  of  Section  1  of  Act  XI Y.  of 

1859  was  applicable  to  the  case. 

In  Special  Appeal  No.  187  of  1870  {Savrajl  v.  Nanhujl) 
Gibbs  and  Kemball,  JJ.,  affirmed  a  decree  of  the  Joint  Judge 
of  Puna,  granting  redemption  after  expiration  of  the  times 
specified  for  repayment  in  the  (jahdn  laliun  clauses  in  certain 
mortgages. 

In  Special  Appeal  No.  37  of  1870,  Gibbs  and  Melvill,  JJ., 
affirmed  decrees  of  the  Munsif  of  Talegam  and  Assistant 
Judge  of  Puna,  granting  redemption,  notwithstanding  that 
the  time  specified  for  payment  had  elapsed. 

In  Special  Appeal  No.  497  of  1870  (Krishndji  v.  Anandrdv) 
from  Puna,  Gibbs  and  Melvill,  JJ.,  decreed  redemption  on 
payment,  within  six  calendar  months,  of  the  mortgage  money, 
and  Bs.  1,000  compensation  for  value  of  fruit  and  Buhnl 
trees  planted  by  the  mortgagee. 

In  the  year  1871  and  in  the  current  year  there  have  been 
several  decrees  made  in  the  High  Court  at  its  Appellate 
Side  for  redemption  of  mortgages  (like  those  in  the  •  cases 
already  enumerated)  by  way  of  conditional  sale  (galmn  lahdu). 

Enough  has  been  said  to  show  how  completely  the  prac- 
tice of  allowing  redemption  has  been  established  by  the 
High  Court  of  this  presidency  at  its  Appellate  Side  in  such 
cases. 

Numerous  as  are  the  decrees,  which  have  been  made  in  it 
for  redemption  of  gahdii  lalidn  mortgages  (and  there  has 
not  been  any  appeal  to  the  Privy  Council  from  any  of 
them),  they  are  as  nothing  compared  to  the  number  of  de- 
crees to  the  same  effect  which,  during  the  last  eight  years, 
have  been  made  in  pursuance  of  the  practice  of  this  Court 
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1872*        through  the  Coarts  of  the  District  Jadges,  Joint  Judges, 


suAxKAB*    Aj3sistant  Judges,  and  Subordinate  Judges,  in  all  some  ninety 


BHAI 


GuLA'BBHA'i  Courts  or  upwards  subordinate  to  this  Court,  and  with 
KA'samHAi  jurisdiction  to  hear  redemption  and  foreclosure  suits.  Such 
YiTHAL-  decrees  for  redemption  must  have  been  made  in  many  hun- 
dreds, probably  in  thousands,  and  it  would  create  general 
confusion  throughout  this  presidency,  were  we  now  to  revert 
from  the  rule  laid  down  in  1864  in  Bamji  v.  Cliinio  to  the 
practice  of  the  gladr  Adalat. 

We  believe  that  their  Lordships  of  the  Privy  Council,  wifh 
their  wonted  caution,  expressed  themselves  in  the  manner  in 
which  they  did,  in  the  passages  quoted  by  us  from  the  appeal 
from  Madras  in  the  commencement  of  this  judgment,  in 
order  to  prevent  any  such  consequences,  and  to  show  that  it 
was  not  their  desire,  by  their  decision,  to  disturb  any  such 
widely  established  practice  as  we  have  shown  to  exist  here. 

We  believe,  therefore,  that  we  shall  best  give  effect  to 
their  Lordships'  intentions  by  adhering,  as  we  purpose 
henceforward  to  do,  to  that  practiqp  which,  on  the  whole,  we 
have  no  doubt,  has  been  highly  beneficial  to  the  people  of 
this  presidency. 

We  observe  that  their  Lordships  made  no  reference  in 
their  judgment  to  this  presidency,  or  to  the  practice  which 
has  been  firmly  established  in  it  for  the  last  eight  years. 

For  these  reasons,  we  hold  the  appellants  to  have  failed  on 
the  first  point  made  in  their  memorandum  of  appeal.  The 
second  and  third  points  were  scarcely  mentioned  by  their 
pleader,  and  are,  in  our  opinion,  of  no  avail  to  the  appellants. 

No  objection  having  been  taken  to  the  details  of  the  de- 
cree of  the  Extrft  Assistant  Judge,  we  aflirm  it  with  costs. 
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Snecml  Appeal  No.  85  of  1871.   -Z^^-^/  f^^^^  •;  y   ^. 

Kkisiina'ji  alieis  Ba'ba'ji  Keshav Appellant. 

K-a'vji  Sada'shiv  and  another Respondents, 

Morlgage — Conditional  Sate — Redempiioti  by  mortgagor — lAtnitation — 

Act  XIV.  of  l^m,  Sec.  Id.  15. 
RedenptioD  b;  the  mort(;ag«r  of  mortgaged  prembea  held  b;  a  mort- 
gagee under  a  goAdn  lahdn  mortgage  is  not  barred  bj  the  mortgagee'i) 
poa8e«aion  of  the  premises  for  the  period  of  twelve  jcars  after  the  date  on 
which  according  to  the  terms  of  the  mortgage  deed,  the  mortgage  is  to 
be  converted  into  a  sale.  Such  a  case  is  governed  b;  the  provisiom  of 
Act  XIV.  of  186»  Sec.  1  cL  IC. 

rpUIS  was  a  roForcnce  to  tbo  full  bencli  hy  Mclrill  and  E!em- 
ball,  JJ.,  ot  tho  question  whether  redemption  is  barred 
bj  a  mortgi^ec'a  possession  for  the  period  of  twelve  years 
after  the  dato  on  which,  according  to  the  terms  of  the  mort- 
gage deed,  the  mortgage  is  to  be  converted  into  a  sale. 

It  is  nimecessary  for  tho  purpose  of  this  report  to  set  ont 
the  facta  of  the  case  out  of  which  the  abovo  question  arose. 

The  reference  was  argued  before  Wbbtropp,  C.J.,  Gibbs, 
LwYD,  and  Kembali,  J  J.  on  the  29th  of  January  1872. 

Shanfdnint  N&rAijan,  for  the  appellant* 

BahiravnAth  Mangcsli,  for  the  respondont. 

Cur.  adv.  vuU. 

Westeopp,  C.J. : — The    question  referred  to  us  for  de* 

Cision  by  Melvill  and  Kehball,  JJ.,  is  whether  redemption 

is  hatred  by  a  mortgagee's  possession  for  the  period  of  twelve 

ycafs  after  the  date  on  which,  according  to  tho  terms  of  the 

gage  is  converted  into  a  sale.     The 

that  tho    ruling  In  Special  Appeal 

ioncidin  the  note  to  tho  12th  clause 

ot  1859  in  West's  Acts)   Was  in 

Blade  On  the  17th  of  January  1870 

6  of  186d. 
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^^^^'  We  have  examined  the  record  in  Special  Appeal  No.  735 

Kbishna'ji  of  1864,  and  find  that,  although  one  of  the  points  made  on 

KlgfilT  A  V 

,,,  special  appeal  had  reference  to  the  time  within  which  re- 

Sada'shiv  ^®°^P^^o^  might  be  made,  yet  that  the  special  appellant,  who 
was  appellant  in  the  Court  of  the  District  Judge,  had  not  raised 
that  point  in  the  District  Court,  the  questions  there  being 
(1)  whether  the  full  consideration  of  the  alleged  mortgage 
had  been  paid ;  (2)  whether,  if  not,  that  would  vitiate  the 
sale ;  and  (3)  whether  the  Munsif  was  right  in  holing  two 
specified  thikdns  to  be  one  and  the  same  field.  The  decree 
of  the  District  Judge  upon  those  points  was  simply  aflSrmed 
by  the  High  Court,  and  there  is  nothing  to  show  that  it 
permitted  the  point  as  to  the  time  within  which  redemption 
might  be  had  to  be  argued.  We  cannot,  therefore,  consider 
that  case  as  an  authority  on  the  question  of  limitation. 

In  Special  Appeal  No.  893  of  1864  (VitidyaJc  Anant  Ben- 
dre  V.  Bhivd  bin  Amrutd)  more  than  twelve  years  and  less 
than  sixty  years  had  elapsed  from  the  date  named  on  which 
the  mortgage  was  to  become  a  sale  in  -the  event  of  non-pay- 
ment of  the  mortgage  money.  Mr.  Pinhey,  the  District  Judge 
affirmed  a  decree  of  the  Munsif,  dismissing  a  suit  by  the 
mortgagor  to  redeem.  The  High  Court  (Couch,  C.  J.,  and 
Tucker,  J.),  following  Bamji  v.  Ohinto  (a),  reversed  the  de- 
crees of  the  Courts  below,  remanded  the  suit,  ordered  an 
account  to  be  taken,  and  directed  that  the  usual  decree  for 
redemption  should  be  made  by  the  lower  Court. 

In*Special  Appeal  No.  125  of  1866  (Ndrdyanbliat  v.  Dlnkar 
Ganesh  Ok),  the  Agent  for  Sarddrs,  having  held  that  clause 
12  of  Section  1  of  Act  XIV.  of  1859  was  applicable  to  a  case 
similar  to  that  above  mentioned,  the  High  Court  (Tuckeb  and 
Wabdbn,  J  J.),  on  the  17  th  of  August  1866,  reversed  his  dec- 
ree, and  declared  that  the  proper  period  of  limitation  was  that 
prescribed  in  clause  15  of  Section  1  of  Act  XIV.  of  1859. 

Wabden  and  Gibbs,  JJ.,  in  Sakhdrdm  v.  Mor  Joehi  (Special 
Appeal  No.  166  of  1868)  from  the  Konkan,  decreed  redemp- 
tion, although  more  than  twelve  years  had  elapsed  from  the 
day  fixed  for  payment. 

(a)    1  Bom.  H.  C.  Kcp.  109. 
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Special  Appeal  No.  75  of  1869  {Bdvji  v.  Pradlidn)  men-         1872. 
tioned  in  the  judgment  given  to-day    in   Shankarhhdi  v.    KBiaHSAJi 
Kasanblidi,  is  another  case  to  the  same  effect.  ^. 

In  Special   Appeal  No.  456  of  1869   {Jivanji  BhiMji  v.  sada'sbit. 
Himraairdm  Harimm),  the  High  Court  (Sargent  and  Mel- 
viLL,  JJ.)  upheld  a  decree  of  Mr.   Ayerst,  Acting  Assistant 
Judge  at  Surat,  to  the  same  efiEect. 

A  still  stronger  case  than  any  of  the  foregoing  decisions 
is  that  in  Special  Appeal  No.  229  of  1869  by  Warden  and 
Lloyd,  JJ.,  who  reversed  a  decree  of  Mr.  Bosanquet,  who 
had  refused  to  permit  a  mortgagor  to  redeem  land  mortgaged 
in  184j4  for  five  years,  with  the  usual  clause  that  in  default 
of  payment  within  that  time,  the  mortgage  should  become 
a  sale.  Three  years  after  the  date  of  the  mortgage  the 
mortgagee  entered  into  possession,  and  in  1850  the  mort- 
gagor had,  in  another  suit  brought  by  one  Atm&rim,  in 
which  the  mortgagor  was  defendant,  stated  that  he  had  sold 
the  land  in  question  here  to  the  mortgagee.  The  mortgagor 
brought  his  suit  for  redemption  in  1867.  The  High  Court, 
being  of  opinion  that  what  the  mortgagor  had  said  in  1850 
was  said  with  reference  to  the  law  as  then  viewed  by  the 
Sadr  Adalat,  and  was  not  any  admission  of  an  actual  bond 
fide  sale,  held  the  mortgagor  entitled  to  redeem.*  As  to  the 
legal  effect  of  what  the  plaintiff  there  had  said  in  1850,  it  is 
unnecessary  that,  in  the  present  case,  we  should  give  any 
opinion. 

The  question  put  to  this  Full  Bench,  on  the  examina'tion 
of  the  records  6f  the  Court  which  we  have  made,  seems 
to  be  already  closed  by  authority.  It  has,  however,  been 
contended  on  behalf  of  the  defendant,  the  mortgagee,  that 
the  last  four  cases  are  corollaries  to  the  case  of  Rdmji  v. 
Chinto  (h)  which  has  itself  been  seriously  questioned  on  the 
authority  of  a  recent  decision  of  the  Privy  Council  in  an  ap- 
peal from  Madras,  and  that  if  Eawji  v.  Chinto  fall,  they  must 
fall  with  it.     No  doubt  that  would  be  so ;  but,  on  reconsi- 

(h)    1  Bom.  H.  C.  Rep.  199. 
•  aVofe.—See  Valvhh  BhtiU  v.  M&mA  Lukha  (Special  Appeal  No.  S9C 
of  1871. 

11  HC 
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ifty2>  deration  of  Ramji  v.  Ohinto  in  Special  Appeal  No.  608  of  1870 
Krishna'ji  {Shankarbhdi  v.  Kasanbhdi)  by  Full  Coort,  it  has  been  do- 

r.  terminod,   for  the   reason  given  in    a  judgment  delivered 

Sada'shiv  ^'^^Ji  *^*^  ^^®  doctrine  in  Bdmji  v.  Chmto  must  be  upheld 
in  this  presidency. 

The  principle  on  which  Rdmji  v.  Chinto  was  decided  being 
ojice  a  mortgage  always  a  mortgage  (c),  namely,  that  the 
gahdn  lahdn  clause  or  stipulation  for  sale,  conditional  on 
default  of  payment  within  a  fixed  time,  shall  not  be  permitted 
to  operate  as  a  sale,  but  that  the  property,  which  has  been 
pledged  in  security  for  the  debt,  shall  still  continue  to  be 
redeemable,  it  is  impossible  for  the  Court  to  hold  that  the 
instrument  is  not  a  mortgage.  If  it  be  a  mortgage,  it  comes 
within  Clause  15  of  Section  1  of  Act  XIV.  of  1859  (which 
specially  prescribes  the  time  within  which  mortgages  shall 
be  redeemable)  and  is  taken  out  of  the  general  clause  (12) 
as  to  the  period  of  limitation  within  which  suits  relating  to 
immoveable  property  may  bo  brought..  Until  the  arrival  of 
the  period  fixed  for  payment,  the  mortgagor,  without  the 
consent  of  the  mortgagee,  cannot,  in  the  absence  of  circum- 
stances or  language  indicating  a  contrary  intention,  redeem 
the  mortgaged  premises :     Sakhdrdm  v.  Vithu  (d). 

The  period,  within  which  that  right  to  redeem  (in  Eng- 
land styled  the  equity  of  redemption)  may  be  exercised,  is, 
by  clause  15  of  Section  1  of  Act  XIV.  of  1859ji  fixed,  in  the 
case  of  moveable  property,  at  thirty  years,  and  in  that  of 
immoveable  property,  at  sixty  years,  from  the  time  of  the 
deposit,  pawn,  or  mortgage,  or  if,  in  the  meantime,  an  acknow- 
ledgment of  the  title  of  the  depositor,  pawner,  or  mortgagor, 
or  of  his  right  of  redemption,  shall  have  been  given  in 
writing  signed  by  the  depository,  pawnee,  or  mortgagee^  or 
some  person  claiming  under  him,  from  the  date  of  such 
*     acknowledgment  in  writing. 

That  being  thus  specially  fixed  by  express  provision  of 
the  Legislature,  the  Courts  would  legislate  to  the  contrary, 
were  they  to  fix  twelve  years  from  the  time  at  which  the 
right  to  redeem  commenced,  namely,  the  day  fixed  by  the 

(c)    Newwunt  r,  Banham,  L  Vexnon  7.       (d)  2  Bom.  H.  0.  Bep«  225. 


fiOUBAT  HIGH  COURT  REPORTS.  83 

mortgage  for  payment^  as  the  period  of  limitation  for  suits  to        ^Q^^« 

redeem  under  such  circumstances  as  those  mentioned  in  the  Krishna'ji 

Keshav 

question  put  to  us.  v, 

Ra'vji 

On  principle  then^  as  well  as  upon  authority)  we  hold  our-  Sada'shiv. 
selves  bound  to  answer  the  question  referred  to  this  full 
bench^  "whether  redemption  is  barrred  by  a  mortgagee's 
possession  for  the  period  of  twelve  years  after  the  date  on 
which,  according  to  the  terms  of  the  mortgage  deed^  the 
mortgage  is  to  be  converted  into  a  sale,"  in  the  negative. 

We  remit  this  cause  (with  the  above  answer)  to  the  Second 
Division  Bench  .for  disposal.  tf  y  ^ 

Note. — On  the  same  day  a  similar  answer  was  given  to  the  same  quea-    ^  ^« 

tion  in  Special  Appeal  Nos.  86  of  1871  and  107  of  1871  referred  to  a  full 
bench. 
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■ 

Special  Appeal  No.  458  of  1860.  May  23 

Na'ea'yan  and  others Appellants. 

Satva'ji  and  others  Respondents* 

Hindu  law — Mortgage — Interest  exceeding  principal — ^Damdupat — Reg. 

V.  of  1827  section  12. 

According  to  the  Hindu  law  of  ddmdupat  interest  exceeding  the  prin* 
cipal  sum  lent  cannot  be  recovered  at  any  one  time. 

Cases  bearing  upon  the  subject  of  ddmdupat,  and  how  far  and  ^rhen 
that  law  is  applicable  to  loans  upon  mortgage  reviewed  and  considered. 

fTHIS  was  a  Special  Appeal  from  the  judgment  of  the  Joint 
Jadge  at  Puna. 

The  facts  suflSciently  appear  from   the  judgment  of  the 
Court. 

The  Special  Appeal  was  argued  before  Westropp,  C.J.  and 
West,  J. 

Ganpatrdv  BhdskaVj  for  the  appellants, 

Shdntdrdm  Ndrdyan,  for  the  respondents. 

Our.  adi\  vult 
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i»7:i.  Westropp  C.J. : — ^This   is  a  suit   for  redemption  of  two 

Na'ra'yak   fields  mortgaged  by  the  plaintiff's  father  to  the  deceased 
Satva'ji.    defendant . 

The  first  mortgage  was  dated  7th  July  1834.  It  was  for 
Rs.  401  Chandvad  currency.  The  important  part?  of  it 
shall  be  hereafter  stated. 

The  second  mortgage  (exhibit  Xo.  7)  was  dated  21  si 
November  1834,  and  was  for  Bs.  425  of  the  same  currency 
repayable  in  one  year  from  date.  The  interest  reserved 
was  Rs.  2  per  cent,  per  mensem.  This  mortgage  was,  by 
way  of  further  charge,  of  the  same  land  and  refers  to  the  pre- 
vious mortgage.  The  mortgagors  also  personally  undertook 
to  pay  the  principal  and  interest. 

The  third  bond  (exhibit  No.  8)  was  dated  12th  May  1837, 
and  was  for  Rs.  240  repayable  within  two  years  with  interest 
at  2  per  cent,  per  mensem.  It  was  by  way  of  furtlior  cliarge 
on  the  land,  and  contained  a  promise  •  on  the  part  of  the 
mortgagors  to  be  personally  responsible  for  the  money. 

The  Principal  Sadr  Amiu  had,  as  regards  interest,  applied 
the  rule  that  the  interest  could  not  be  allowed  to  exceed  the 
principal.  He  found  in  favour  of  the  genuineness  of  only 
two  of  the  mortgages. 

On  appeal,  the  Joint  Judge  held  that  that  rule  did  not 
apply  to  mortgages.  He  found  all  three  mortgages  to  be 
genttine,  and  decreed  redemption  on  payment,  within  six  ca- 
lendar months,  of  Rs.  7,458-1-3  on  account  of  principal  and 
interest  on  account  of  these  mortgages,  and,  in  default, 
foreclosure. 

On  special  appeal  to  this  Coui't  by  tlie  plaintiffs,  the  argu- 
ment was  limited  to  the  principle  on  wliich  interest  should 
bo  calculated.  The  currency,  it  was  admitted,  should  be 
CMndvad. 

By  Hindu  law  the  amount  of  interest  recoverable  ai  any 
one  time  cannot  exceed  the  principal :  Mann,  Ch.  VIII. 
pi.  151 ;  Mayukha,  ch.  V.  Section  1,  pi.  7 ;  Steele,  78,263 
fist  Edn.) ;  1  Dig.  52,  pi  XLI.,  XLIII. :  Reg.  V.  of  1827 
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Section  XII.     This  is  called  the  rule  of  ddmdxvpaL    It  is        1872. 


still  in  force:  Dhondu  v.  Ndrdyan  (a),  notwithstanding  Act  Nara'yan 
XXVIII.  of  1855,  which,  it  has  been  decided,  has  not  satva'ji. 
abrogated  the  Hindu  law  in  that  respect :  KhusJidlchand  v. 
Ibrdhim  (6),  Bdmkrislinahhdi  v.  Vithobd  (c)  and  see  per 
Peacock,  C.J.,  in  Ravilal  Mookerjce  v.  Haran  Chandra  Dhar 
(d).  Mr.  Justice  Phear  has  expressed  some  doubts  as  to 
the  dicta  of  Peacock,  C.J.,  in  the  last  mentioned  case  (14 
Calc.  W.  Rep.  308)  and  see  Annaji  v.  Ragubal  {p).  In  this 
Presidency,  however,  the  question  must  be  considered  as 
settled  by  the  Bombay  cases  already  cited  and  by  Hulcnid 
V.  Memon  Ayab  (/)  and  Pdndurang  Ganesh  v.  Krishnardv 
Aslant  (Special  Appeal  No.  663  of  1864).  In  the  latter  case 
Couch  and  Warden  J  J.,  on  the  25th  of  Januaiy  1865, 
affirmed  the  decree  of  Mr.  Gonne,  Acting  Judge  of  Puna, 
who,  by  applying  the  rule  of  ddmdupat,  reduced  a  claim 
founded  on  two  mortgages  executed  in  1844,  and  by  which 
it  was  expressly  agreed  that  the  rule  of  ddmdMpat  should  not 
apply,  from  Rs.  25,000  to  Rs.  5,848-5-6.  Mr.  Gonne,  in  an 
able  judgment,  holding  that  it  was  not  competent  for 
Hindus,  in  dealing  with  each  other  in  such  a  case  as  that 
before  him,  to  exclude-by  compact  the  operation  of  that  rule, 
and  stating  it  to  be  his  opinion  that  the  cases  alluded  to  in 
Section  XII.  of  Reg.  V.  of  1827,  as  those  to  which  the  rule 
of  ddmdupat  would  be  inapplicable,  must  be  cases  of  running 
account,  and  not  mere  debts  on  mortgage  bonds,  such  as 
those  before  him. 

Special  Appeal  No.  825  of  1864  was  decided  by  Forbes 
and  Warden  JJ.  on  the  same  principles* 

Special  Appeal  No.  638  of  1866,  in  which  CoucH,  C.J., 
and  Newton  and  Warden  JJ.,  affirmed  a  decree  of  the 
Judge  at  Sdtara,  was  one  of  a  running  account.  The 
mortgagee  having  been  in  possession  on  the  ordinary  t^rms 
of  accountability  for  such  rents  and  profits  as  he  received  or 
might  with  due  diligence  receive,  the  Judge  held  thjat  in- 

(a)    1  Bom.  H.  C.  Rep.  47.        (h)    3  Bom.  H.  C.  Rep.  A.  C.  J.  23. 

(c)    Ibid  25.         (d)    3  Beng.  L.  Rep.  A.  J.  130. 
e)    6  Mad.  H.  0,  Rep.  400.        (/)    7  Bom,  H.  C.  R«p,  A.  C.  J.  1?. 
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1872.       terest  did  not  cease  to  run  on  the  principal  moneys  under 
Na'ra'taw  Section  XII.  of  Eeg.  V.  of  182?. 

Satva'ji.  Nathuhhdi  v.  Mulchand  (gf),  decided  in  1868  by  Couch,  C.J., 
and  Newton  J.,  overruled  the  too  broad  proposition  laid  down 
in  Ndrdyan  v.  Ocmgdrdm  (Special  Appeal  No.  384  of  1868), 
reported  in  the  same  Volume  (p.  A.C.  J.  156)  that  the  rule  of 
ddmdupat  was  not  applicable  to  mortgages,  and  showed  that 
it  would  be  applicable,  if  there  were  only  an  account  to  be 
taken  of  principal  and  interest  due  on  the  mortgage,  and  no 
account  of  rents  and  profits  on  the  other  side.  There  was, 
however,  in  Ndrdyan  v.  Oangdrdm  a  running  account  in  r^ 
spect  of  rent  and  profits. 

In  the  present  case  by  the  mortgage  bond  of  the  7th  July 
1834  for  Rs.  401  (exhibit  No.  12),  the  produce  of  the  land  is 
definitively  fixed  at  Rs.  35  per  annum  with  which  the  mort- 
gagee was  to  bo  chargeable.  That  is  deducted  from  the 
annual  amount  of  interest  at  Rs.  If  per  mensem  the 
stipulated  rate,  and  the  balance  Rs.  49^is  stated  to  be  the  sum 
to  be  annually  paid  in  cash,  andfor  which  the  mortgagors  were, 
by  the  terms  of  the  mortgage  bond,  to  be  personally  liable. 
The  legal  result  then  of  that  arrangement  is  this,  that  the 
mortgagees  were  to  hold  the  land  without  liability  to  account 
for  rents  and  profits,  and  that,  in  consideration  for  that, 
they  (the  mortgagors)  instead  of  being  liable  to  pay  Rs.  If 
per  mensem  interest  on  Rs.  401,  were  to  pay  Rs.  49  per 
annum  in  full  of  interest  on  that  principal.  Therefore,  even 
admitting  the  mortgagees,  as  they  were,  to  have  been  in 
possession,  there  could  not,  in  respect  of  that  mortgage  bond 
(exhibit  No.  12),  have  been  any  account  of  rent  and  profits 
t-aken*  * 

Here  the  case  of  Vithal  v.  Ddtid  {h)  is  applicable*  Coucfi, 
C*  J.,  says  (p.  94)  t  "  But  where  the  profits  are  by  agreement 
to  be  received  in  lieu  of  a  portion  of  the  interest,  no  account 
can  be  taken  of  the  profits,  and  the  remaining  portion  of 
the  interest  must  only  be  allowed  for  six  years.  The 
exhibit  No.  6  provided  that  for  a  part  of  the  debt  no  interest 

(g)    6  Bom.  fi.  C.  Hep.  A.  C.  J.  06. 
(h)    6  Bom.  H.  0.  B^p,  A.  0.  J.  90. 
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should  be  charged,  bat  that  the  profits  should  be  enjoyed  in  1^72. 
lieu  of  interest.  Where  the  Court  does  not  order  an  aocount  Na'sa'tak 
to  be  taken  of  the  interest  on  the  one  side  and  of  the  rents  SjltvVji. 
and  profits  on  the  other,  we  have  held  that  in  cases  to  which 
Eeg.  V.  of  1827  (Sees.  1 1  and  12)  applies,  that  is,  cases  where 
the  contracts  were  made  before  Act  XXVIII.  of  1855  came 
into  operation,  the  arrears  of  interest  must  be  limited  to  six 
years.  The  effect  is  that  where  an  account  is  not  ordered, 
the  parties  are  put  into  the  same  position  as  if  the  suit  was 
simply  one  to  recover  the  principal  money  and  interest." 
This  is  such  a  case,  the  mortgage  bond  (exhibit  No.  12) 
having  been  executed  in  1834.  Inasmuch  as  the  interest 
upon  that  bond,  taken  as  fixed  in  it,  at  Rs.  49  per  annum, 
would,  for  six  years,  amount  to  Rs.  294  (the  special  charac- 
ter of  the  arrangement  had  the  effect  of  excluding  compound 
interest),  and  accordingly  be  less  than  the  principal,  that 
amount  of  interest  may  be  allowed  to  t*he  mortgagees.  Had 
the  interest,  so  calculated,  exceeded  the  principal,  such 
excess  could  not  be  allowed,  as  the  effect  of  the  concluding 
portion  of  Section  XII.  of  Reg.  V.  of  1827  would  be  to  render 
the  rule  of  ddmdupat  applicable.  It  has  been  contended  for 
the  mortgagees  that  it  would  be  very  hard  to  apply  the  six 
years'  rule  in  a  case  like  the  present,  where  the  mortgage 
was  for  ten  years,  and  the  mortgagees  could  not  file  their 
plaint  to  foreclose  until  that  time  elapsed.  There  was  not, 
however,  anything  to  prevent  them  from  suing  the  mort- 
gagors  personally  for  the  interest  which  they  had  undertaken 
personally  to  pay ;  and,  further,  not  only  ten  years,  but  thirty- 
eight  years  have  elapsed  since  the  date  of  the  mortgage,  and 
now  at  least  the  six  years'  rule  would  be  applicable.  The 
mortgagees,  if  such  were  their  pleasure,  might  have  taken 
proceedings  to  foreclose  28  years  ago.  It  may  here  be  ob- 
served that  this  is  not  a  mortgage  by  way  of  conditional  sale, 
although  there  is  a  sort  of  promise  in  it  to  convey  to  the 
mortg^ees  in  default  of  due  payment. 

The  rate  of  interest  reserved  by  the  Exhibits  Nos.  7  and 
8  (2  per  cent,  per  mensem)  is  so  high  that  six  years'  arrears 
of  interest  would  in  each  case  exceed  the  principal.    The 


88  BOMBAY    HIGH   COUBT   BEFOBTS. 

1872.       rule  of  dd'tndupat  must^  therefore^  be  applied  to  those  in< 


Na'ba'tan  stmments. 

V. 

Saiva'ji.        The  account,  therefore,  will  stand  thus  : — 

Principal.  Interest. 

First  mortgage.        Rs.     401  +       294  =      695 

Second    do.               „      425  +       425  =      850 

Third       do.               „      240  +       240  =      480 

Assessment  (undisputed)     CO  60 


Rs.    2,085 

The  decree  of  the  Joint  Judge,  therefore,  must  be  varied 
by  directing  that  on  payment  to  the  defendants  of  Bs.  2,085 
for  principal  and  interest  in  Chundvad  currency  within  six 
calender  months  from  the  1st  day  of  June,  1872,  and  the  cost 
of  the  suit  and  Regular  Appeal,  the  plaintiffs  shall  be  at 
liberty  to  redeem  the  two  fields  Nos.  131  and  136  in  the 
plaint  mentioned  :  and,  in  default  of  payment  of  such  prin- 
cipal, interest  and  costs  within  the  said  period  of  six  calendar 
months,  that  the  plaintifEs  be  for  ever  foreclosed  from  any 
right  to  redeem  the  said  fields. 

The  defendants  must  pay  to,  the  plaintifEs  their  costs  of 
this  appeal,  the  amount  thereof  to  be  allowed  by  way  of  set 
off,  so  far  as  it  will  go,  against  the  principal,  interest  and 
costs  above  directed  to  be  paid  to  the  defendants.  On  such 
redemption,  as  aforesaid,  the  possession  of  the  said  fields  to 
be  made  over  to  the  plaintiffs. 


1872. 

Mayl. 

^ 
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[Appellate  Civil  Jurisdiction.] 

Special  Apjocal  No,  514  of  1869. 

Na'na'bha'i  Valladhda's Appellant.  \fi^ 

Na'tha'bha'i  Haribha'i Respondent     y6o/. y6*  ^  ^  ^ 

special  Appeal — Discovery  of  new  fiiatter — Review — tiew  matter  showing 
iffafU  of  jurisdiction — Practice — Withdrawal  of  Special  Appeal — Review      N    /»c»     c» 

by  lower  Co^irt. 


i 


As  a  goneral  rule  the  diacoyery  of  new  eTidence  is  not  a  ground  for  the  ,  ^  ^  ^  ^ 


admission  of  a  review  of  a  judgment  passed  in  special  appeal. 

Whether  this  is  so  when  such  new  evidence  might  affect  the  jurisdic- 
tion of  the  Court  which  tried  the  case — Qpere. 

When  new  evidence  is  discovered,  the  proper  course  for  the  appellant  to 
adopt  is  to  ask  leave  to  withdraw  his  special  appeal,  and  to  apply  to  the 
lower  Court  for  a  review  of  its  judgment. 

AN  the  18th  day  of  April  1871,  Melvill  J.,  (being  ro- 
^  quested  to  admit  a  review  of  judgment  passed  in  the 
above  special  appeal,  on  the  ground  that  new  evidence  had 
been  discovered  since  the  special  appeal  had  been  decided,) 
referred  the  question  involved  in  the  application  to  a  Full 
Bench,  with  the  following  remarks : — 

It  lias  been  the  practice  in  this  Court  to  admit  reviews  of 
judgment  passed  in. special  appeal  on  the  ground  of  the  dis- 
covery of  new  evidence.  Following  the  practice,  I  have 
myself  admitted  some  reviews,  though  not  without  consider- 
able doubts.  These  doubts  have  been  increased  by  recent 
decisions  of  the  Calcutta  and  Madras  Courts  (a),  and  I, 
therefore,  think  it  advisable  to  refer,  for  a  decision  by  the 
Full  Bench,  the  question  whether  the  discovery  of  new 
matter  or  evidence  is  a  ground  for  the  admission  of  a  review 
of  a  judgment  passed  in  special  appeal. 

The  reference  was  argued  before  Westropp,  C.J.,  and 
Melvill  and  Ksmball,  JJ. 

ChunlhU  MAnUMl,  for  the  appellant. 
T)hirajW  MafhurdiM^,  for  the  respondent. 

Cur.  adc.  mdi, 

(a)    4  Benrr.  L.  Rep.  A.  J.  213 ;  ij  Mad.  H,  C.  Rep.  464, 
12  n  c 


/• 


DAS 
r. 
Ka'tha' 
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1872.  Webtbopp,  C.J. : — ^The    Court,    when  sitting   in  special 

Na'na'bha'i  appeal^  has  not  ordinarily  any  power  to  determine  questions 

Vat  t  abs« 

of  fact.  Were  the  Court,  on  review  of  its  decree  made  in 
special  appeal,  to  set  aside  that  decree  on  the  discovery  of 
BHA'i  new  evidence,  it  could  not  make  use  of  that  new  evidence 
for  the  purpose  of  altering  any  of  the  findings  on  questions 
of  fact  by  the  District  Court.  Nor  would  the  discovery  of 
new  evidence  subsequently  to  the  making  of  the  decree  of 
the  District  Court  be  any  ground  of  special  appeal,  although 
it  might  be  good  ground  for  an  application  to  the  District 
Court  for  'a  review  of  its  decree,  provided  no  special  appeal 
shall  have  been  admitted  by  the  High  Court, 

In  the  reasons  assigned  by  the  High  Court  of  Madras,  in 
Jackammal  v.  Palneappa  Chetiy  {h),  for  its  decision  that 
there  is  not  any  power  in  the  High  Court  to  admit  a  review 
of  judgment  on  the  ground  of  the  discovery  of  fresh  evi- 
dence, we  concur.  Similar  decisions  have  been  made  in 
Calcutta :  Panchanan  Mobheijce  v.  Radha  Nath  Mookerjpe  (r) 
Bhyrob  Nath  Tone  v.  Kalhj  ChnnJcr'Chowdhry  {(I),   . 

Where  the  new  evidence,  on  which  the  review  is  sought, 
is  evidence  of  facts  which  might  affect  the  jurisdiction  of  the 
Court  in  special  appeal,  such  a  case  would  be  peculiar,  and 
possibly  might  constitute  an  exception  to  the  general  rule 
which  we  have  now  laid  down.  Whether  the  Court  ought, 
in  such  a  case,  to  review  its  decision  made  in  a  special  appeal, 
is  a  question  on  which  we  refrain  at  present  from  expressing 
an  opinion. 

Pleaders  should  be  careful  to  advise  their  clients  not  to 
prefer  special  appeals  where  the  proper  remedy  is  an  appli-* 
cation  to  the  District  Court  for  a  review  of  judgment. 

In  Pdndurang  Saddshiv  v.  Moro  Vdsudev  (e)  it  appears 
to  have  been  said  that  where  an  appellant  discovers  fresh 
evidence  after  a  special  appeal  has  been  admitted,  the  pro- 
per course  for  him  to  pursue  is  to  ask  to  have  the  special 
appeal  dismissed    and  to  apply  to  the  lower  Court  for  a 

(6)    6  Mad.  H.  C.  Rep.  404.  (0    4  Beng.  L.  R.  213  A.  C.  J. 

(d)  16  Calc.  W.  Hep.  Civ.  R.  112.        (e)  6  Bom,  11.  C,  Rep.  A.C.J.  68. 
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review.     But  since  that  case  was  decided,  this  Court  has        ^^72. 


adopted,  in    several  instances,  what  seems  to  be   a  better  NanI'bha'i 
and    more    logiail    course,    namely,    to   permit   a    special         da's 
appellant  to  withdraw  his  special  appeal,  and  thus  to  trcat  it     na'tha'- 

as  having  never  been  admitted,  in  order  to  allow  him  to   ,,  ^^^'^  , 

°  .  ...  Habibhai. 

apply  to  the  District  Court  to  review  its  judgment,  in  cases  , 

where  that  was  the  only  means,  available  for  the  appellant,^;£^  ^  c^'*'j. 

of  obtaining  a  revision  of  the  District  Coui't's  findings  upon 

the  facts,  and  where,  otherwise,  injustice  would  bo  done. 

Lately,  in  the  case  of  Bidlabh  Shivldl  v.  Hape  (/)  (Special 

Appeal  No.  612  of  1870),  decided,  November,  9th   1871, 

wliere  we  considered  the  decree  of  the  District  Coni't  to  be 

erroneous  in  law,  but  the  sum  claimed  in  the  suit  being 

under  Bs.  500,  and,  therefore,  by  Section  27  of  Act  XXIII. 

of   1861,  not  the  proper  subject  of  a  special  appeal,   the 

plaintiff  was  permitted  to  ^nthdraw  his  appeal,  which  then 

was  to  be  regai'ded  as  having  never  been  admitted,  and  ho 

was   left   free   to  apply   under    Section   37G   of  the   Civil 

Procedure  Code  to  the  District  Judge  for  a  review  of  his 

decree.     On  granting  the  permission  to  ^nthdraw  the  special 

appeal,  the  Court  might  direct  that  the  order,  by  which  the 

special  appeal  had  been  admitted,  should  be  cancelled. 

We  think  that  the  question  submitted  to  ns,  whether  the 
High  Court  has  power  to  grant  a  review  of  its  decree  on  the 
ground  of  a  discovery  of  fresh  evidence,  ought  to  be 
answered  in  the  negative.  We  reserve  our  opinion,  however, 
as  to  the  existence  of  such  a  power  where  the  new  evidence 
might  affect  the  jurisdiction  of  the  Court. 

(/)    8Bom.  H.  C.  Rep.  A.  C.  J.  213.. 


y 
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J^^r-  r Appellate  Civil  J  urisdictiox.  I 

May  *Zo,  L 

7  Special  Appeal  No.  42  of  1870. 

Ka'lu  bin  Visa'ji  ' Appellant. 

Da'modhar  Govind    Respondent, 

Execution — Sale  in  Rvecution  of  decree — Propertif  wrongfidly  sold^Rc- 

fimd  of 'purchoM  money  hij  execution  creator — Execuiian  creditor  liable 

in  damages  to  true  owner  for  wrongful  «irfc— CVr.  Pro.  Code. 

Sees.  256—258. 

Notwithstanding  the  dicta  in  the  case  of  the  Jiank  of  Hindustan  t, 
Premckand  Rdichand  (a),  it  must  now  be  considered  as  settled  law  tJiat 
a  purchaser  at  a  Court's  sale  (except  in  cases  in  which  such  sale  ia  set 
aside  for  irregularity  under  Section  267  of  the  Code  of  Civil  Procedure) 
is  not  entitled  to  a  refund  of  his  purchase  money  from  the  execution 
creditor  in  cases  in  which  it  turns  out  that  the  judgment  debtor  had  no 
right,  title  or  interest  in  the  property  sold  as  his. 

Cases  which  decide  that  a  person  whose  property  has  been  wrongfully 
seized  by  the  Court,  or  wrongfully  seized  and  sold  at  a  Court's  sale,  a^ 
that  of  the  judgment  debtor,  is  entitled  to  recover  damages  from  the 
execution  creditor,  at  whose  instigation  the  property  has  been  so  seized 
or  so  seized  and  sold,  reviewed. 

rpHIS  was  a  special  appeal  from  the  decision  of  B.  F.  Mac- 
tier.  District  Judge  of  Sitara,  in  Appeal  No.  260  of  1865, 
afiirming  the  decree  of  Krishnarav  Vitlial  Vinchurkar,  First 
Class  Subordinate  Judge  in  that  district. 

Kalu  bin  Vis&ji,  who  had  obtained  a  decree  against  one 
Ganesh  Gop&I,  attached  and  sold  in  execution  of  his  decree 
five  out  of  seven  Mans  (compai'tments)  of  a  house,  as  the 
property  of  his  judgment  debtor.  Hirachand  purchased  the 
five  khatis  at  the  Court's  sale,  and  the  same  were  by  the  Court 
given  into  his  possession.  D&modhar  Govind  then  brought 
a  suit  against  Kalu  and  Hirdchand  to  recover  possession  of 
2^  of  these  5  TchaiiSy  so  purchased  by  Hirdchand,  alleging 
that  he  (Ddmodhar)  h^  been  a  joint  owner  of  the  property 
with  Ganesh  Gopdl.  The  plaint  did  not  contain  an  express 
claim  for  damages  against  either  of  the  defendants.  The 
Subordinate  Judge,  at  first,  threw  out  the  plaintiff's  claim, 
considering  that  he  had  failed  to  prove  his  title.  On  appeal, 
the  District  Judge  reversed  that  decree,  and  remanded  the 

(a)    6  Bom .  H.  C.  Rep.  O.C. J.  83, 02  and  93. 
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case  for  the  Court  of  first  instance  to  try  whether  the  whole        ^872. 
house  or  only  a  part  of  it  had  belonged  to  Kalu's  judgment       Ka'lu 
debtor,  Ganesh  Gopal.     The  Court  on   remand  found  that         „. 
D&modhar  was  entitled  to  the  2^  l-han^  as  claimed  by  him,  ^qv^^^* 
and  gave  DAmodhar  a  decree  for  Rs.  195,  being  half  of  the 
amount  for  which  the  said  five  I'hans  had  been  sold.     The 
decree  was  given  against  Kdlu,  but  the  suit  against  Hira- 
chand  was  dismissed.     On  appeal,  the  District  Court  con- 
firmed the  decree  passed  by  the  Subordinate  Judge. 

The  District  Judge,  after  raising  the  issue  whether  a 
decree  had  properly  been  given  against  Kalu,  said  : — "  In 
the  former  minute  in  this  case,  I  was  of  opinion  that  Kdlu, 
who  caused  all  the  property  to  be  sold  as  his  debtor's, 
was,  liable  for  so  doing,  and  I  am  still  of  the  same  opinion. 
I  am  now  referred  to  Special  Appeal  No.  45  of  1867,  as 
an  authority  for  holding  that  the  purchaser  at  the  sale 
took  on  himself  any  risk  as  to  the  title  of  the  judgment 
debtor,  and  that  if  *a  man  bought  property  at  auction 
as  that  of  a  certain  person,  he  had  no  remedy  against  the 
execution  creditor,  if  it  turned  out  that  the  property  sold 
and  bought  was  not  the  debtor's.  But  this  is  not  the  point 
here.  The  person  who  purchased  the  property  is  not  here 
the  plaintiff,  seeking  for  compensation  for  loss  on  account  of 
wrongful  representation  as  to  the  ownership  of  the  property 
sold,  but  the  pei*son  whose  property  was  sold  under  a  false 
intimation  that  it  was  the  property  of  a  judgment  debtor. 
In  the  judgment  of  the  High  Court  in  this  case.  No.  40  of 
1867  (High  Court  Reports,  Vol.  IV  page  118),  Mr.  Justice 
Tucker  says  :  '  It  has  been  held  in  Special  Appeal  No.  41 7 
of  1861,  and  cases  2  and  3  of  1866,  that  a  person,  whose 
property  has  been  wrongfully  sold  in  execution  of  a  decree 
passed  against  some  other  person,  can  recover  damages 
against  the  execution  creditor  for  any  loss  which  he  may 
have  suffered  in  consequence  of  the  act  of  the  latter  in 
attaching  and  selling  property  which  did  not  belong  to  his 
judgment  debtor,  and,  I  think,  there  can  be  no  question  of 
the  soundness  of  these  decisions.^  The  present  case  is  just 
such  a  one  as  that  set  up  in  these  remarks  of  Mr.  Justice 
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1872.  Tucker.     Elalu  sold  the  property   as   Granesh^s  which^  in 

Kjllv  reality^  was  Ddmodhar's^  and  of  course^  Damodhar  can  claim 

18A  Ji  ^Jamages  from  Kiln  for  patting  up  for  sale  what  was  not  his 


V. 


DA'MODHAB  debtor's.     *     *     *     The    attachment  by  K^lu  was   most 

GOVIND.  / 

reckless  and  he  should  be  made  responsible.  The  cost  of 
the  half  house  sold  has  been  fixed  by  the  Subordinate  Judge 
as  Rs.  195,  or  half  the  sum  realized  at  auction  for  the  whole 
house.  This  award  under  the  circumstances  seems  fair  and 
its  amount  is  not  objected  to.  So  on  the  whole  question,  I 
must  decide  to  confirm  the  decree  of  the  Subordinate  Judge 
with  all  costs." 

• 

The  appeal  was  argued  before  Westropp,  C.J.,  and  West, 
J.,  on  the  18th  August  1871. 

Blialravn^th  Maiigcsh  for  the  appellant. 

Shdntdr&m  Ndrdyan,  contra* 

Cur,  adv.  viilt. 

WestRopp,  O.J. : — This  suit,  filed   iu   1863  in  the  Court 
of  first  instance  by  the  plaintiff,   Ddmodhar    Govindbhat, 
and  in  which  there  have  been  two   appeals  to  the  District 
Judge,  comes  before  this  Court   on  special   appeal  under 
unsatisfactory  circumstances.     The  plaint  expressly  seeks 
to  recover  a  house  alleged  to  have  consisted  originally  of 
seven  khans,  or  more  properly  to  recover  the  plaintiffs  share 
in  it.     Of  that  house,  he  avers  five  khans  to  have  been  sold 
at  the  instance  of  the  first  defendant,  Kalu  Visaji,  in  a  suit 
brought  by  him  against  his  debtor,  Ganesh  Gop^l,  who  had 
only  a  limited  interest  therein    (not    exceeding  apparently 
one  third,  whereas  upwards  of  two  thirds  had,  under  the 
sale  in  Kalu^s  suit,  passed  into  the  possession  of  the  second 
defendant,  Hirichand,  who  became  the  purchaser  at  that 
sale) .     Both  of  the  lower  Courts  considered  the  plaintiff  to 
have  established  his  title  as  a  joint  owner  of  the  house* 
And  on  tlxe  second  trial  the   Pnneipal  Sadr  Amln   made  a 
decree  against   Hiraehand,  tlu?  ])urclmscr,  but  \u  favour  of 
Kalu  Visaji,  the  execution  creditor* 

The  District  Judge^  being  of  opinion  that  Hirachand  Was 
not  liable  to  this  suit,  and  that  K^lu  was  liable,  reinandcd  the 
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cause  in  1868  a  second  time  for  retrial.     So  far  as  rosrai'ds        187JL 

Hirdchand,  if  he  were  in  possession  of  the  premises  at  tlio  time       Ka'lu 

of  filing  this  suit,  the  ruling  of  the  District  Judge  was  erro-         '^  ^^ 

neous.     As  owner  of  a  share  in  the  house,  the  plaintiff  was  Da^modhak 

certainly  entitled  to  pursue  it  into  the  hands  of  a  purchaser 

albeit  .for  valuable   consideration,  and  if  Hari  Ghatak,  afttr 

the  instihitioii  ofthiJi  8uif,  purchased  and  took  over  the  house 

from    Hirichand,  his   (Hari  Ghitak^s)   claim  to  possession 

was  not  entitled  to  be  treated  with  any  ceremony  :  Sec.  223, 

Civil  Procedure  Code.     The  decree  which  bound  Hir^chand 

would  bind  him  also:  Trf/r  v.  Earl  ofAJdborough  (if/). 

It  may  be  that  if  the  plaintiff  had  obtained  a  decree  (as 
he  ought  to  have,  if  Hirachand  had  not  parted  with  his 
interest  before  the  commencement  of  this  suit)  against 
Hiriichand,  and  recovered  the  share  in  the  house  to  which  ho 
(the  plaintiff)  was  entitled,  he  might  also  have  recovered 
damages  against  K^lu  in  respect  of  any  detriment  occasioned 
to  the  house  by  the  attachment  and  sale  thereof.  As  to  this 
point,  however,  I  do* not  purpose,  on  the  present  occasion, 
to  give  any  positive  opinion. 

If  Hirichand,  or  Hari  Ghatak,  had  pulled  down  the  house 
(as  has  been  alleged  of  the  latter),  either  of  them,  so  acting, 
would  have  rendered  himself  subject  to  an  action  for  damages, 
which,  in  England,  would  be  in  form  an  action  of  trespass. 

On  the  retrial  which  took  place  after  the  second  remand, 
the  Subordinate  Judge  found  that  the  plaintiff  was  owyer  of 
one  half  of  the  house  of  which  the  whole  had  been  sold,  (bv 
this  I  understand  that  he  found  the  plaintiff  to  be  owner  of 
24  of  the  five  klians  sold  as  the  property  of  Ganesh  Gopil). 
He  valued  the  plaintiff's  share  at  Rs.  195,  and  made  a  decree 
for  that  amount  with  costs  against  Kalu  Vis^-ji,  and  dis- 
missed the  suit  as  against  Hirichand  with  costs  as  against 
the  plaintiff. 

In  so  doing,  the  Subordinate  Judge  acted  in  conformity 
with  the  opinion  of  the  District  Judge,  but  eiToneously,  so 
far  at  least  as  regarded  Hirilchand. 

(&)  Uriah  Chan.  Rep.  66G, 
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1872.  The  plaintiff,  being  probably  satisfied  with  a  deci'ee  against 

Ka'lu      K&lu  Vis5  ji,  has  not  appealed  against  the  dismissal  of  suit 

^^      so  far  as  it  concerned  Hiriehand. 

D  a'mo  dkar 
GoviKD.         K^lu  alone  appealed   against  the  decree  to  the  District 

Judge,  who  afl&rmed  it  with  costs,  referring  to  a  passage  in 

the  judgment  of  Tucker  J.,  in  Dliondic  v.  Ramji  (c). 

Kalu  has  specially  appealed  to  this  Court.  The  special 
appeal  was  heard  by  West  J.  and  myself.  Before  judgment 
could  be  given,  my  learned  colleague  had  retired  from  the 
Bench.  I  regret  extremely  .that  I  have  not  now  his  able  as- 
sistance in  disposing  of  the  case. 

As  to  the  first  arid  second  objections  made  by  the  defen- 
dant, Kalu,  to  the  decree,  it  is  to  be  observed  that  he  did 
not  make  either  of  those  objections  (although  the  ground  for 
them  both  then  existed)  in  his  appeal  to  the  District  Judge ; 
they  also  are  formal  objections  which,  having  been  once 
passed  over  by  the  appellant,  the  Court  now  declines  to  en- 
tertain. Moreover  as  to  the  first  of  them,  although  it  is  the 
fact  that  the  plaintiff  did  not,  in  totid&ni  verbis^  ask  by  his 
plaint  for  damages  against  Kalu,  in  the  event  of  the  plaintiff's 
failing  as  against  Hirdchand,  or  of  his  recovering  the  mortga- 
ged premises  from  Hirichand  in  an  injui'ed  state,  and  so  being 
entitled  to  proceed  against  Kilu  in  respect  of  that  injury, 
yet  it  is  difficult  to  say  for  what  purpose  he  made  K51u  a 
party,  defendant,  to  the  suit,  if  it  were  not  to  make  him 
respctfisible  for  damages.  He  was  not  holding  the-  land  nor 
claiming  any  interest  in  it ;  there,  therefore,  was  not  any 
necessity  for  making  him  a  party  in  order  to  recover  the  land 
itself. 

The  remaining  points  amount  to  this,  that  an  action  will 
not  lie  against  an  execution  creditor,  when  property  not  that 
of  the  judgment  debtor  has  been  seized  or  sold  in  (execution 
of  the  decree  against  the  latter — a  point  of  some  nicety,  and 
as  to  which  a  good  deal  may  be  said  on  both  sides. 

Notwithstanding  what  is  said  in  5  Bom.  H.  C.  Rep. 
0,  C.  J.,  83, 92, 96,  as  to  the  propriety  of  making  the  execu- 

irj    4  Bom.  n.  C.  Rep.  A.C.J,  118. 
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fcion  creditor  a  party  to  a  suit  brought  by  the  owner  against        ^^72. 
the  purchaser  of  property  at  a  judicial  sale,  and  as  to  the       Ka'lu 
scope  of  Sec.  258  of  the  Civil  Procedure  Code,  it  must  now         v. 
be  considered  as  settled  that,  except  where  the  sale  has  been  ^oovnaf* 
set  aside  for  irregularity  under  Sec.  257,  the  purchaser  would 
not  be  entitled  to  a  refund  of  his  purchase  money,  although 
it  might  turn  out  that  the  judgment  debtor  had  no  right, 
title  or  interest  ia  the  property,  and  consequently  that  the 
purchaser  had  not  taken  anything  by  his  purchase  :  Dhondu 
V.  Bdmji   {d) ;  Krishndpd  v.   Panchdpd  (e)  ;   Sowdamini  v. 
Krishna     (/)  ;  Sheikh  ,  Mahomed    v.  Sheikh    Abdulla    (g)  ; 
Mohanund  v.  Akial  Mehaldar  (h).     Those  decisions  rest  upon 
the  inile  caveat  e^nptor. 

It  does  not,  however,  thence  follow  that  a  person 
whose  property  has  been  wrongfully  seized  and  sold, 
or  seized  alone,  has  not  a  remedy  against  the  execu- 
tion creditor,  who  put  the  Court  and  its  process  in  motion 
to  effect  such  seizure  or  sale.  In  England  and  in  the 
Island  of  Bombay,  no  doubt  the  u^ual  course  is  for  the 
injured  person  to  sue  the  Sheriff,  but  in  the  Mofussil 
I  have  never  heard  of  such  a  suit  being  brought  against  the 
Nazir  or  other  Court  officer.  There  are  two  unreported 
cases  in  this  Court,  Special  Appeal  No.  417  of  1861,  Gosdi 
Nana  v.  Lulbhui  Ndranji,  decided  by  Hebbert  and  Newton 
JJ.  in  1863,  and  Special  Appeal  No.  3  of  1866,  Kdshindth 
Balldl  V.  Jeta  bin  Kdlvb,  decided  by  Tucker  and  Gibbs,  JJ., 
in  1866,  in  which  the  execution  creditors  were  held  liable.* 
There  are  some  cases  unfavourable  to  the  liability  of  the 
execution  creditor : — Rajbullub  Oope  v.  Issan  Chunder  Hujrah 
(i)  [see  also  Walker  v.  Olding  (/)  ;  Woollen  v.  Wright  (4)  ; 
Cratisliaw  y.  Chapman  [1) ;   Wilsor^Y.  Tumman  {m)i\    Jan- 

*  [N'ote. — A  later  decision  to  the  same  effect  is  that  in  Ddmodhar  Tul- 
Jdrdm  t.  LaUd  Khusdldds  8  Bom.  H.  C.  Rep.  A  0.  J.  177.— Ed.] 

(d)    4  Bom.  H.  0.  Rep.  A  0.  J.  114.        («)    6 /6irf  258,  262. 

(/)    4  Beng.  L.  R.  F.  B.,  11.  (g)    Ibid  Appx.  35. 

(h)     9  Calc.  W.  Rep.  Civ.  R.  118.        (i)    7  Calc.  W.  Rep.  Oiv.  R.  366. 

(J)    1  H.  &  C.  (521,  a  C.  32  L.J.  Exch.  142. 

{k)     1  H.  ife  C.  654  S.C.  31  L.J.  Exch.  613. 

(0    10  W.  Rep.  323  Exch.  (m)    6  M.  &  Gr.  236. 

13bc 
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1872.       nanddin  v.  Nyanaialla  (n).    But  it  has  twice  lately  been 


Ka'lu      held  in  Calcutta  that  an  action  will  lie  against  the  execution 

'^^^^      creditor:    Mt.  Subjan    Bibi  v.    Sheikh  Sariatvlla    (o)   by 

Da'modhab  Norman  and  E.  Jackson  J  J.,  and  Karud  Pra^&ad  Boae  v. 

GOVIND. 

Hiraehand  Manu  (p).  I  am  not  prepared  to  say  that  those 
cases  have  been  wrongly  decided,  although  it  is  true  that 
all  that  is  sold  is  the  right,  title  and  interest  of  the  judg- 
ment debtor,  and,  even  if  I  had  some  misgivings  with  respect 
to  them,  I  should  hesitate,  when  sitting  alone,  to  overrule 
those  decisions.  They  derive  much  support  ivoraJarmain  v. 
Hooper  (q).  I  may  also  mention  Walley  v.  M'Connell  (r) 
as  involving  the  same  principle,  and  Humphi^ys  v.  Pratt  {s) 
where  a  Sheriff,  upon  the  representation  of  the  plaintiff  in  a 
suit,  having  seized  goods  under  a  fierc  facia  as  belonging  to 
the  defendant,  and  damages  having  been  recovered  against 
the  Sheriff  by  a  third  person  claiming  the  goods,  it  was  held 
that  an  action  lies  at  the  suit  of  the  Sheriff  for  a  false  repre- 
sentation. In  Mohundass  v.  Gokuldas^  [t)  the  execution  cre- 
ditor was  held  liable,  but  the  process  sued  out  by  him  was 
irregular. 

The  decree  of  the  District  Judge  must  be  affirmed  with 
costs. 

(»)  5  BcDg.  L.  Hep.  Appx.  p.  73,  in  notis. 
(o)    3  Beng.  L.  Rep.  A  J.  413.         (p)    6  Btng.  L.  Rep.  Appx.  71. 
(q)    6M.  &Gr.  827.  (r)     13  Q.  B.  903. 

(«)    6  Bligh  N.3.  164.        (0    9  Calc.  W.  Rep.  P.O.  91. 
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y^^-^^^^^^jV^fi^^'^^     .'li^i^crt/  zYo.  238  0/ 1871 .  ^^ 

"^     ^"^BAX^viNTRA^^     Ta'tia'ji  BaWji AppelkfJit 

PuRSHOTAM  SiDHESH VAR  and  another Respondents^ J^^^j^ ^^ 

Hindu  Law — Hereditary  Office,  fees  of — Immoveahle  property — Limi* 
tation—Act  XIV,  of  1850  Sec.  L  cL  12  and  16. 

The  cl.  of  the  Limitation  Act  (No.  XIV.  of  1859)  which  is  applicable  to 
a  suit  to  recover  fees  payable  to  the  incumbent  of  an  hereditary  office  such 
as  that  of  a  village  Joahi  is  cl.  12,  and  not  cl.  16,  of  Sect.  I.  of  that  Act. 

Kri^hnabhajt  v.  Kapdbhat  (a)  followed. 

The  meaning  of  the  term  immoveable  property  as  used  with  regard  to       J^ZAji 
Hindu  law,  discussed.  tXfCf^ 

rpmS  was  a  special  appeal  from  the  decision  of  M.  B.  Baker,  jt   £ 

^     Assistant  Judge  at  Puna,  in  Appeal  No.  116  of  1869,       AVY  •  ^0 
confirming  the  decree  of  the  Subordinate  Judge  of  Khed.        l     ^ cl 

Purshotam  and  his  brother  Moro  sued  to  recover  from 
Balvantrav  and  another  the  amount  of  fees  due  to  the 
holder  of  the  hereditary  office  of  a  village  Joshi  for  five 
years,  from  1863-64  to  1867-68.  The  defendants,  among 
other  things,  pleaded  the  law  of  limitation,  and  stated  that 
the  fees  in  question  had  not  been  received  for  ten  years 
previous  to  the  date  of  suit.  The  Subordidate  Judge  award- 
ed the  plaintifE^s  claim,  and  in  appeal,  his  decree  was  confirmed 
on  the  9th  January  1871. 

The  appeal  was  argued  before  Cibbs  and  West,  JJ*,,  on 
the  31st  August,  1871. 

Dhirajlul  Maihu/'adus  for  the  appellant.  ' 

Slidmrdv  Vlthal,  for  the  respondents. 

The  question  argued  was  ^^  whether  Section  I  clause  12, 
or  S3ction  I  clause  16,  of  the  Limitation  Act  (No.  XIV.  of 
1859)  is  applicable  to  a  suit  to  recover  fees  payable  to  the 
incumbent  of  the  hereditary  office  of  village  Joshi.'^  On 
the  11th  November  187 J,  the  Court  determined  to  refer  the 
question  to  the  Full  Bench  under  the  following  minutes : — 

(<»)    6.  Bom.  H.  C.  Rep.  A.  0.  J.  137. 


**-    '   .. 
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^^72.  West  J. :— In  this  case  the  one  party  relies  on  the  rnling 

Balvast-   at  Bombay  H.  C.  Reports  VI.  A.  C.  J.  56  and  the  other  on 

T.  Ba'pa'ji  that  at  page  137  of  the  same  volume.    The  two  rulings  do 

PuBSMOTAn  ^^^  appear  to  me  to  be  reconcilable  in  principle.    Down  to 

SiDHB.      the  time  of  the  latter  of  them,  it  would  seem  that  immove- 

SHVAB.  '  .        . 

able  property  under  the  present  Limitation  Act  was^  in 
general,  held  to  be  substantially  defined  as  ''land  or  an 
interest  in  land."  In  the  case  at  Bombay  Report  I.  A.  C.  J. 
186  haks  payable  out  of  land  were,  on  that  express  ground, 
held  to  be  subject  to  the  12  years^  Umitation  as  immoveable 
prcpirty,  but  where  they  could  not  be  clearly  made  out  to 
be  a  charge  on  land,  in  the  case  at  Bombay  Reports  IV. 
A.  C.  J.  189,  it  was  held  that  the  6  years'  rule  applied.  In 
the  earlier  of  the  cases  cited  from  the  6th  volume  (Ruiji 
Manor  v.  Kallidnrni  Hukaynatrdl),  which  was  one  of  a 
claim  to  desdigiri  haks,  our  late  learned  Chief  Justice  says  : 
''The  first  question  is  whether  the  money  claimed  is  an 
interest  in  land" — and  immediately  afterwards,  "The 
present  hak,  therefore,  not  being  aij  interest  in  immove- 
able property.  Clause  16,  and  not  Clause  12,  of  Section  I 
of  the  Limitation  Act  applies  to  it"  thus  identifying  "  an 
interest  in  land"  and  immoveable  property.  In  this  judg- 
ment my  learned  brother  Gibbs  concurred.  Following 
the  analogy  of  the  late  Suddcr  Court's  decisions  under 
the  old  law  of  limitation,  he  says  :  "  In  the  present  case  6 
years'  arrears  could  have  been  recovered,  so  the  period  for  title 
should  be  the  same."  In  the  second  case,  however,  that  of 
KHshnabhat  v.  Kajiuhhaf,  the  same  learned  Judges  adopted 
a  diflferent  test  of  immoveable  property.  The  Chief  Justice 
says  :  "  I  agree  with  the  District  Judge  that  the  hereditary 
nature  of  the  estate  does  not  of  itself  make  the  office  im- 
moveable property  and  jffEect  the  term  of  limitation"  ad- 
judged by  the  District  Court  to  be  6  years.  "  But,"  he  con- 
tinues, "  in  the  absence  of  any  interpretation  clause,  such  as 
there  is  in  the  Indian  Succession  Act  1865, 1  think  wo  ought, 
in  applying  the  law  of  limitation  between  Hindus,  to  in- 
clude in  the  term  immoveable  property  whatever  is  in  the 
Hindu  Law  understood  to  be  such."  After  some  further 
disoussion  the  learned  Judge  concludes :  "  Although  there- 
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fore  the  office  o£  a  priest  in  a  temple,  when  it  is  not  annexed        I*'*- 
to  the  ownership  of  any  land  or  held  by  virtue  of  each    Balvant- 
Dwnership,  may  not  in  the  ordinary  sense  of    the    term,   t.  Ba'pa'ji 
be  imtnoToable  property,  but  is  an  incorporeal  hereditament  p^^b^otaii 
of  a  personal   nature,  yet  being  by   the  custom  of  Hindus      Sidhb- 
classed  with  immoveable  property,  and  so  regarded  in  their 
law,  I  think  in  a  suit  betwen  them,  it  should  be  held  to  be 
within  clause  12  of  Section  I  of  Act  XIV.  of   1859,   by 
analogy  to  the  rule  that  what  are  to  be  deemed  immoveables 
is  determined  by  the  lex  rei  sitae."  Mr.  J.  Gibbs  in  the  same 
case  says  "  when  we  look  into  the  Hindu  Law,  we  find  no 
division    of  property  into   moveable  and  immoveable,   but 
those  terms  have  been  used  by  English  writefs  thereon  for 
convenience  in  describing  certain  descriptions  of  propertiy," 
then  he  shows  that  "  Nibandha"  means  "  '  fixed  property' 
that  is  Slkdi-ara  or  immoveable"  and   finally  as  Nibandha 
includca  "  fees  or  perquisites  due  under  a  permanent  title ;" 
he  concludes  that  property  of  this  kind  ranks  as  "  analogous 
to  real  property,"  and  is,  therefore,  to  be  considered  immove- 
able property  for  the  purposes  of  the  Limitation  Act. 

If  we  adopt  the  criterion  here  set  up,  it  seems  to  me  impos- 
sible to  support  the  decisions  in  the  previous  reported  cases. 
Instead  (at  page  58  of  Vol.  VI.)  of  "  the  first  question  is 
whether  the  money  claimed  is  an  interest  in  land"  should 
have  been  said  "  the  question  is  whether  this  money  ranks 
according  to  Hindu  Law  as  "  Nibandha."  The  answer 
would  have  been  "  it  does,"  and  the  decision  the  reverse  of 
the  one  actually  arrived  at.  So  also  as  to  the  two  earlier 
cases,  it  is  quite  clear  that  in  both  the  money  claimed  was, 
if  due  at  all,  "  due  under  a  permanent  title"  and,  therefore, 
subject  to  the  12  years'  rule,  whether  it  were  an  interest  in, 
or  charge  on,  land  or  not, 

pretation  adopted  in  Krisknabkal 
i  one  that  may  admit  of  reconsi- 
Act  having  been  drawn  np  in  the 
^slative  body  of  Englishmen,  its 
o  be   construed  according  to  the 
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1872.  ordinary  usage  of  the  language.  To  say  that  because 
Balvant-  'Nibandha'  property  " classes''  for  some  purposes  '^uith 
T.  Ba'pa'ji  immoveables  "  and  because  it  includes  a  grant  of  ^'  Sthavara'' 
PuBSBOTAM  *-^'  immoveable  property,  therefore  the  English  word  *  im- 
SiDHE<  moveable'  used  in  an  English  law  is  to  receive  its  meaning 
from  'Nibandha'  does  not  seem  a  strictly  legitimate  process 
of  reasoning.  (By  a  similar  process  applied  to  the  words 
Lord  Chancellory  translating  them  into  Latin  as  praetor y  and 
then  taking  the  latter  to  determine  the  meaning  of  the 
former,  we  might  arrive  at  the  conclusion  that  a  Chancery 
Judge  is  a  Military  Commander.)  The  converse  error  of 
translating  a  vernacular  word  into  some  partial  equivalent 
in  English,  and  then  treating  the  two  as  identical  is  notably 
common.  Both  should  be  avoided  as  far  as  possible.  Pro- 
perty, as  Sir  R.  Couch  admitted,  may  be  hereditary  without 
necessarily  being  immoveable,  therefore,  the  classing  of 
"  Vritti"  or  '^  Nibandha"  with  hereditary  property  does  not 
seem  properly  to  affect  the  question.  If  immoveable  pro- 
perty, as  is  said  by  Mr.  Justice  Gibbg,  includes  ^'  Chattels," 
as  "  dravya"  is  translated,  all  distinction  between  moveable 
and  immoveable  property  is  lost.  But  here  again  the  two 
t3rms  are  not  really  equivalent ;  and  it  would  not  be  fair  to 
found  on  their  equivalence  an  argument  to  show  that  the 
distinction,  immediately  afterwards  drawn  by  my  learned 
brother  between  moveable  and  immoveable  property,  is 
unsustainable.  What  really  strikes  one,  is  the  contradictions 
that  must  arise  from  taking  the  words  of  an  Act  in  varying 
senses  according  to  the  different  meanings  of  the  partial 
equivalents  used  by  people  speaking  other  languages.  If 
the  word  "  immoveable"  is  to  be  construed  differently  ac- 
cording to  the  class  of  people  to  whom  the  law  is  applied, 
so  also  should  the  words  "  month'*  and  "  year."  We 
might  then  not  only  have  property  changing  its  charac- 
ter according  to  the  hands  it  came  into  or  the  claimant  who 
sought  it,  but  a  Muhammadan  endorser  of  a  bill  of  exchange 
sued  by  the  English  endorsee,  after  his  own  remedy  against 
a  prior  Muhamlnadan  endorser  had  become  barred  by  limita- 
tion. The  intention  of  the  legislature  is  the  thirg  to  be 
ascertained,    and   there   is,    I  think,   no   indication  that  it 
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intended  the  terras  of  the  Limitation  Act  to  operate  differ-        '872. 
entjy  according  to  the  races  to  whose  actions  it  was  to  apply-    Balvant- 

Sir  R.  Conch  thought  that  his  judgment  wna  supported  by  '  ^^"  " 
"  analogy  to  the  rule  that  what  are  to  bo  deemed  immoveables  Pi^mmotam 
ia  dstcrmincd  by  tho  hr.  rci  sHan."  To  me,  I  must  confess,  shvab, 
tho  analogy  points  the  other  way.  The  Ice  rci  siiac,  impresses 
on  property  a  particular  character  for  jural  purposes  deter- 
mined for  alt  by  a  uniform  rule,  as  distinguished  from  the 
various  personal  circumstances  which  mako  moveable  pro- 
perty subject  to  different  laws.  If  personal  characteristics 
are  thus  to  determine  the  nature  of  tho  property,  we  may, 
using  the  language  of  Von  Savigny  {Section  366),  euqnire, 
"  But  what  person  is  thereby  meant  ?  Without  douht,  tho 
'  parson  interested  in  the  ^  legal  relation  to  this  thing.  But 
this  is  a  very  ambiguous  notion ;  and  thereby  the  whole 
doctrine,  even  if  it  were  admitted,  becomes  extremely  in- 
determinate and  uncertain.  By  the  party  interestol  we  may 
understand  the  owner ;  but  then  it  remains  doubtful  whe- 
ther, in  a  transfer  of  properly,  the  old  or  the  new  owner  is 
meant.  So,  too,  in  a  dispnte  as  to  property,  which  of  the 
two  competing  parties,  each  of  whom  claims  for  himself  the 
property.  But  we  may  also  entirely  give  up  thinking  of  the 
owner,  and  take  tho  possessor  as  the  party  interested,  by 
which,  certainly,  the  matter  is  made  simpler  and  easier. 
Besides  property,  various  other  real  rights  come  ander  con- 
sideration ;  and  each  of  these,  when  it  exists,  or  is  even  as- 
serted, leads  back  to  a  new  person  interested  in  the  thing," 

There  is,  it  seems  to  me,  but  one  way  out  of  these  difficul- 
ties, the  simple  one  of   construing  the  words  of  the  English 
law  in  a  strictly  English  seuse.     The  distinction  of  immove- 
able and  moveable  property  is  of  course  not  one  that  would  be 
adopted  if  the  English   division  into  real  and  personal  were 
r  from  the  Civil  Law.*    But  still  & 
n  to  tho  terra  '  immoveable'  from 
rd  '  moveable',  in  the  Acts  of  the 
js  being  ascertained,  it  should  not, 
ictuations  depending  on  the  race, 
who  have  to  do  with  the  property. 


8UVAB. 
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^87»»  I  wonld^  therefore^  refer  the  question  of  limitation  in  this 

Balvamt.    case  to  a  Fall  Court. 

ra'v 
T.  Ba'pa'ji 

*•  Gibbs  J. : — I  am  still  of  opinion  that  the  decision  in  the  case 

PUBSHOTAK  . 

BiDAs-  of  Krishnabhat  v.  Kapabhat  (h),  in  which  Sir  B.  Conch  sat 
with  me^  is  correct^  but  as  the  question  is  one  of  consider- 
able importance,  I  do  not  object  to  have  it  referred  to  a  Fall 
Court. 

Accordingly  on  the  5th  February  1872,  the  reference  was 
argued  before  a  Fall  Bench  consisting  of  Westbopp,  C.J., 
GiBBS,  Llotd,  Melvill,  and  Kvmball  JJ. 

Dhirajldl  tifathurdduSy  for  the  appellant : — The  suit  is  not 
for  the  recovery  of  immoveable  property,  but  for  the  recoveiy 
of  dues  payable  to  an  hereditary  village  Joshi.  It  onght, 
therefore,  to  have  been  brought  within  six  years  under 
Clause  16  Section  I  of  Act  XIV.  of  1 859.  The  plaint  was  not 
filed  till  the  21st  January  1869.  The  last  payment  on  ac- 
count of  the  office  was  made  in  1860,  as  found  by  the  lower 
Court.  Since  then  no  payment  has  been  made.  The  suit, 
therefore,  is  clearly  barred.  The  right  of  an  hereditaiy 
Joshi  to  receive  certain  fees  is  not  of  the  nature  of  immove- 
able property.  The  words  "  immoveable  property'*  mnst  be 
taken  in  their  plain  and  natural  sense  as  commonly  under- 
stood in  the  English  language.  Act  XIV.  of  1859  was 
framed  by  English  lawyers  and  English  legislators  and, 
therefore,  their  meaning  of  the  words  "  immoveable  property'* 
ought  to  be  taken.  Those  words  are  not  to  be  interpreted 
according  to  Hindu  law  or  according  to  the  religious  usages 
of  the  parties.  According  to  Hindu  law,  mesne  profits  come 
under  immoveable  property.  But  a  claim  for  them  between 
Hindus  is  not  governed  by  CI.  12  Section  I.  Our  sala- 
ries also  answer  the  description  of  "  Nibandha,''  and  would, 
therefore,  fall  under  the  denomination  of  immoveable  pro- 
perty. Ho  cited  Special  Appeal  No.  4277  (Fokbm  and 
Tucker  JJ.)  decided  on  the  23rd  March  1865;  Special 
Appeal  No.  399  of  1866  (Couch,  C.J.,  Newton  and  Wabdet, 

(h)  6  Bom.  H,  C.  Rep.  A  0.  J.  187. 
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JJ.)  decided  on  the  1 7th  December  1866 ;  Uakirand  Fate-       1872- 
8anqji  V,  Desai  Kaly&nrdya  (r).  Balvant. 

Shdmr&v  Vlthal,  contra :— The  parties  to  the  suit  are  Hin-  ''•  Ba'pa'Ji 
dus,>mdthesnitreIatcstothoWatanof avilla^eJoshi.   Whe-  Puhshotam 

11  ■  -,■  ■        ■  11  ,  .  SlDHE- 

ther the  property  in  dispute  is  immoveable,  or  moveable,  as  suvab. 
regards  hmitation  is  to  be  determined,  not  by  considering  what 
is  ordinarily  meant  by  those  words  in  the  English  language, 
bnt  by  a  reference  to  what  the  law  of  the  parties  hold  such 
property  to  be.  The  law  of  limitation  is  simply  intended  to 
prescribe  some  period  within  which  people  are  to  enforce 
their  right,  and  not  to  change  the  nature  of  property.  Regu- 
lation V.  of  1827,  Sec.  I  classes  hereditary  offices  as  immove- 
able property.  The  new  Limitation  Act  {No.  IX  of  1871, 
second  schednle.  Art  1 23}  allows  twelve  years  for  a  suit  for 
the  possession  for  hereditary  office.  Ho  citod  Mayne  on  An- 
cient Law,  pages  273-74 ;  8  Moo,  Ind.  App.  pages  342-50 ; 
Burgess's  Common  Colonial  and  Foreign  Law,  vol  2,  page 
80  i  Story  on  the  Coflflict  of  Laws,  Section  576,  Page  700. 
Gth  e<lQ. 

Ctir.  adi\  villi, 
Westeopp,  C.J.  I — The  question  referred  to  the  Full  Bench 
by  a  Division  Court,  consisting  of  Gibbs  and  West,  JJ.,  ia 
whether  Section  1,  clause  12,  or  Section  1,  clause  16,  of  the 
Limitation  Act  XIV.  of  1859  is  applicable  to  a  suit  to  reco- 
ver fees  payable  to  the  incumbent  of  the  hereditary  office  of 
village  Joshi,  i.e.,  whether  the  measure  of  limitation,  pre- 
scribed in  such  a  case  is  twelve  or  six  years. 

Section  1,  clause  12  is:     "To  suits  for  the  recovery  of 
immoveable  property,  or  of  any  interest  in  immoveable  pro- 
perty, td  which  no  other  provision  of  this  Act  applies,  the 
period  of  twelve  years  from  the  time  the  cause  of  action 
jfore,  becomes  simply  whether 
)ffice  constitute  "an  intei-est  in 
1  the  meaning  of  that  section. 
,  of  1859  does  not  itself  contain 
of  immoveable  property. 
C.  Rep.  A.  V.  .1.  18i), 
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1878.  Subsequent  Acts  have  been    referred  to  as    containing 

Balvant-    definitions    of    immoveable  property;  amongst   them   the 

ra'v 
T.  Ba'pa'ji   Indian  Succession  Act  X.  of  1866,  as  follows : — '^  immoveable 

PuRsuoTAM  property'  includes  land,  incorporeal  tenements,  and  things 
siDaK.      attached  to  the  earth,  or  permanently  fastened  to  any  thing 

KiH  «  AB«  

which  is  attached  to  the  earth/^  But  that  is  in  truth  no 
definition,  as  the  use  of  the  word  "  includes^'  shows.  It  is 
not  by  any  means  intended  to  be  exhaustive.  The  explana- 
tion of  the  word  "  person"  in  the  glossaiial  part  of  the  same 
Act  shows  this.  It  is  as  follows  : — "  'Person'  includes  any 
Company  or  Association  or  body  of  persons,  whether 
incorporated  or  not.''  No  one  could  contend  that  the  word 
"person,"  as  used  in  that  Act,  does  not  also  include  an 
individual,  and  yet  the  glossary  does  not  assert  that  it 
does.  When  the  Legislature  intends  to  speak  exhaustively 
it  uses  the  word  "  mean"  or  "  means"  ex.  gr.  "  *year'  and 
'month'  respectively  mean  a  year  and  month  reckoned 
according  to  the  British  Calendar,"  ai\d  again  in  the  same 
Act* " '  Moveable  property'  means  property  of  every  descrip- 
tion except  immoveable  property."  It  was  argued  for  the 
defendant  that  the  express  user  of  the  term  "  incorporeal 
tenement "  in  the  Indian  Succession  Act  showed  that 
the  Legislature  would  have  mentioned  incorporeal  tenements 
or  hereditaments  in  the  Limitation  Act,  if  it  had  intended 
that  the  same  should  be  included  amongst  immoveable 
property ;  but  we  do  not  think  that  such  an  argument  is 
sustainable.  Before  stating  the  reason  for  that  opinion,  it 
may  be  well  to  mention  the  Registration  Act  XX.  of  1866 
which,  in  Section  2,  says,  that  "  'Immoveable  property' 
incliidi's  land,  buildings,  rights  to  ways,  lights,  fisheries,  or 
any  other  benefit  to  arise  out  of  land,  and  things  attached 
to  the  earth,  or  permanently  fastened  to  any  thing  which  is 
attached  to  the  earth,  but  not  standing  timber,  growing 
crops  nor  grass,"  and  the  General  Clauses  Act  (I  of  1868), 
which,  however,  applies  only  to  Acts  passed  subsequently  to 
its  coming  into  operation,  enacts  that  "  unless  there  be  some- 
thing repugnant  in  the  subject  or  context"  of  such  Acts 
" '  immoveable  property'  shall  include  land,  benefits  to  arise 
out  of  land,  and  things  attached  to  the  earth"  and  that 
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"  'moTeablu  propoiij'  bIibII  mean  property  of  eveiy  dcsciip-        1873. 
tion  except  immoveable  property,"  which  really  amounts  to    Balvakt- 
no  definition  whatever,  as  tho  Act  has  not  defined  what  t,  Ba'pa'ji 
immoveablo  property  is,  but  has  simply  stated  that  tlio  tcnn  pubshotam 
"immoveable  property"  shnll    "include"  certain  .specified      Sidhb- 
property,  but  by  no  means  indicates  that  it  may   not  also 
include  other  property,  which  had,  theretofore,  passed  under 
the    denomination    of    immoveable    property.      The  same 
remark  applies  to  tho  Registration  Act  XX.  of  18G(J  obovo 
referred  to,  in  which  also  the  inconclusive  verb  "  includes  " 
is  used  with  regard  to  immoveable  jjropcrty. 

Instead  of  looking  to  subiioqucnt  legislation  for  the  true  in- 
terpretation of  the  phrase  "  immoveable  property"  as  employ- 
ed in  the  Limitation  Act  XIV<  of  1859,  which  itself  throws 
no  light  on  that  question,  we  should  consider  what  was  under* 
stood  by  that  phrase  previously  to  the  passing  of  that  Act. 

Colcbrooke,   in   2   Strange   H.  L.   '6G'i,  states  that  if  an 

office  be  hereditary,'  the  dues  belonging  to  it  are  partible. 

"  But  in  such  case  it  classes  with  immoveables  and  cordtlies, 

and  the  dues  belonging  to  it  cannot  be  reckoned  household 

property,"     Mr.  Ellis  says  that  the  official  perquisites  cannot 

"be  accounted  as  household  property,"     Hb   adds:  "For 

what  is  the  real  nature  of  them  ?     Are  they  not  given  for 

the   subsistence   of   the   officer,   enabling  him  to  ai)ply  his 

whole  time  and  attention  to  the  accounts  of  the  village ;  and 

would  not  the  division  of  them  among  a  number,  for  wlioso 

maintenance  they  cannot  adequately  provide,  destroy  their 

object  ?  Again,  does  not  ihe  law  that  regai'ds  the  grant  of  h 

corody  apply  to  these  and  similar  perquisites,  and  lias  not 

the  grantor,  or  he  who  pays,  a  right  to  see  that  they  nro 

appropriated  according  to  the  original  intention  underwliicli 

they  are  granted  ?  I  have  no  doubt  but  it  applies,  and  Unit 

though  certainly  heritable,   ui-o 

7  to  descend  by  primogenitni-c. 

rect,  or  in  their  default,  of  the 

first  grantee,  should  be  selected 

duties  of  the  office,  who  should 

"     We  tlieu  have  Mr.  Colebrokc 
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1^2. and  Mr.  Ellis,  although  difEering  as  to  the  partibility  of  the 

Balvaht-    emolaments  of  an  hereditary  office,  concurring  as  to  their 

T.  Ba'pa'ji   being  not  household  but  immoveable  property  and  in  the 

PuRSHOTAM  same  category   with   corodies.     Sir  Thomas   Strange  also 

SiDHK.      (Vol.  I.  H.  L.  pp.  209,  210)  classes  the  dues  of  an  hereditary 

office  with  corodies.     Speaking  of  the  classification  of  tlic 

property  of  Hindus  {Ibid  p.  16)  he  says  :  ^'  As  with  us  also, 

property  is  further  distinguishable  into  real  and  jjcrsmml, 

moveable  and  immoveable;  real  or  immoveable  property,  among 

the  Hindus,  including,  besides  land  and  houses,  slaves  attached 

to  the  land  and  annuities  secui-ed  upon  it,  the  latter  bearing 

a  close   resemblance  to  that  species  of  incorporeal    heridita- 

mcnt  which  we  call  corodies."     The  first  edition  of  his  work 

was  published  in  1825. 

The  first  edition  of  Colebrooke's  translation  of  Jagannotli 
Tcrcapanchana's  Digest  was  published  in  1801.  At  Vol.  II. 
page  162,  placitum  XXXIV.,  is  the  following  passage  : — 

"  Yajnyawalcya : — Let  a  king  having  given  land  or  assign- 
ed a  corody,  cause  his  gift  to  be  written  for  the  information 
of  good  princes  who  will  succeed  him,  2.  Either  on  pre- 
pared silk,  or  on  a  plate  of  copper,  sealed  above  with  his 
own  signet.  Having  described  his  ancestors  and  himself, 
3.  The  quantity  of  the  gift,  with  the  penalty  of  resumption, 
and  set  his  own  hand  to  it,  and  specified  the  time,  let  him 
render  his  donation  firm."  fdj.  Thus  wo  sec  that  Yajna- 
valkya  classes  together  land  and  a  coi'ody,  and  directs  that  the 
donation  of  cither  should  be  ^'  firm.'*  The  commentator  on 
pi.  XXXV.  says  (Ibid  p.  163) :  ^'  In  the  Dipacalicfi,  a  corody 
is  thus  explained  :  the  gift  of  a  future  thing  by  a  previous 
agreement  in  this  form '  I  will  give  a  hundred  euvcnids  every 
month  of  c&rtici'  or  '  out  of  this  mine,  or  this  village,  I  will 
annually  give  a  hundred  suvernas'  or  '  I  will  monthly  give 
one  suvema.'  "  The  property  over  which  the  father  has  full 
dominion  is  mentioned  in  Vol.  Ill,  at  page  31  pi.  xc,  xci ; 
and  next  at  page  34  the  property  over  which  his  sons  have 
equal  dominion  with  him.  Plac.  xcii.  is :  "  Yajnyawalcya: — 
"  Over  land  acquii'ed  by  the  grandfather,  over  a  corody  out  of 

(d)    Vide  iWc^  p.  167. 
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mines  or  the  like,  settled  on  him  and  hia  heirs  by  the  king,        '8'2. 

and  over  slaves  employed  in  hia  husbandry,  (or  over  gold    Balvart- 

and  the  like,  for  the  word  '  dravya'  is  expounded  variously,)   x.  Ba'pa'ji 

tlie  father  and  the  son,  when  tlie  grandfather  dies,   have  PtrssHOTAM 

equal  dominion:"  and  tho  Commentator  says;  "'A  corody,'      BniHK. 

auvAK. 
a  fixed  pension  receivable  out  of  mines  or  the  like,   and 

t^ettled  on  him  and  his  heirs  by  the  King  or  other  bene- 
factor."    Plac.   XCIII   is :    "  Brhaspati : — Of  property  ac- 
quired   by    the    grandfather,    whether    moveable   or    im- 
moveable, equal    shares   arc   ordained   for  tho  father  and 
the    son,"     "The  CommMitator     considers   'moveable'   as 
here    signifying  anything  not  immoveable,  as  gold  or  the 
like.     In  expounding  tlic  text  of  Yajnyawalcya  {XCII)  the 
Kctii^cara  has  this  gloss :  '  that  which  is  fixed  or  made  fast 
(iiibadhayati),   is  a  corody  fnibuntlhaj,    or  fixed   pension 
i^-ceivable  out  of  mines  or  tho  like.     '  Equal  Dominion' :  in 
this  case  uo  greater  share  is  allotted  to  one  than  to  anotlier; 
nor  can  the  father  give  away  such  property  at  his  pleasure." 
llei-c  again  we  have  in  these  placita  XCII  and  XCIII  and  in 
the  coinraeiitary  corodies  classed  with  land.     With  regard  to 
tlie  word  "dravya"  as  occurring  in  pi.  XCII   the   bettor 
opinion  seems  to  he  that  it  is  there  employed  simply  to 
mean  "  slaves".     It  is   so   exponndcd  in  Kagbnnandana's 
treatise  entitled  D^yatatva :  Daya  Bh&g,  clause   II,  pi.  P, 
n.  9  by  Colebrooke ;  and  the  same    exposition  is  given   by 
Chudamani  andA'chynta:  /fcitlpI.lS,  14  and  n.  14  by  Cole- 
brooke, and  pi.  25.     The  word   "  dravya"  should,  therc&>re, 
it  seems,  be  there  understood,  as  when  used  in  composition 
thus  "  sthira-dravya,"  or  (when  abridged)  "  sth^vara,"  which 
indicates  fixed  or  immoveable  property :  see  Wilson's  Glossary 
p.  149,  490.     Slaves  attached  to  the  land,  as  we  have  seen, 
are  immoveable  property :  1   Strange  H.  L.,  16.     Devanda 
:&,  chapter  VIII.,  referring  to 
ravalkya,  says  (para.  18) :   "A 
pramanent  allowance  received 
!  of  an  agreement  or  promise." 
Iyer)  has  in  the  note  to  that 
llected  six  descriptions  of  tho 
f  these  wo  have  already  meu' 
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1872.       tioned  throe.     The  others  are :  "  Anything  which  has  been 

Balvant*    promisedj  deliverable  annually  or  monthly  or  at  any  other 
ba'v  .  . 

X.  ba'pa'ji  fixed  periods."     Srikrishna ;  ''  So  many  leaves  receiveable 

PuBSHOTAM  ^^  ^  plantation  of  betel,  pepper,  or  so  many  nuts  from  an 

8IDHE.      orchard  of  areca" :   Mitak.,  ch.  1,  Section  V,  pi.  4.     The 

SHVAB. 

•  Sanskrit  term  Nibandha  is  by  Wilson  in  his  Grlossary,  p.  375, 
described  thus :  "  In  law,  fixed  or  immoveable  property ; 
also  a  corody  or  fixed  allowance  granted  by  the  Baja  or 
person  in  authority,  to  be  received  from  the  proceeds  of  a 
manufactory,  mine  or  estate.'^ 

Now  certain  it  is  that  whether  rightly,  or  wrongly,  whether 
too  indiscriminately,  or  otherwise,  the  writers,  upon  whom 
the  framers  of  the  Elphinstone  Code  for  Bombay  were 
almost  wholly  dependent  for  their  knowledge  of  Hindu  law, 
'  namely,  Colebrooke  and  Strange,  treated  hereditary  offices, 
corodies,  land,  and  slaves  attached  to  it,  as  in  the  same  class, 
namely,  immoveable  property. 

Accordingly  we  find  that  in  Regulation  V  of  1827  (which 
down  to  the  passing  of  Act  XIV.  of  1859,  constituted  the 
law  of  limitation  for  the  Mof ussil  of  this  Presidency)  here- 
ditary offices  arc  most  distinctly  recognized  as  immoveable 
property.  Section  1,  cl.  1  of  that  Regulation  is  as  follows  : — 
"  Whenever  lands,  houses,  liereditary  offices  or  other  immove* 
able  property,  have  been  held  without  interruption  for  a 
longer  period  than  thirty  years  whether  by  any  person,  as 
proprietor,  or  by  him  and  his  heirs,  or  others,  deriving  right 
from  him,  such  possession  shall  be  received  as  proof  of  a 
sufficient  right  of  property  in  the  same.^^  Sec.  2  admitted 
the  bringing  of  a  suit  within  sixty  years,  if  the  possession 
exceeding  thirty  yeard  had  been  obtained  by  fraudulent 
means. 

Although  corodies  are  not  specified  in  that  Regulation  j 
die  words  "  other  immoveable  property"  are  quito  sufficient 
to  include  them,  if  they  then  did  properly  rank  as  immove- 
able property}  and  that  they  did  so,  the  high  authorities  to 
which  we  have  referred  would  seem  to  establish. 

There  is  ho  lAoto  settled  ol*  safe  rule  of  consttttction  of 
cnaotiileilts  thati  thdt  they  9,fe  to  be  construed  in  reference 
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to  the  prinoipleB  of  the  common  law.     It  is  not  to  be  pre-       1S72. 


fiamed  that  the]^Legislatare  intended  to  make  any  innova-    Balvant- 

ra'v 
lion  upon  the  common  law  further  than  the  case  absolutely  t.  Ba'pa'ji 

required.     The  Courts  infer  that  the  Act  did  not  intend  to  ppmhoiam 
make  any  alteration  other  than  what  is  specified,  and  besides      Sidhk- 

SHVAR. 

what  has  been  plainly  pronounced ;  for,  if  the  Legislature 
had  that  design,  it  is  naturally  said,  they  would  have  ex- 
pressed it. 

Act  XIV.  of  1859,  which  is  intituled  "  an  Act  to  provide  for  fl,  /^2/^^*>^ » /^  ^^ 
the  limitation  of  suits'^  recites  that  ^'  it  is  expedient  to  amend 
and  consolidate  the  laws  relating  to  the  limitation  of  suits,'' 
and  does  not  afford,  so  far  as  we  can  discover,  the  slightest 
intention  oT  altering  the  nature  of  property,  i.e.,  of  removing 
that  which  had  theretofore  been  deemed  immoveable  property 
to  the  rank  of  moveable  property,  or  v^ice  rertta.  To  have 
clone  so  would  apparently  have  been  quite  beyond  the  object 
of  the  Act,  namely,  the  prevention  of  the  bringing  of  stale 
claims  into  Courts  of  Justice,  and  might  have  affected  many 
persons  injuriously.  For,  although,  the  distinction  between 
moveable  and  immoveable  property  amongst  Hindus  (who 
constitute  the  great  majority  of  the  population  of  India)  is 
not  nearly  so  great  as  that  between  real  and  personal 
property  in  England,  yet  there  is  for  many  purposes  a 
distinction.  The  power  of  a  Hindu  to  deal  with  moveables 
is  greater  than  his  power  over  immoveables ;  and  if  that 
which  has  been  immoveable  be  transferred  to  the  rank  of 
moveable,  his  heirs  are  exposed  to  greater  risk  :  Diya  Bh&ga, 
eh.  II,  pi.  22,  23 ;  II.  Colebrooke  Dig.  p.  113,  pi.  XIII, 
p.  131,  pi.  XVin,  p.  157,  159  J  III.  Ibid  36,  pi.  XCV;  1 
Strange  H.  L.  17,  20,  21.  The  widow  in  this  Presidency 
takes  a  limited  estate  only  in  the  immoveable  property  of 
her  childless  husband,  or  son,  but  she  takes  his  moveable 
estate  absolutely  :  1  Bom.  H.  C.  Kep.  56, 117,  130;  2  Ibid 
323 ;  2  Strange  H.  L.  13. 

It  must  also  be  remembei*ed  that  Limitation  Acts  are  in 
abridgment  of  the  common  law  right  to  sue,  which  is  un- 
limited as  to  time,  and  those  Acts  being  thus  restrictive, 
should  receive  a  strict  constractionj  as  Lord  Nottingham  C. 


//^ 
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1^72.       gaid   in  a  case  upon   the   then  recently  passed  Statute  of 
Baltant-    Frauds :  "  all  Acts  which  restrain  the  common  law  ought 
T.  Bafa'ji  themselves  to  be  restrained  by  exposition :"  Ash  v.  Ahihj  (e) 
PuBSHOTAM  decided  18th  June  1678. 

SlDHE- 

BBVAB.  We  see  nothing  in  Act  XIV.  of  1859  to  cut  down  what 

was  the  received  meaning  of  "  immoveable  property*'  before 
the  Act  was  passed.  We  think  that  the  rules  of  construc- 
tion which  we  have  mentioned  are  stronger  than  any 
argument  drawn  from  such  a  circumstance  as  that  Act  XIV. 
of  1859  was  an  English  Act,  passed  by  an  English  legis- 
lature, and,  therefore,  that  the  term  "  immoveable  '*  should 
receive  the  construction  which  that  word  ordinarily  beai*s 
in  common  parlance  amongst  English  people.  It  is  not  a 
vQcahulum  ariis  of  the  English  law,  and  has  not  by  it  ha<I 
any  such  indelible  character  stamped  upon  it  as  to  counter- 
vail the  meaning  heretofore  attributed  to  it  in  this  Presi- 
dency amongst  the  majority  of  its  population,  and  by  the 
most  skilled  English  writers  upon  Hiddu  law. 

Nor  do  we  find  in  subsequent  Acts  anything  calculated  to 
give  us  the  impression  that  the  received  doctrine  as  to  im- 
moveable  property  amongst  Hindus  was  wrong,  or  that  Act 
XW.  of  1859  was  intended  to  narrow  the  scope  of  that 
phrase,  or  to  show  that  it  is  not  a  term  elastic  enough  to 
suit  itself  to  the  law  of  any  community  to  whose  property 
it  may  be  necessary  to  apply  it. 

We  observe  in  the  new  Limitation  Act  IX.  of  1871 
which  enters  much  more  into  detail  than  the  previous  Acts, 
that  twelve  years  is  the  limit  applicable  to  suits  for  the  pos- 
session of  an  hereditary  office  :  Schedule  II.  art.  128;  and 
that  the  same  limit  is  applicable  to  suits  to  establish  a 
periodically  recurring  right  (art  131,)  and  to  suits  for  money 
charged  upon  immoveable  property  including  M&likana  and 
haqqs  (haks)  :  art.  132. 

Sir  W.  Macnaghten,  whose  work  was  published  sub- 
sequently to  1827,  Le,y  in  1829,  includes  slaves  and  corodies 
amongst  immoveable  property.    Vol.  I.  p.  1. 

(e)    SSwMiBtoq  664, 


BOMBAY   HIGH  COURT   REPORTS. 


118 


We  are  of  opinion  that  CI.  12,  and  not  CI.  16,  of  Section  1        ^872. 


of  Act  XIV.  of  1859  is  applicable  to  a  suit  to  recover  the    Balvant- 
fees  of  an  hereditary  office,  such  as  a  villq.ge  Joshi.  t.  Ba'pa'ji 

It  may  be  that  Krislmabhat  v,  Kapabhat  (/)  decided  by  Purshotam 
Couch,  C.J.,  and  Gibbs,J.,  which  this  decision  upholds,  may  be  gnvAa. 
inconsistent  with  Rdiji  Manor  v.  Desdi  Kallianrdi  {g)  and  the 
like  cases  which  treated  iodd  gards  as  moveable  property  and 
the  limit,  to  suits  for  it,  as  six  years.  It  is  unnecessary  for 
ns  now  to  decide  whether  or  not  this  inconsistency  exists. 
For  my  own  part,  I  may  say  that  I  have  had  considerable 
doubts  as  to  the  souii,dness  of  those  decisions  as  to  todd  ga/rds. 

Having  answered  the  only  question  submitted  for  our 
decision,  we  remit  this  case  to  the  Division  Court  (with  that 
answer)  for  final  disposal. 


[Appellate  Civil  Jurisdiction.] 

Miscellaneous  Special  Appeal  No.  22  o/187l. 

Pibja'da'  Na sarudin Appellant. 

Venkat  Peabhu  Respondent 

Jurisdiction — North  Kanara — Decree  passed  by  Principal  Sadr  Amln 
— Execution  of  such  decree — Act  (Bombay)  IJL  of  1863  JSecs.  6  dh  7 — 
ActXIV.ofl8Qd, 

A  decree  passed  by  a  Principal  Sadr  Aiuin  of  the  district  of  North 
Elanara  before  that  district  was  transfeiTed  to  the  Bombay  Presidency^ 
should  be  executed  by  the  First  Class  Subordinate  Judge  wh6  has 
succeeded  to  the  Court  and  functions  of  such  Principal  Sadr  Amin,  and 
cannot  by  him  be  delegated  for  execution  by  a  Second  Chiss  Subordinate 
Judge,  though  the  amount  of  such  decree  be  less  than  Rs.  /),00(\ 

The  provision  in  the  Bombay  Courts'  Act  (XIV.  of  1869),  that  in  suits 
under  Rs.  5,000  the  Second  Class  Subordinate  Judges  only  shall  have 
jurisdiction,  does  not  affect  the  execution  of  decrees  passed  before  that 
Act  came  into  force. 

rpHIS  was  a  miscellaneous  special  appeal  from  an  order  of 
A.  L.  Spens,  Acting  District  Judge  of  Kirwar,  reversing 
an  order  of  Venkatr^v  Pindurang,  Second  Class  Subordinate 
Jadge  at  Kdrw^r. 

(f)    6  Bom.  H.  C.  Rep.  A-O.J.  187.         i^g)     Ibidm, 
15  HC 


March  13. 


^ 
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1872.  Padshi  Sihebj  of  whom  the  appeOant^  Piijidi^  was  the 


PiBjA'DA'    heir,  held  a  decree  for  Bs.  1^800  against  Venkat  Prabho, 
which  had  been  passed  by  the  Principal   @adr  Amln  of 


V. 

j^^     Honore,  on  the  9th  April  1863. 


Bombay  Act  III. 'of  1863^  Sec.  6,  enacts  that  the  district  of 
North  Kanara,  with  the  exception  of  the  Talnka  of  Knndapnr 
as  transferred  from  the  Presidency  of  Fort  Saint  George, 
shall^  from  and  after  the  16th  day  of  April  1862,  be  snbjeot 
to  the  Begnlations  and  Acts  which  are  or  shall  at  any  time 
heareafter  be  in  force  wifiiin  the  territories  subject  to  the 
Presidency  of  Bombay. 

And  Sec.  7  enacts,  that  nothing  in  that  Act  shall  affect  any 
acts  done,  or  proceedings  held,  or  any  sentence  passed,  or 
order  made  in  the  district  of  North  Eonara,  previoosly  to 
the  passing  of  that  Act  (15th  April  1863). 

Under  Act  VII.  of  1848,  Section  4  (Madras  Code),  the 
jnrisdiction  of  a  Principal  3adr  Amin  in  the  Madras  Presi- 
dency extended  to  soits  of  the  yalae  of  Rs.  10,000.  By 
Madras  Begolation  III.  of  1833,  a  Munsif's  jurisdiction  was 
limited  to  suits  whose  value  did  not  exceed  Rs.  I,000« 

In  the  Bombay  Presidency,  by  Act  XIV.  of  1869,  the 
jurisdiction  of  a  Second  Glass  Subordinate  Judge  is  limited  to 
suits  of  the  value  of  Bs.  5,000,  while  the  jurisdiction  of 
a  First  Class  Subordinate  Judge  is  unlimited. 

On  the  27th  August  1868,  Pirjid^,  as  heir  of  PadsUl 
S&heb,  applied  to  the  First  Class  Subordinate  Judge  at  Sirsx, 
to  grant  a  certificate  that  the  decree  of  the  9th  April  1868 
had  not  been  satisfied  within  the  jurisdiction  of  that  Court 
and  to  transfer  the  execution  of  that  decree  to  the  Court  of 
the  Second  Class  Subordinate  Judge  of  K&rw&r.  The  appli- 
cation was  rejected,  and  Pirj^da  was  ordered  to  apply  di- 
rectly to  the  Subordinate  Judge^s  Court  at  K&tw&t,  Accord- 
ingly, Pirj&di,  on  the  15th  September  1868,  applied  to  the 
Eirw&r  Subordinate  Judge^s  Court  for  execution,  which  the 
Court  gfranted.  Venkatr&v,  thereonj  appealed  to  the  DiBtrict 
Judge  of  K&Tw&r  against  the  order  of  the  Subordinate  Judge. 
In  appeal  the  District  Judge  raised  the  issue  "  3.    What 
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C5ourt  is  competent  to  execute  the  decree  V  .  On  that  issue,        ^^^^' 

he  found  that  the  First  Class  Subordinate  Judcfe  at  Sirsi,  and    Pibja'da' 

Nasarudin 
not  the  Subordinate  Judge  at  Karwar,  was   competent  to  v. 

execute  this  decree.  Prabhu. 

The  order  of  the  Subordinate  Judge  at  Kdrw&r  was  ac- 
cordingly reversed  on  the  21st  January  1871.  Against  that 
order,  Pirj^dd  presented  the  present  special  appeal  on  the 
27th  April  1871. 

The  appeal  was  argued  before  Westeopp,  C. J.,  and  Lloyd, 
J.,  on  the  18th  March  1872. 

Marriott  (with  him  Shdntdrdm  Ndrdyan),  for  the  appellant. 

Anstey  (with  him  Shdmrdv  Vithal),  for  the  respondent. 

Westeopp,  C.J. : — ^Act  III.  of  1863,  Section  7,*  enacts 
that  previous  "  orders"  shall  not  be  by  that  Act  affected ; 
that  would  include  decrees.  The  Act  itself  does  not  purport 
to  provide  for  the  execution  of  previous  decrees. 

The  Principal  Sadr  Amln  of  Honore  had  power,  beyond 
dispute,  to  make  the  d^ecree  which  he  did. 

The  First  Class  Subordinate  Judge  of  Sirsi  is,  in  fact,  the 
same  Court,  and  has  jurisdiction  over  the  same  district. 

The  provision  in  Bombay  Courts  Act,  that  in  suits  under 
Rs.  5,000,  the  Second  Class  Subordinate  Judge  only  shall 
have  jurisdiction,  does  not  purport  to  affect  execution  of 
previous  decrees. 

Ratanchand  v.  Hanmantrdv  {a)  was  decided  in  the  same 
spirit  as  we  decide  this  case.  * 

We  think  that  Mr.  Spens,  the  Acting  Judge  of  Kdrwdr,  was 
right  in  holding  that  the  1st  Class  Subordinate  Judge  of  Sirsi 
can  execute  this  decree,  and,  therefore,  that  Section  284  of  Act 
Vlll.  of  1859  was  not  applicable,  and  that  the  1st  Class  Sub- 
ordinate Judge  could  not,  under  it,  delegate  the  execution  of 
the  decree  to  the  Second  Class  Subordinate  Judge  of  Kirwir. 

Appeal  dismissed  with  costs, 

*  Sea  7 :  '^  Nothing  in  this  Act  shall  affect  any  acts  done,  or  proceedings 
held,  or  any  sentence  passed,  or  order  made  in  the  District  of  North 
Kanara  pievioasly  to  the  passing  of  this  Act.** 

(a)    6  Bom.  H.  0.  Hep.  A.  C.  J.  166. 
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*«^L  [Appeixate  Civil  Jcrisdictiox.] 

May  23.  *-  -* 


'      ^ 


yj/^^^.  /-f  '^:  ^  - ^  ^y    ^    '  S^^eaal  Appeal  Xo.  63  of  1S70. 

''-  ^  ^-^r>:   X- ^  Jamiyatra'm  Ra'mchaxdra    Appellant. 

Parbhcda's  Hathi Bespondent. 

Hindu  Lnw^Crtditors  right  to  foUmc  astei*  of  a  d^eeeas^  Himdu  into 
tkt  hands  of  a  purchaser  for  value. 

Under  the  Hindu  Law,  the  property  of  a  d«H?eaaed  Hindu  is  not  ao 
hjpothp<»t€dy  for  his  debt5,  as  to  preTent  his  heir  from  disi>05ing  of  it  to 
a  third  party,  or  to  allow  a  creditor  to  follow  it  into  the  hands  of  a  person 
who  has  pnrchase^t  from  the  heir  of  the  deceased  in  good  faith  and  for 
Taluable  consideration. 

SuTilxuMapa  t.  Moodhapa  (a)  and  Naroo  Huree  v.  Konheir  Munokur 

(b)  followed. 

npHIS  was  a  special  appeal  from  the  decision  of  C.  6.  Kern- 

ball.  District   Jadge  of  Sorat,  in  Begalar  Appeal  No. 

103  of  1868,  reversing  the  decree  of  the  Mnnsif  of  Broach. 

The  appeal. was  argned  before  Westbopp,  C.J.^  Gibbs  and 

LlOTD,  J  J. 

McCuUoch  (with  him  Shdntdrdm  Ndrdyan)  for  the  appel* 
lant 

Dhirajldl  Mathurddds  for  the  respondent. 

Cur.  adv,  vult. 

Wbstbopp,  C.J. : —  Banchhod  Harji  being  indebted  to 
Jamijatr&m  Rlmchandra,  the  plaintiff  in  this  snit,  died  in 
A.D.  ,1853-54,  leaving  certain  land.  The  land  devolved 
upon  his  brother  and  heir,  Naran  Harji,  who  sold  it  in  1859 
to  the  defendant  for  Rs.  325,  as  appears  by  the  deed,  exhi- 
bit No.  9.  That  deed  bears  date  upon  the  28th  September 
1859,  and  was  registered  upon  the  30th  September  1862. 

In  Ift^O  tlio  plaintiff  brought  a  suit  againt  Naran  Harji, 
and  obtained  a  decree  in  that  suit  on  the  30th  October  1860, 
for  the  amount  due.  The  lands  already  mentioned  were  sold, 
under  that  decree,  to  the  plaintiff  for  Rs.  51  on  the  Slat 
March  1864,  and  a  certificate  of  sale  was  granted  to  him 
under  date  the  23rd  July  1864. 

(a)  8  Harr.  Bom.  Bep.  232.  (h)  Ibid.  289. 


BOMBAY  HIGH  COURT  BEPOBTB.  117 

On  the  29th  March  1865,  the  plaintiff  brought  the  present       1872. 
snit  against  the  defendant  to  recover  the  land.     The  Munsif    Jamiyat- 
made  a  decree  in  favour  of  the  plaintifE.  ra  mchan- 

DBA 

The  defendant  appealed  on  several  grounds  to  the  District  ^- 

.       .  Pabbhuda'8 

Judge,  who  reversed  the  decree  of  the  Munsif  with  costs.  Hathl 

The  District  Judge  and,  indeed,  the  Munsif  also,  came  to 
the  conclusion  that  the  sale  in  1859  to  the  defendant  was 
bona  fide.  The  Munsif,  however,  relying  on  certain  deci- 
sions of  the  Sadr  Aialat,  was  of  opinion  that  Naran  Harji 
could  not  sell  the  land  discharged  from  the  debts  of  Ranchhod 
Harji.  Tlie  District  Judge  thought  that  those  decisions  were 
unsustainable,  and  on  the  authority  of  Unnopooma  Dassea 
V.  Gunga  Narain  Paul  (c)  held  that  the  sale  by  Naran  Harji 
was  valid  against  the  creditor  of  Ranchhod  Harji. 

The  plaintifE  has  made  a  special  appeal  to  this  Court 
against  the  decree  of  the  District  Judge.  The  only  point 
argued  before  us  was  the  point  already  noticed  as  to  the 
validity  of  a  bona  fi^e  sale  made  by  the  heir  of  a  deceased 
Hindu  debtor. 

For  the  plaintifE  the  following  passage  in  Mr.  Grove 
Grady^s  Hindu  Law  has  been  relied  upon  : — *'  The  assets  of 
the  debtor  may  be  pursued  by  a  creditor  into  whosoever 
hands  they  may  come:  Y^jnavalkya  1  Dig.  270;  1  Stra.  H. 
L.  166  3  2  Ibid  280,  282  ;  as  property  descends  on  the  death, 
whether  natural,  presumed,  or  civil,  so  the  liability  then 
arises;  Vishnu,  1  Dig.  266;  1  Stra.  H.  L.  166.^'  p.  79.. 

The  proposition  that  the  assets  of  the  debtor  may  be 
pursued  into  whosoever  hands  they  may  come  is  too 
broadly  stated  in  1  Stra.  H.  L.  166,  and  in  the  remark  of 
Mr.  Colebrooke  in  2  Stra.  H.  L.  282,  whence  Mr.  Grove 
Grady  appears  to  have  taken  it,  and  is  not  warranted  by 
the  passage  quoted  by  Colebrooke  from  Nirada,  1  .Dig, 
272,  *  which  is  as  follows : — '^  Of  the  successor  to  the 
estate,  the  guardian  of  the  widow,  and  the  son  not  com- 
petent to  the  management  of  affairs^  he  who  takes  the  assets 

(c)     2  Calc.  W.  Rep.  Civ.  R.  296. 
•  Bk.  I,  ch.  V.  pi.  172. 
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» 

1872.       becomes  liable  for  the  debts ;  the  son^  though  incompetent, 
Jajotat-    TMist  pay  the  debt^  if  there  be  no  craardian  of  the  widow, 

Ra'mchan.   nor  a  successor  to  the  estate ;  and  the  person  who  took  the 
^^       widow  if  there  be  no  successor  to  the  estate  nor  competent 

Pabbuuda'b  son.''  On  that  passage  the  commentator  Jagann&tha  says : 
''This  text  may  be  thns  interpreted:  whoever  takes  the 
assets,  whether  he  be  the  regula/r  successor  to  the  estate, 
guardian  of  the  wife,  or  son  of  the  deceased,  but  incompe- 
tent to  the  management  of  aCEairs,  is  successor  to  the  estate, 
and  must  pay  the  debts/'  It  is  manifest  that  neither  N&ra- 
da  nor  his  commentator  had  in  mind  the  case  of  an  alienee 
for  valuable  consideration.  Both  were  evidently  speaking 
of  persons  who  succeed  to  the  estate  or  to  its  manage- 
ment, and  not  of  transferees  or  vendees  for  valuable  consi* 
deration.  The  same  remark  is  applicable  to  the  passage 
from  Yijnavalkya  1  Dig.  270,  referred  to  in  I  Stra.  H.  L. 
166  and  by  Mr.  Grove  Grady,  which  is  as  follows: — ''He 
who  has  received  the  estate  of  a  proprietor  leaving  no  son 
capable  of  business  must  pay  the  debts  of  the  estate,  or  on 
failure  of  him,  the  person  who  takes  the  wife  of  the  deceased ; 
but  not  the  son  whose  father's  assets  are  held  by  another.'' 
Upon  which,  Jagann&tha  comments  thus :  "  The  order  in 
which  persons  are  liable  for  debts,  is,  therefore,  as  follows  :  in 
the  first  place,  the  debtor  himself;  on  failure  of  him^his  son 
competent  to  inherit  and  manage  the  estate ;  on  failure  of  such, 
the  son's  son ;  if  there  be  nos^ich  gra/ndson,  the  great-grandson, 
wife,  uncle,  or  other  heir,  who  has  succeeded  to  the  estate, 
or  the  brother  or  other  guardian  of  it ;  should  there  be  no  such 
person,  he  who  has  taken  the  widow ;  if  there  be  none  such, 
a  son  incompetent  to  inherit  or  to  manage  the  estate."  The 
nearest  approach  that  we  find  to  the  inclusion  of  a  stranger 
in  blood  to  the  deceased  in  the  remarks  of  Yd  jnavalkya, 
Ndrada,  or  their  commentator  Jagann&tha,  is  in  their  mention 
of  the  second  husband  of  the  widow  of  the  deceased  (as  to 
whom  see  now  Bombay  Act  YII.  of  1866),  and  nothing 
whatever  to  indicate  any  intention  to  refer  to  a  bond 
fide  alienee  for  valuable  consideration.  Neither  of  the  cases 
upon  which  Mr.  Golebrook  and  Mr.  Ellis  remark  in  2  Stra. 
H.  L.  280,   282,  touch  such   a  case.     They   relate   to  the 
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liability  of  the  widow.     The  passage  from  ViBfano,  1  Pig.        18T2. 
266,  cited  by  Mr.   Grove  Grady,  relates  to  sons  and  grand-    Jamitat- 
aons }  and  the  dictum  in  VyavahSra  Maynkha  Ch.  IV.  Section  ra'^hak- 
rV.   pi.  33  :  — "  He  who  takes  the  estate  mnat  be    made        "** 
to  pay  the  debts  of  it,"  is  shown  by  the  context  to  relate  pabbhuda's 
to  those  who  take  by  succession  or  inheritance,  and  not  to        ^'bl 
those  who  take  by  porchase.     So  too  Ibid  Chapter  V.,  Sec- 
tion IT.,  pi.  16,  both  of  which  are  foonded  on  the  passage 
already  cited  from  Y^jnavalkya. 

In  the  case  of  Kiekundass  t.  Keaoo  {d)  relied  upon  by  the 
Mnnsit,  the  Shistri  is  represented  as  having  informed  the 
Court "  that  according  to  Hindu  law  no  transfer  either  of  self- 
acqalredproperty,or  of  property  derived  by  inheritance,  would 
be  good  ^0  long  as  debts  were  anpaid,"  and  the  marginal  note 
of  the  decision  is  to  that  effect.  The  Sh£stri  seems  to  hare 
overstated  the  law,  and  on  looking  into  the  facta  of  the  case, 
we  (Jiink  that  the  marginal  note  of  it  should  have  been  that 
"  if  land  belonging  t^  the  father  and  son  be  partitioned  be- 
tween father  and  son,  the  portion  of  land  allotted  to  the  son, 
ae  well  aa  that  retained  by  the  father,  remains  liable  to  the 
previously  incurred  debts  of  the  father."  Such  a  state  of  facta 
has  no  bearing  upon  the  present  case.  I/itggah  Fattajee  v. 
Trimlmck  Serjee  (e)  was  the  case  of  an  attachment  upon  the 
estate  of  Manuel  de  Monte,  a  deceased  Portuguese,  in  the 
hands  of  Hindu  alienee  for  valuable  consideration  to  whom 
it  had  been  sold  in  the  interval  between  decree  ^nd  attachment. 
That  decision  was  most  certainly  wrong.  The  Hindu.taw, 
whatsoever  it  may  be,  had  no  bearing  upon  the  question  of 
the  liability  of  the  estate  of  a  deceased  Portuguese  to  his 
debts,  and  the  decree  before  attachment  gave  no  lien  to  the 
judgment  creditor  upon  the  lands  of  the  judgment  debtor. 
A  sale  of  property,  if  made  for  good  consideration  subsequent- 
ly to  the  recovery  of  a  judgment  against  the  vendor,  would 
sale  were  made  for  the  pnrposeof 
liment  by  the  judgment  creditor : 
Terry  (g)  Evekigh  v.  Purtiord  (h). 

D.  Bep.  Part  II  p.  108. 
5.  D.  A.  18S0  to  1840  p.  34. 
&N.807.    (A)  a  Hoo.  &  R  539. 
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1872.  In    Chenbussappa  v.   Santappa    (i)    relied   upon  by  the 


Jam  I Y  AT-    Munsif,  where  after  a  decree  had  been  obtained  against  one 


RAM 


Ra'hchan-    Sedling  Appa,  a  Hindu,  who  afterwards  died,  and  whose  son, 
^"^         before  any  attachment  had  been  issued  upon  the    decree, 
Pabbhuda's  sold  a  house  of  the  deceased  for  valuable   consideration  to 

Hath  I 

Santappa,  the  Munsif  held  the  sale  invalid  as  against  a  sub- 
sequent attachment  sued  out  by  the  judgment  creditor 
against  Sedling  Appa  upon  the  decree,  the  Munsif  so  ruled 
inasmuch  as  the  decree  was  of  date  anterior  to  the  sala 
The  Assistant  Judge  Mr.  Gilbert  Elliott  reversed  his  decree 
and  the  Sadr  AdAlat  reversed  that  of  Mr.  Elliott  on  Special 
Appeal,  not  upon  any  ground  called  in  aid  from  Hindu  law, 
but  upon  the  same  reason  as  that  given  by  the  Munsif, 
and  upon  the  authority  of  the  clearly  erroneous  decision  just 
quoted  from  select  cases  S.  D.  A.,  p.  24.  Both  of  those 
decisions  were  subsequently,  as  we  think,  rightly,  overruled 
by  the  Sadr  Adilat  in  Sunbassapa  v.  Moodkapa  (j)  and 
Naroo  Hurree  v.  Konheir  Munohur  (fc).  And  in  Unnopooma 
Dassea  v.  Gunga  X  (train  Paul  (1)  Loch  and  Glover,  J  J., 
held  that  "it  had  not  been  shown  from  any  text  of  Hindu 
law  that  the  property  of  a  deceased  Hindu  is  so  hypothecated 
for  his  debt«  as  to  prevent  his  heir  from  disposing  of  it  to  a 
third  party,  or  to  allow  a  creditor  to  follow  it  and  take  it  out 
of  the  hands  of  a  third  party,  who  has  purchased  in  good 
faith  and  for  valuable  consideration.  The  creditor  may  hold 
the  heir  personally  liable  for  the  debt,  if  he  have  alienated 
the  property"  (to  that  we  would  add  '  if  the  property  alienat- 
ed would  have  been  sufficient  to  pay  the  debt,  and  if  not  his 
liability  would  extend  only  to  the  value  of  the  property'  see 
Bombay  Act  VII.  of  1866)  "  but  he  cannot;  we  think,  follow 
the  property." 

In  that  ruling,  with  the  qualification  which  we  have  paren- 
thetically introduced,  we  concur,  and  upon  these  grounds  we 
affirm  the  decree  of  the  District  Judge  with  costs. 

Decree  afirmed  v^ith  costs, 

(0  7  Harrington  20  Sp.  App.  4151.    (J)  8  Harrinjfton  282. 
(Jfe)  Ibid  289.        (0  2  Oalc.  W.  Rep.  CiV.  R.  296. 
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[Appellate  Civil  Jurisdiction.]  ^^^^^^^ 

Sjpecwii  Af^eal  No.  313  0/  8169.    *x^^  '^V 


Ba'la'ra'm  Nbmchand    A'm>eudn{:  *" 


vppeaant:  *^ '  z-'^^"  '  . 
Appa'  valad  Dulu,  Hanmanta'  bin  Ba'pu, 
and  Maha'du  bin  Vithu    Respondents. 


Beffisiraiion — Reg.  IX.  of  IS^,  Sec,  F/»,  CI.  L — Prior  un/registered sale 
with  j9O8«0««ion — Sulmqv^ent  registered' mortgage  without  possession — Aists 
XVI.  of  1864,  ZX  of  1866,  and  VllL  of  1871. 

On  the  15th  of  December  1863,  H.  purchased  from  D»  for  valuable 
consideration  two  fields  in  the  Sat&ra  District  (to  which  the  provisions  of 
Reg.  IX.  of  1827  and  of  Act  XIX.  of  1S43,  as  to  registration,  were  then 
applicable)  and  was  duly  put  into  possession  of  the  fields.  The  deed  of 
sale  was  not  registered. 

On  the  l4th  of  February  1864  D.  mortgaged  by  a  registered  mortgage 
the  same  two  fields  to  B.  who  then  knew  that  H.  was  in  possession  of 
the  fields  as  purchaser. 

KM  that,  according  to  the  true  construction  of  Reg.  IX.  of  1827,  Sec. 
VI.,  cL  L,  the  title  of  H.  having  been  completed  by  possession,  there  waa 
no  property  in  the  fields  left  in  D.  to  mortgage  to  6.,  and  that,  therefore, 
H.  (the  purchaser)  had  a  better  title  to  the  fields  than  R  the  mortgagee. 

Setnhle,  The  effect  would  have  been  the  same  under  the  provisions  of 
Act  XVI.  of  1864  or  of  Act  XX.  of  1866. 

Histoiy  of  Registration  given,  and  the  provisions  of  different  enact- 
ments relating  to  registration  compared  and  discusssed. 

rilHIS  was  a  special  appeal  from  the  decision  of  A.C.  Watt, 
Assistant  Judge  at  S^tara,  in  appeal  No.  351   of  1867, 
confirming  the  decree  of  Pandurang  Parshrdm,  Mansif  of 
Nateputay,  in  the  district  of  S^t&ra. 

The  facts  are  set  out  fully  in  the  judgment  of  the  High 
Court. 

The  appeal  was  argued  before  Westropp,  C.J.,  Lloyd  and 
Melvill,  JJ.,  on  the  8th  June  1870,  and  again  on  the  11th 
Jannary  1871. 

Bhairavndth  Mcmgesh,  for  the  appellant. 
Tdnduraiig  Balibhadra  for  the  respondent. 

Cur.  adv.  vuU. 

m 

Westropp  C.J. : — We  think  that  from  the  judgment  of  the 
Court  below  we  may  take  the  following  facts  as  proved. 

16  HO 
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1872.  On  the  15th  December  1863,  Dulu,  the  father  of  the  first 


Ba'la'bam  named  defendant,   Appd,   sold   to    the    second  defendant, 

V.  Hanmanta,  for  valaable  consideration,  two  fields  (Nos.  185 

vSad  ^^^  1^6)  ^^  *^®  CoUectorate  of  S^tdra,  and  executed  a  deed 

DuLu  (Exhibit  No.  11)  of  that  date,  whereby  he  conveyed  those 

H.  BA  PU|  *  , 

M.  ViTHu.    fields  to  Hanmanta  who  was  then  duly  put  into  possession 
of  the  same.     That  deed  was  unregistered. 

On  the  18th  December  1863,  Bdlidlm  Nemchand,  the 
present  plaintiff,  under  a  decree  for  money  which  he  held 
against  Dulu,  caused  four  fields,  including  the  two  already 
mentioned,  to  be  attached.  Those  two  wore  then  in  the 
possession  of  Hanmanta . 

In  exhibit  No.  35,  which  is  the  attaching  Kdrkun's 
memorandum  of  attachment,  misdated  11th  December  1863, 
and  should  have  been  dated  21st  December  1863,  that  officer 
notes  that  he  had  attached  four  lots,  viz.,  185,  186,  187,  and 
188,  and  that  '^at  the  time  of  attaching  the  aforesaid  lands 
Hanmantd  bin  Bipu  stated  that  Nos.  1*85  and  186  had  been 
sold  to  him  and  were  in  his  possession,  therefore,  they  are 
written  as  deducted"  (or  '^  excepted"). 

The  attachment  seems  to  have  been  withdrawn  or  abandon-  • 
ed  by  Bdl^r^m  Nemchand,  and  thereupon  Dulu,  in  pursuance 
of  an  arrangement  with  him,  executed  to  him  a  mortgage 
bond  (Exhibit  No.  3)  dated  14th  February  1864,  for  Es.  300, 
whereby  he  purported  to  secure  to  Bdldrdm  Nemchand 
Bs.  200,  part  of  the  amount,  by  a  mortgage  in  possession 
of  the  four  fields  Nos.  185,  186,  187  and  188  for  ten  years, 
with  a  clause  that  if  the  Bs.  200  were  not  repaid  within 
those  ten  years,  the  mortgage  should  be  converted  into  a  sale. 

The  present  suit  was  brought  by  Bdldr&m  against  Appi, 
the  son  of  Dulu  who  had  died,  and  also  against  Hanmanti 
(in  respect  of  Nos.  185  and  186)  and  against  Mah&du  (in 
respect  of  No.  187)  to  obtain  possession  of  the  fields  185, 
186  and  187,  the  plaint  stating  that  No.  188  had  been  given 
into  possession  of  the  plaintiff. 

Eanmant&  defended  the  suit  by  alleging  his  prior  pur- 
ehasej  on  the  15th  December  1863,  of  the  fields  185  and  186 
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undei"  exhibit  No.  11,  and  his  uninterrupted  possession;  and         1872. 

alleged   that  the   plaintiff's  mortgage  was   obtained  from    Ba'la'&a'm 

•r.  ,    ,         ,,     .  Nemchand 

JJulu  by  collusion.  i., 

Mahddu  also  defended  the  suit,   so  far  as  it  affected       vaiad 

^^'  IS*^-  H.  Ba'pu, 

The  Munsif,  although  admitting  that  a  registered  deed  is,  *  ^^^^' 
under  Act  XIX.  of  1843,  entitled  to  priority  over  an  unre- 
gistered deed,  being  of  opinion  that  Dtilu  had,  previously 
to  the  execution  of  the  registered  instrument  (No.  3),  not 
only  by  No.  11  but  also  by  giving  over  possession  of  the 
fields  185  and  186  to  Hanmant£,  parted  with  the  whole  of 
his  (Dulu^s)  interest  in  those  fields,  and,  therefore,  had 
nothing  to  convey,  made  a  decree  in  favour  of  Hanmant^  as 
to  those  numbers. 

He  decreed  that  the  plaintiff  should  recover  field  No.  187 
from  Mahadu. 

The  plaintiff  appealed  against  the  decree  so  far  as  it 
related  to  fields  Nos.  185  and  186,  alleging  (contrary  to  the 
fact)  that  those  fields  were  in  Dulu's  possession  at  the  date 
of  the  mortgage  (No.  3)  to  the  plaintiff,  and  relying  on  its 
registration.  He  also  impeached  Exhibit  No.  11  as  fraudu- 
lent and  denied  that  Hanmanti  ever  had  possession  under  it. 

At  first,  the  Assistant  Judge,  being  under  a  mistake  as  to 
dates,  held  the  sale  to  Hanmant^  to  be  fraudulent,  and, 
reversing  the  Munsif *s  decree  as  to  him,  decided  in  favour 
of  the  plaintiff,  but  afterwards,  on  review,  restored  the 
Munsif^s  decree.  The  Assistant  Judge  gave  no  opinion 
as  to  the  effect  of  the  registration  of  the  mortgage  (No.  3).. 

The  plaintiff  has  specially  appealed  to  this  Court.  A 
point,  at  first  made  by  his  pleader  as  to  tho  review  having 
been  granted  after  the  expiration  of  tho  90  days  allowed  by 
hiw  for  the  purpose,  and  without  reasonable  cause  being^ 
shown  for  the  delay,  has  been  abandoned.  As  to  the  5th 
point  of  appeal  it  must  fail,  as  it  is  manifest  that  the  Judge 
was  not  asked  to  raise  the  issues  mentioned  in  it.  He  has,, 
however,  as  we  think,  substantially  found  both  of  the  facts 
mentioned  in  it  in  the  affirmative.     The  only  other  point 
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^^72.       argaed  before  as  was  that  the  registratioii  of  the  mortgage 

Ba'la'bam  bond.  Exhibit  No.  3,  dated  14th  February  1864,  gave  it 

9.  priority  over  the  deed  of  sale  (Exhibit  No.  11)  dated  15th 

^^       December  1863,    notwithstanding  the  possession  under  it, 

Dot,u       relied  on  by  Hanmanti.     It  was  contended  for  the  plaintiff 

H*  Ba  PU, 

M.  ViTHu.  that  this  was  so  because  Bombay  Act  III.  of  1863  (which 
received  the  assent  of  the  Governor-General  in  Council  on 
the  15th  April  1863,  and  purported  to  subject  the  CoUec- 
torate  of  S^tdra,  from  the  1st  January  1863,  to  the 
Regulations  and  Acts  which  are  or  shall  at  any  time  here- 
after be  in  force  within  the  territories  subject  to  the 
Presidency  of  Bombay)  had  rendered  (amongst  others) 
Begulation  IX.  of  1827  and  Act  XIX.  of  1843  applicable  to 
that  Collectorate,  and,  therefore,  to  the  lands  in  question  in 
this  suit. 

What  occurred  when  the  plaintiff  caused  the  fields  185  and 
186  to  be  attached,  must  have  given  him  notice,  that  Han- 
mantd  was  then  in  possession  of  thgse  fields,  and  alleged 
that  they  had  been  sold  to  him.  -The  mortgage  to  the 
plaintiff  was  not  executed  until  more  than  two  months  after 
the  attachment.  The  question  is  whether  the  notice  which 
the  plaintiff  thus  had  of  Hanmantd's  possession  and  the  sale 
to  him,  in  evidence  of  which  Hunmunta  produces  his  un- 
registered deed  of  purchase  (No.  11)  of  the  15th  December 
1863,  prevents  the  plaintifPs  registered  mortgage  of  the 
14th  February  1864  from  taking  precedence  of  HanmantiVs 
unregistered  deed  of  purchase. 

We  shall  advert,  as  briefly  as  may  bo,  to  the  history  of  the 
law  of  Registration  in  this  Presidency. 

Bombay  Begulation  III.  of  1793,  Sec,  14,  relating  to  tho 
Court  for  Salsette,  &c.,  and  Bombay  Begulation  I.  of  1800 
relating  to  the  Court  at  S6rat,  respectively  required  the 
registration  of  mortgage  bonds  at  the  time  of  passing  the 
same. 

Those  Regulations  were  repealed  by  Reg.  I.  of  1827, 
Bombay  Regulation  IV.  of  1802  (for  establishing  a  Registry 
for  Wills  and  Deeds  for  the  transfer  or  mortgage  of  real 
property  as  regarded  Siirat  cmd  its  dependencies)  is,  except 
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in  some    trivial    points,  identical  with  Bengal  Regulation        1872. 


XXXVI.  of   1793  and  Madras  Regulation  XVII.  of  1802.   Ba'la'bam 
The  following  sections  were  common  to  all  three  Regulations. 


"  III.  First.  The  Register  is  authorized  and  required  to 
register  memorials  of  the  following  deeds. 

"  Seco7id.  Deeds  of  sale  or  gift  of  lands,  houses,  and  other 
real  property. 

"  Third.  Deeds  of  mortgage  on  land,  houses,  and  other 
real  property,  as  well  as  certificates  of  the  discharge  of  such 
incumbrances. 

"  Fourth,  Leases  and  limited  assignments  of  land,  houses, 
and  other  real  property,  including  generally  all  conveyances 
used  for  the  temporary  transfer  of  real  property. 

''  Fifth.     Wusseatnamahs  or  wills. 

'^  Sixth.  Written  authorities  from  husbands  to  their 
wives  to  adopt  sons  after  their  (the  husbands')  demise. 

''  rV.  It  shall  be  tfeft  to  the  option  of  all  persons  to  regis- 
ter or  not,  as  they  may  think  proper,  any  of  the  descriptions 
of  deeds  specified  in  the  preceding  section  (mortgage  bonds 
excepted)  that  have  been  executed,  or  which  may  be  executed, 
prior  to^'  (in  Bombay  the  1st  September  1802,  in  Bengal  the 
1st  January  1796,  and  in  Madras  the  1st  January  1805). 
^'  The  not  registering  such  deeds  shall  in  no  wise  operate  to 
the  prejudice  of  the  rights  of  the  parties  thereto,  which  shall 
remain  the  same  as  if  this  Regulation  had  never  been 
enacted. 

"  V.  It  shall  also  bo  left  to  the  option  of  all  persons  to 
register  or  not,  as  they  may  think  proper,  the  several 
descriptions  of  deeds  specified  in  clauses  4th,  5th  and  6th 
of  Section  III.  whether  executed  previous  or  subsequent  to 
the''  (dates  given  for  the  respective  Presidencies  in  Sec.  IV). 
''  The  not  registering  of  the  deeds  specified  in  those  three 
clauses  shall  in  no  wise  operate  to  the  prejudice  of  the  rights 
of  the  parties  thereto,  which  shall  remain  the  same  as  if  this 
Regulation  had  never  been  enacted."  (That  must  mean  as 
between  those  parties  themselves,  for  clauses  1  and  2  of  Sec, 
VI.  seriously  affect  their  rights  as  regarding  third  persons.) 
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1872.  '^  VI.     Fh^L     Every  deed  of  sale  or  gift,  of  the  descrip- 

Ba'la'ra'm   tion  specified  in  Clause  2nd,    Section   III.,    that   may  be 

executed  on  or  after  the"  (dates  given  in  Section  IV.  for  the 

respective  Presidencies)  "  and  a  memorial  of  which  shall  be 

DuLU       duly  registered  according  to  this  Regulation,  shall,  provided 

M.  ViTHu.    its  authenticity  be    established    to    the  satisfaction   of  the 

Court,  invalidate  any  other  deed  of  sale  or  gift  for  the  same 

property,  executed  subsequent  to  the  said  date,   which   may 

not  have  been  registered,  and  whether  such  second  or  other 

deed  shall  have   been  executed  prior  or  subsequent  to  the 

registered  deed. 

'' ScrmuL  Every  deed  of  mortgage,  of  the  description 
specified  in  Clause  3rd  Section  III.,  that  shall  have  been  or 
shall  be  registered  in  pureuancc  of  the  requisition  in  Section 
XIV.  (Bombay)  Regulation  1. 1800''  (in  Bengal  according  to 
Bengal  Regulation  XXXVI.  of  1793,  Section  III.  and 
executed  on  or  after  the  1st  January  1796  ;  in  Madras  after 
the  1st  January  1805),  '^and  provided  its  authenticity  be 
established  to  the  satisfaction  of  the  Court,  shall  be  satisfied 
in  preference  to  any  other  mortgage  on  the  same  property, 
executed  subsequent  to  the  said  date,  which  may  not  have 
been  rt^gistcred,  and  whether  such  second  or  other  mortgage 
shall  have  been  executed  prior  or  subsequent  to  the  registered 
mortgage. 

"  Third.  It  being  the  object,  however,  of  the  rules  in  the 
two  preceding  clauses,  to  prevent  pci*sons  from  being 
defrauded  by  purchasing  or  receiving  in  gift,  or  taking  in 
mortgage,  real  property  which  may  have  been  before  sold, 
given,  or  mortgaged  ;  and  as  persons  can  never  suffer  such 
imposition,  when  they  are  apprised  of  the  previous  transfer 
or  mortgage  of  the  property,  it  is  to  be  understood  that  if 
any  person  shall  purchase,  receive  in  gift,  or  take  in  mort- 
gage, any  real  property,  knowing  such  property  to  have 
been  previously  sold,  given,  or  mortgaged  to  any  other 
person,  and  that  the  deed  of  sale,  gift,  or  mortgage,  has  not 
been  registered,  and  shall  register  his  own  deed,  in  such 
case  the  deed  of  sale,  gift,  or  mortgage  of  such  subsequent 
Purchaser,   donee,  or  mortgagee,   which   may    have   been 
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registered,  shall  not,  from  the  registry  of  it,  invalidate,  or 1872^^ 

be  discharged  in  preference  to  the  unregistered  deed  of  sale,    Ba'la'ra'm 
gift,  or  mortgage,  first  executed,  provided  the  authenticity  v. 

•of  the  latter  be  established  to  the  satisfa^ition  of  the  Court."       ^^^ 

DULU 

So  far  as  these  provisions  affected  Bengal  and  Madras,    H.  Ba'pu, 
they  continued  unaltered  until  1843. 

It  will  bo  observed  that  the  rivalry  for  priority,  created 
by  them,  is*  between  one  deed  of  sale  or  gift  and  another 
such  deed,  and  between  one  mortgage  and  another  mortgage, 
ajid  not  as  between  a  deed  of  sale  or  gift  on  the  one  hand, 
and  a  mortgage  on  the  other.  (See  Section  VI.,  Clause  1 
and  Clause  2).  The  cases  decided  upon  Act  XIK.  of  1843, 
which,  in  this  respect,  was  framed  upon  the  same  principle, 
illustrate  and  establish  this  view.  See  MoJuirajah  Moheahiir 
V  Bhikhci  Chowdry  (a)  and  the  cases  there  cited  by  Pejicock, 
C.J.  (p.  62),  and  approved  of  by  him  and  a  majority  of  the 

judges,  and  Oolla  Chinna  v  Kali  Appiah  (6). 

• 

The  whole  of  the  Bombay  Eegulation  IV.  of  1802  (contain- 
ing these  provisions)  was  repealed  by  Bombay  Regulation  I. 
of  1827.  Bombay  Regulation  IX.  of  1827  (applying  to  all 
of  the  Regulation  Provinces  of  this  Presidency  at  that  time) 
was  substituted  for  it.  The  preamble  of  Regulation  IX.  of 
1827  recited  thus  :  "  Whereas  it  would  be  conducive  to  the 
security  of  titles  to  immoveable  property,  and  greatly 
facilitate  the  transfer  of  such  property  by  sale,  gift,  mort- 
gage, or  otherwise,  that  a  register  of  title  deeds  should  be 
established  in  each  zilla,  and  that  deeds  entered  therein 
should  be  allowed  such  a  preference  as  to  give  the  holder  an 
obvious  interest  in  presenting  them  for  registration  :  And 
whereas  by  establishing  also  a  general  register  in  each  zilla 
for  all  other  deeds,  obligations,  and  writings,  of  whatever 
nature,  effectual  means  would  be  provided  for  the  preserva- 
tion of  copies  of  writings,  and  great  facility  afforded  in  proving 
their  contents,  in  the  event  of  the  originals  being  lost  or 
destroyed  ;  the  following  rules  are,  therefore,  enacted,  to  take 
effect  from  such  date  as  shall  be  prescribed  in  a  Regulation 

(a)    5  Calc.  W.  Rep.  Ciy.  R.  61.  (b)    4  Mad.  H.  C.  Rep.  434,441. 
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^^72.        to  be  hereafter  passed  for  that  purpose."     In  reading  that 
BA'LA'RA'Mf  preamble  we  must  recollect  that  by  the  law  of  Hindus,  who 

NBMCHAN0  i-o^    X        .1  .  .       .  ^1  1      .  1,1 

».        (  constitute  the  great  majority   of  the  population  and  land- 

valad    '  holders  of  this  country,  a  deed  or  writing  is  not  necessary  to 

DULU   j   effect  the  transfer  of  land.     That  transfer  may  be  fully 

H.  ViTHu.,  effected  by  verbal  contract  or  gift,  if  accompanied  by  posses- 

«/  y  '  sion  (c).     With  that  rule  of  Hindu  law  neither  the  previously 

/^^  t/J^?jt  y.,   -  ^^  ,  mentioned  Regulations,   nor   this  Regulation   (IX.  of  1827) 

purported  to  interfere ;  and  had  they  so  interfered,  the  result 
would  probably  have  been  frequent  injustice  to  honest  ven- 
dees and  transferees  of  immoveable  property.  No  doubt  it 
is  far  more  usual  that  there  should  be  a  writing  when  & 
sale  or  transfer  takes  place  than  that  there  should  not, 
but  the  instances  to  the  contrary  were  suflSciently  nume- 
rous to  prevent  the  Legislature  from  desiring  to  meddle 
with  the  rule  of  Hindu  law  that  a  writing  is  not  indis- 
pensable. Reverting  to  Regulation  IX.  of  1827,  we  find 
that  Section  III.,  Clause  1,  is  as  follows  :  "  The  register  of 
title  deeds  shall  be  appropriated  to  the  registry  of  sunnuds, 
deeds  of  sale,  gift,  devise,  or  mortgage  of  lands,  houses, 
offices,  or  other  immoveable  property,  situated  within  the 
Zilla ;  of  awards  of  arbitrators  determining  the  right  to  such 
property  so  situated,  and  of  ddeds  of  release  or  discharge 
of  mortgages,  or  other  incumbrances  affecting  the  same,  and 
generally  of  all  documents  relating  to  the  right  and  title  to 
immoveable  property  within  the  Zilla.^'  Most  probably  the 
word  *'  devise,^'  which  occurs  in  that  clause,  is  a  misprint  for 
"  demise,"  the  word  "  devise^'  being  wholly  inapplicable  to 
a  deed,  and  applicable  only  to  testamentary  writings  (wills 
•  or  codicils).     The  argument,  in  favour  of  the  supposition 

that  this  is  a  misprint,  seems  to  be  rendered  conclusive  by  the 
fact  that  the  registration  of  wills  (a  term  sufiBciently  large  to 
include  codicils)  is  expressly  provided  for  by  Section  IV.  and 
directed  to  be  made  in  ^'  the  general  register,''  as  distinguished 
from  "  the  register  of  title  deeds,''  (d)  to  which  alone  Section 

(c)    6  Moo.  Ind.  App.  2G7 ;  1  Mad.  H.  G.  Rep.  100 ;  2  Ibid.  37  39 ; 

1  Stra.  H.  L.,  277. 

((£)    See  Section  I.  Clause  1,  and  Section  IX.  G.  1. 
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•III.  claaso   I  has  reference.     And  if  the  word  printed  as        ^872. 
*'  devise''  in  Section  III.,  clause  1,  were  not  intended  to  have  Ba'la'ra'm 
been    "  demise,''   the   important   case  of  leases,  which  we   ^      „. 
might  expect  to  find  specially  provided  for,  (as  distinguished       valad 
from  deeds  of  gift,  sale,  or  mortgage  which  are  specified,)       Dulu 

Jl.  SA  PT7. 

would  have  been  left  to  fall  within  the  concluding  general  M.  Vithu. 
words  "all  documents  relating  to  the  right  and  title  to 
immoveable  property,"  whereas  leases  were  eo  rwwuVis  provided 
for  in  the  previous  Regulation  IV.  of  1802,  Section  III. 
clause  4.  Section  VI.,  clause  1,  is  :  "Every  deed  or  other 
writing  transferring  or  mortgaging  immoveable  property 
situated  within  the  Zilla,  if  registered  in  the  register  of  title 
deeds,  shall,  without  regard  to  the  date  of  execution,  if  proved 
to  be  valid,  be  preferred  to  and  satisfied  before  any  deed  of 
the  nature  of  those  specified  in  Section  III.,  clause  1 ,  either 
subsequently  registered  or  not  registered  at  all ;  but  this 
preference  shall  extend  only  to  the  immoveable  property 
thereby  transferred  oi;  mortgaged ;  provided,  however,  that 
if  any  person  shall  purchase,  receive  in  gift,  or  take  in 
mortgage  immoveable  property,  knowing  such  property  to 
have  been  previously  sold,  given,  or  mortgaged,  to  any  other 
person,  and  that  the  deed  of  sale,  gift,  or  mortgage,  has  not 
been  registered,  and  shall  register  his  own  deed,  in  such 
case  the  registered  deed  shall  not,  from  the  registry  of  it, 
be  entitled  to  preference  over  the  upregistered  deed,  if 
proved  to  be  authentic. 

"  Second. — Deeds,  or  other  writings,  transferring  or  mort- 
gaging immoveable  property,  if  not  registered  in  the  regis- 
ter of  title  deeds,  shall  not  on  that  account  be  invalidated 
or  null ;  but  shall  stand  in  regard  to  each  other  unaffected 
by  the  rules  relating  to  registration." 


That  Section  (VI.)  did  not  limit  the  competition  for  priority 
to  documents  ejuadem  generis  only,  but,  as  we  think,  most 
reasonably  rendered  it  general  amongst  all  deeds,  mortgages^ 
or  other  documents  (except,  as  already  suggested,  testa- 
mentary  documents)  relating  to  the  right  and  title  to  im- 
moveable property. 
17  H  c 


*  I 
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1872.  The  concluding  proviso  in  Section  VI.,  clause  I.,  of  that- 
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Ba'la'ra'm  Regulation  {JX.  of  1827)  as  to  the  effect  of  knowledge  or 
notice  of  unregistered  documents,  as  well  as  the  similar 
provisions  contained  in  Bengal  Regulation  XXXVI.  of  1793, 
Section  VI.,  cl.  3,  and  Madras  Regulation  XVII.  of  1802, 
Section  VI.,  clause  3,  were  repealed  by  Act  I.  of  1843,  the 
preamble  of  which  is  "  Whereas  the  Registry  Laws  now  in 
force  in  the  respective  Mofussils  of  Bengal,  Madras  and 
Bombay,  provide  that  registered  conveyances  and  other  in- 
struments affecting  titles  to  land  and  other  interests  therein 
shall  not  take  precedence  of  unregistered  conveyances  and 
instruments  in  cases  where  the  party  registering  shall  have 
known  of  the  existence  of  such  unregistered  conveyances  or 
other  instruments ;  and  whereas  a  complicated  system  of  law 
has  arisen  out  of  the  construction  which  is  to  be  given  to  the 
provisions  regarding  the  knowledge  of  parties,  or  notice  had 
by  them  in  such  cases  ;  and  whereas  much  perjury  has  been 
committed  in  investigations  touching  the  fact  of  such  notice 
or  knowledge,  and  much  of  the  time  .of  the  Courts  has  been 
occupied  with  such  investigations ;  and  whereas  in  conse- 
quence of  forgeries,  perjuries,  fraudulent  concealments,  and 
other  practices,  no  person  purchasing  or  advancing  money 
on  the  security  of  land  can  safely  rely  on  the  conveyances  or 
other  instruments  affecting  the  title  to  such  land  or  other 
interest  therein  affording,  by  means  of  their  being  registered, 
a  security  against  conveyances  or  instruments  being  set  up, 
as  of  previous  date,  by  unregistered  claimants.*' 

The  first  remark  which  that  preamble  suggests  is  that 
the  notice  or  knowledge  spoken  of  there  is  notice  or  know- 
ledge of  unregistered  conveyances,  and  the  same  remark 
may  substantially  be  made  of  the  concluding  proviso  in  cl.  1 
of  Section  VI.  of  Regulation  IX.  of  1827,  for  the  words  there, 
"  knowingsuch  property  to  have  been  previously  sold,  given,  or 
mortgaged,  to  any  other  person,''  are  immediately  connected 
with  ''  aaid  that  the  deed  of  sale  gift,  or  mortgage,  has  not 
beea  registered.''  Neither  the  preamble  to  Act  I.  of  1848^ 
nor  the  oondnding  proviso  in  clause  1.  of  Section  VI.^ 
Regulation  IX.  of  1827^  which  latter,  together  with  the  pro- 
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Visions  as  to  notice  in  the  Bengal  and  Madras  Regulations,        1^7^- 


that  Act's  preamble  proposes  for  repeal,  had  any  reference  Ba'la'ba'm 
to  notice  or  knowledge  of  verbal  contracts  as  to  immoveable 
estate,  or  notice,  or  knowledge  of  possesfdon  under  any  con- 
tract either  in  writing  or  oral. 


The  enacting  part  of  Act  I.  of  1843  is  as  follows  :  "It  is 
hereby  enacted  that  all  provisions,  contained  in  any  Regula- 
tion or  Regulations  of  the  Bengal,  Madras  or  Bombay  Codes, 
touching  such  knowledge  or  notice  as  aforesaid  of  previous 
unregistered  conveyances  or  instruments  affecting  titles  to 
land  or  other  interests  therein,  shall  be  repealed  from  the  first 
day  of  May  next ;  and  every  conveyance  or  other  instrument 
affecting  title  to  land,  or  any  interest  in  the  same,  authorized 
by  those  Codes  respectively  to  be  registered,  shall,  so  far  as 
regards  any  lands  to  which  the  same  relate,  be  void  as  against 
any  person  claiming  under  any  subsequent  conveyance  or 
other  instrument  duly  registered,  unless  the  prior  convey- 
ance or  instrument  shall  have  been  duly  registered  before 
the  registration  of  the  subsequent  conveyance  or  instrument ; 
any  alleged  notice  or  knowledge  of  such  prior  conveyance  or 
instrument  notwithstanding  :  Provided  always  that  this  Act 
shall  not  be  construed  to  extend  to  any  conveyance  or  other 
instrument  made  before  the  first  day  of  May  next/' 

That  Act,  except  so  far  as  it  repealed  the  provisions  in 
previous  Aots  as  to  notice  or  knowledge  of  unregistered 
documents,  was  itself  repealed  by  Act  XIX.  of  1 843,  Section 
I.  The  2nd  section  of  the  last-named  Act  enacted  that 
**  from  the  1st  day  of  May  last  past,  every  deed  of  sale,  or 
gift  of  lands,  houses,  or  other  real  property,  a  memorial 
of  which  has  been  or  shall  be  duly  registered  according  to 
law,  shall,  provided  its  authenticity  be  established  to  the 
satisfaction  of  the  Court,  invalidate  any  other  deed  of  sale  or 
gift  for  the  same  property  which  may  not  have  been  registered, 
and  whether  such  second  or  other  deed  shall  have  been 
executed  prior  or  subsequent  to  the  registered  deed ;  and 
that  from  the  said  day  every  deed  of  mortgage  on  land, 
houses  and  other  real  property,  as  well  as  certificates  of  the 
discharge  of  such  incumbrances,  a  memorial  of  which  has 
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1872.       been  or  shall  be  duly  registered  according  to  law^  and  pro- 


Bii'LA'RAM  vided  its  authenticity  be  established  to  the  satisfaction  of 
*^rf ^^^  the  Court,   shall  be   satisfied  in   preference   to   any  other 
^L^       mortgage  on  the  same  property  which  may  not  have  been 
DuLu       registered,  and  whether  such  second  or  other  mortgage  shall 
M.'viTHu.    have  ^een  executed  prior  or  subsequent  to  the  registered 
mortgage,  any  knowledge,  or  notice,  of  any  such  unregistered 
deed  or  certificate  alleged  to  be  had  by  any  party  to  such 
registered    deed    or  certificate  notwithstanding :   Provided 
always  that  nothing  in  this  section  contained  shall  be  con- 
strued to  extend  to  any  deed  or  certificate  made  before  the 
said  1st  day  of  May  last  past." 

"  Section  3.  And  it  is  hereby  declared  and  enacted  that 
no  conveyance  or  other  instrument  affecting  title  to  land,  or 
any  interest  in  the  same,  whether  made  before  or  after  the 
said  1st  day  of  May  last  past,  other  than  such  deeds  or  certi- 
ficates as  aforesaid,  are  or  shall  be  iu  any  respect  void  for 
want  of  registration,  any  act,  regulat^pn  or  law  to  the  con- 
trary notwithstanding." 

The  above  quoted  2nd  section  of  Act  XIX.  of  1843  is 
drawn  rather  upon  the  model  of  Bengal  Regulation  XXXVI. 
of  1793  Section  VI.  clauses  1  and  2;  Madras  Regulation 
XVII.  of  1802  Section  VI.  cl.  1  and  2  ;  and  the  previously 
repealed  Bombay  Regulation  IV,  of  1802,  Section  VI.  clauses 
1  and  2,  than  of  Bombay  Regulation  I.  of  1827,  Section  VI. 
clause  1,  which  gave  the  preference  to  the  prior  registered 
instrument,  whether  it  might  be  a  mortgage,  or  a  deed  of  sale, 
or  gif t^  and  did  not  limit  the  competition  for  priority  to  in- 
struments ejusdem  generis  as  did  the  Madras,  Bengal  and  pre- 
vious Bombay  Regulations  (e).  It  tas,  however,  been  held, 
in  Parshotum  Rancliod  v  Jagjivan  Mayaram  (/)  that  the  first 
part  of  clause  1,  Section  VI,  of  Bombay  Regulation  IX.  of 
1827  was  then  (September  1863)  in  full  force,  (the  latter  part 
as  to  the  effect  of  knowledge  or  notice  having  been  expressly 

(e)  See  per  Peacock,  C.J.,  in  5  Calc  W.  Rep.  Oiv.  R.  61,  62,  and  in 
1  Beng.  L.  R  200,  and  see  the  cases  referred  to  by  him  in  both  of  these 
places. 

(/)    1  Bom.  H.  C.  Rep.  60. 
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repealed  by  Act  I.  of  1843).     The  Court  said  :  "  Whatever  ^ 1872. 

may  be  the  effect  of  Act  XIX.  of  1843,  we  think  that  it  has  Ba'la'ba'm 

NEMCH  ANT) 

not  deprived  the  appellant  of  the  right  to  rely  on  Regulation  ^^ 

IX.  of  1 827,  Section  VI.  The  latter  portion  of  the  first  clause  ^If^ 
of  that  section,  relating  to  notice  of  unregistered  documents,  Dulu 
has  been  repealed  by  Act  I.  of  1843,  but  the  first  part  of  that  m.  VituJ. 
section  which,  taken  together  with  Section  III.  of  the  same 
BegulAtion,  clearly  provides  that  a  deed  of  sale  duly  regis- 
tered shall  be  preferred  to  and  satisfied  before  a  deed  of 
mortgage  unregistered,  or  registered  at  a  subsequent  date, 
has  not  been  repealed  by  Act  I.  of  1843,  Act  XIX.  of  1843,  or 
any  other  enactment  of  which  we  are  aware.'^  That  decision 
has,  upon  that  point  namely  that  the  first  part  of  cl.  1,  Sec. 
VI.  of  Regulation  IX.  of  1827  was  not  repealed  by  Act  I. 
or  Act  XIX.  of  1 843,  been  frequently  and  uniformly,  as  wo 
believe,  followed  here ;  ex.  gr.  Oanpaf  v.  Khundu  {g)  where  a 
purchaser  with  possession,  whose  deed  was  registered,  was 
preferred  to  a  previous  mortgagee  of  1863,  unregistered 
and  without  possession.  Since  that  decision  in  1  Bom.  H. 
C.  Rep.  60  was  made,*  Acts  XVI.  of  1864,  XX.  of  1866  and 
Vm. of  1871,  relating  to  Registration,  have  been  passed; 
the  first  of  which  repealed  Regulation  IX.  of  1827  and  Act 
XIX.  of  1 843,  but  the  law  applicable  to  the  present  case  (in- 
troduced into  S^t^ra  by  Bombay  Act  III.  of  1863  from  the 
1st  January  1863),  is  the  law  as  it  stood  in  the  Bombay  Mo- 
fussil  Regulation  Provinces  before  Act  XVI.  of  1864. 

In  a  note  to  Section  2  of  Act  XIX.  of  1843  in  Volume  I.  of 
Mr.  West's  Acts  p.  269,  there  is  a  reference  to  Special  Appeal 
No.  711  of  1864,  as  showing  that  Act  XIX.  of  1843  "  does 
not  affect  the  validity  of  a  mortgage  as  against  a  sale,  or 
i^ice  versa,''  but  on  examination  of  the  record  in  that  case  and 
of  my  own  note  book,  I  find  that  Special  Appeal  No.  711  of 
1864  was  an  action  to  recover  damages  for  a  libel,  and  that 
no  question  of  registration  arose  in  it.  There  must  bo  an 
error  in  the  reference.* 

(^)    4  Bom.  II.  0.  Rep.  A.  C.  J.  69. 

•  It  wbiild  appear  that  711  in  Mr.  West's  note  is  a  misprint  for  751 
which  is  the  real  number  of  the  Special  Ap{)eal  referred  to. — Ep. 
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^^7^'  It  is  evident  that  the  mere  circumstanoe,  that  the  plaintiff 


V. 

Appa' 
valad 

DULU 

H.  Ba'pu, 

M.  VlTHTJ. 


BVla'ba'm   had  notice  of  Hanmantd's  unregistered  deed  (No.  11),  would 
Nemchakd 

not  alone  be  sufficient  to  defeat  the  registered  mortgage  to 

the  plaintiff.  The  repeal  of  the  latter  part  of  clause  1 
Section  VI.  of  Regulation  IX.  of  1827,  and  of  the  provisions 
as  to  notice  of  unregistered  conveyances  in  the  previous 
Bengal  and  Madras  Regulations,  settles  that  point.  To  hold 
otherwise  would  be  to  frustrate  the  intention  of  the  Legis- 
lature :  Krishnasami  v.  Venkatdchella  {h) . 

But  the  plaintiflE  here  had,  before  taking  his  mortgage, 
notice  of  what  was  far  more  important  than  the  unregistered 
conveyance.  He  knew  that  Hanmantd  was  in  possession 
of  fields  1 85  and  1 8G,  and  that  he  (the  plaintiff)  hwl  been 
foiled  in  his  attempt  to  obtain  against  them  execution  of  his 
decree. 

We  are  aware  of  the  dictum  of  Sir  B.  Peacock,  C.J.,  in 
Slieikh  Rahvuifulla  v.  Sheikh  Sariutulln  Kagchi  (%)  where  he 
said  :  "  Assuming,  for  the  present  purpose,  that  before  the 
deed  was  executed  there  was  a  distinct  verbal  sale  of  the 
property,  which  between  these  parties,  there  being  no 
Statute  of  Frauds,  would  have  operated  as  a  transfer  of  title, 
if  no  deed  had  been  executed,  I  am  of  opinion  that  when  the 
transaction  was  completed  by  the  execution  of  a  deed,  the 
parties  must  be  considered  to  have  intended  that  the 
verbal  sale  was  not  to  be  the  operative  one,  or  the  conclu- 
sion of  the  transaction  between  them.  I  agree  with  the 
remark  of  the  Division  Bench  in  Manmohini  Dasi  v. 
Bishenmayi  (/)  where  "  a  party  comes  into  Court  resting 
his  claim  on  a  written  title  which  the  law  requires  to  be 
registered,  he  cannot,  when  he  has  failed  to  register,  and 
is,  in  consequence,  unable  to  use  his  title  deed,  turn  round 
and  say  I  can  prove  my  title  by  secondary  evidence-"  Sir 
B.  Peacock^s  o'bservations  had  reference  to  Act  XX.  of  1866, 
and  those  of  the  Division  Court,  which  he  quoted  from 
7  Calc.  W.  Itep.  112,  referred  to  Act  XVI.  of  1864,  both  of 
which  enactments  are  imperative  as  to  the  registration  of 


(A)    3  Mad.  H.  C.  Rep.  89.        (i)     1  Beng.  L.  R.  58,  79,  R  B.  K 

(j)   7Calc.  W.  Rep.  112. 
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documents  transferring  any  estate,  or  interest,  in  immoveable        1872. 


property,    exceeding  Rs.    100  in   value,  and   render   such   Ba'laba'm 
documents,  if  unregistered,  inadmissible  in  evidence.     But  ^, 

neither  Regulation  IX.  of  1 827,  nor  Act  XIX.  of  1 843,  render-       :f^^' 
ed  registration  compulsory,  nor  unregistered   documents  in-       Dulu 
admissible  in  evidence.     Sir  B.  Peacock  said  nothing  in  that    M.  Vfthu. 
dictum  as  to  what  would,  in  his  opinion,  have  been  the  effect 
of  possession  by   the    first   vendee.     In  Bhdndu    Rdjdrdm 
V.  Ddmdji  Jivdji  (k)  Couch,  C.J.,  and  Gibbs,  J.,  adopted  and 
acted  upon  the  same  views  as  those  enunciated  obitm'  by  Pea- 
cock, C.J.,  in  Sheikh  Rahmatulla  v.  Slieikh  Sariutulla  Kagchi, 
and  held  that  a  deed  of  sale  of  immoveable  property,  registered 
under  Act  XX.  1866,  was  entitled  to  precedence  over  a  previous 
verbal  sale  of  the  same  property,  accompanied  by  possession, 
where  it  appeared  that  it  was  the  intention  of  the  parties  to 
the  verbal  sale  to  complete  the  transaction  by  a  deed,  and 
further  expressed  their  opinion  that  having  regard  to  Sec.  48 
of  the  Act,  the  rule  would  be  the  same  even  if  the  parties 
liad  no  such  intentioui     The  authority  of  that  case  has  been 
shaken  by  the  decisions  in  which  possession  by  the  first  • 
purchaser  has  prevailed  against  registration  by  the  second 
purchaser,  to  which  we  shall  refer. 

Kylash  GhunJ,er  v.  Gopal  Ghunder  (/)  was  a  case  under 
Act  XIX.  of  1843,  where  the  plaintiff  sued  for  specific  per- 
formance of  a  verbal  contract  of  sale  accompanied  by  part 
payment  of  the  purchase  money.  Some  of  the  defendants, 
relying  on  a  subsequent  deed  of  sale  which  was  registered, 
resisted  the  suit.  The  report  is  meagre.  It  is,  however, 
plain  that  the  plaintiff,  who  claimed  under  an  oral  contract, 
was  not  in  possession,  and  there  is  nothing  to  show  that  the 
defendants,  who  relied  on  the  registered  deed  of  sale,  had 
any  notice  of  the  oral  contract.  If  that  be  so,  it  was  unne- 
cessary for  the  Court  to  resort  to  the  law  of  registration. 
They  (Trevor  and  6.  Campbell  J  J.,)  said: — "It  seems  unneces- 
sary to  go  into  the  question  whether,  according  to  the 
custom  of  this  country,  a  verbal  contract  for  the  sale  of  land 
would  be  bindings  for  it  seems  quite  clear  to  us  that  the  case 

(t)  6  Bom.  H.  C,  Rep,  A.C.J.  59.       (T)  1  Oalc.  W.  Rep.  Civ.  R.  78. 
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w  irovfTn^'-tl  V>j  Act  XIX.  of  1S43,  which  gives  to  registered 
flf^.-i  of  5«iU:an  aWJnrr-  pref-reTirje  ovtr  all  oth»-r  deeds  which 
h;*vc  not  been  so  rfr^stcred.  Even  if  there  be  question  as 
to  whether  a  verbal  c^,Ti tract  i^  a  deed,  we  have  no  doubt 
that,  on  thf»  principle  of  a  r»//^*Vr»,  a  verbal  contract  must  also 
be  invalidated.  Since  then  the  plaintiff  has  not  obtained, 
prior  to  the  regi-stered  sale,  so  cc»niplete  a  transfer  rn  respect 
M  pis.sefSttion  and  title  as  to  render  the  snbseqaent  deed  alto- 
g'other  inoperative  against  him,  he  cannot  claim  under  any 
nnregi-stered  prior  contract  to  the  detriment  of  a  party  holding 
hf/ndjide  under  a  subsequent  registered  deed.  We,  therefore, 
dismiss  the  appeal  with  costs."  How  a  verbal  contract 
could  possibly  be  regarded  as  a  deed,  it  is  diflBcult  to  perceive ; 
and  the  argument  that,  inasmuch  as  a  registered  deed 
must  invalidate  an  unregistered  deed,  which  is  mentioned  in 
the  Act,  a  registered  deed  must  also  invalidate  a  verbal 
contract  (which  is  not  referred  to  either  directly  or  by  way 
of  implication  in  the  Act),  is  to  our  nynds  a  clear  nan  sequi^ 
fur.  The  Act  is  conversant  of  conveyances  only,  and  it  would 
be  a  strong  measure,  and  contrary  to  the  ordinary 
canons  of  interpretation,  to  hold  that  the  legislature  intended 
to  infringe  upon  the  common  law  of  Hindus  or  others  fur- 
ther than  it  has  distinctly  signified.  That  common  law  did 
not  require  registration  of  documents  relating  to  immove- 
able property,  the  legislature  has  required  it ;  but  it  has  not, 
in  the  Regulations  or  in  Act  XIX.  of  1 843,  given  utterance 
to  auy  intention  whatever  to  diminish  the  effect  of  a  verbal 
contract  accompanied  with  possession. 

Oooroo  Bass  Dan  v.  Kooshoom  Kooniaree  JDossee  («i)  arose 
under  Act  XVI.  of  1864,  and  the  property  being  less  than 
Us.  100  in  value,  the  registration  of  a  conveyance  relating 
to  it  was  optional  (n).  The  defendant's  deed  of  sale  was 
registered,  the  plaintiff's,  which  was  of  earlier  date,  was  un- 
registered*  The  Lower  Appellate  Court  did  not  find  that  the 
plaintiff  ever  had  possession  under  his  deed,  and  his  possession 
was  not  an  admitted  fact.     Kemp  J.,  after  referring  to  those 

{m)    9  Calc.  W.  Rep.  Civ.  R  547. 
(n)    See  9  Cftlc  W.  Rep.  CIt.  R,  282.  a«  to  optional  legistratioii. 
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edrcumatancea,  said:  "  But  be  that  as  it  may,  the  deed  of  the       '"'• 
special  respondent  (defendant)  being  registered  and  that  of  S^ Tjl^  " 
the  special    appellant   (plaintiff)  not  being  so,  the  former  tp. 

most  prevail."  The  fact  of  possession  by  the  plaintiff  not  raiad 
haring  been  either  found  or  admitted,  the  remark  as  to  the  n^^^>p- 
possible  effect  of  possession  was  extra-judicial.  E.  Jackson,  U.  Vhbo. 
J.,  said  Uiat  no  fraud  had  been  found  againet  the  respondent, 
and  it  could  hardly  be  said  that  any  had  been  alleged ;  and 
he  admitted  that  the  defendant's  deed,  though  registered, 
ought  not  to  be  enforced,  if  the  defendant  had  been  a  party 
to  the  fraud  of  the  vendor.  He  said  "A  long  undisturbed 
possession  by  the  appellant  (plointiS)  and  knowledge  of  that 
fact  by  the  subsequent  purchaser  would  be  proof  of  his 
having  acted  fraudulently.  But  the  possession  in  this  case 
was,  as  stated  by  the  plaintiff,  only  recent ;  and  there  is  no 
attempt  at  proof  that  the  defendant  was  aware  of  that 
possession."  The  length  of  the  possession,  if  the  possession 
were  bond  fide  that  of  a  purchaser  for  valuable  considertion, 
does  not  seem  material,  except  in  bo  far  as  it  increases  the 
probability  of  its  being  known  to  the  second  purchaser. 
Where,  as  here,  it  certainly  was  known  to  the  subsequent 
claimant  (the  mortgagee),  the  length  of  possession  by  the  first 
purchaser  (being  bonajide  and  for  valuable  consideration]  U 
immaterial.  As  an  illustration,  however,  of  the  possible 
injustice  of  holding  that  Regulation  IX.  of  1827,  or  Act  XIX. 
of  1843,  or,  indeed.  Acts  XVI.  of  1864  and  XX.  of  1866, 
invalidate  a  fair  verbal  contract  accompanied  by  possession 
in  favour  of  asubsequeut  registered  deed,  we  may  take  the  case 
of  a  man  who  has  held  land  in  his  possession  for  11  years  and 
II  months  under  a  verbal  contract  of  sale  for  valuable  con* 
sideration  before  the  execution  by  his  vendor  of  a  registered 
conveyance  by  way  of  sale,  also  for  Valuable  consideration,  to 
another  person,  who  never  inquires  as  to  the  possession  before 
he  purchases.  He  would  not  be  guilty  of  fraud,  but  would  of 
ion  and  Acts  in  question  affect 
ly  possession,  the  first  purchaser 
it  of  possession  in  a  suit  brought 
re  the  12th  month  of  the  I2th 
eterminijig  that  such  was  the 
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1872.       effect  of  those  enactments^  we  should  make  certain  tiiat  the 


Ba'la'ba'm  Legislature^  by  e^tpression  or  unmistakeable  implication^  laid 

V.         down  such  a  rule,  but,  in  fact,  we  wholly  fail  to  find  it  either 

▼aiad       ^^  Regulation  IX.  of  1827    (the  enactment  applicable  to  this 

DuLU       case)   or  Act  XIX.   of   1843   (which  is  not  applicable,  the 

M.  YiTHu.   competmg  parties  here  bemg  a  vendee  with  possession  whose 

deed  is  unregistered,  and  a  subsequent  mortgagee  with  notice, 

and  without  possession,  but  whose  mortgage  is  registered) « 

It  has  been  held  in  Calcutta  hj  two  able  judges  that  even  Act 

XX.  of  1866,  which  presented  much  greater  difficulty  than 

Begalation  IX,  of  1827,  has  not  affected  contracts  completed 

by  possession.    However,  before  referring  more  fully  to 

their  decisions,  I  shall  mention  some  others  of  a  different 

tendency.    The  authorities  as  to  the  effect  of  possession  ai« 

conflicting.    Under  such  circumstances  we  think  that  We  are 

at  Uberty,  on  a  reconsideration  of  the  enactments  themselves, 

to   give  to   them  the  construction  which  seems  to  be  miost 

reasonable  and  most  consistent  with   the  intention  of  the 

Legislature,  and  to  depart  no  further. than  is  necessary  from 

the  usage  of  the  country. 

The  importance  of  possession  is  shown  in  a  case  in  Bellasis 
Rep.  p.  5  (in  which  no  question  as  to  registration  arose). 
There  a  mortgagee  puisne  in  point  of  time,  but  with  pos- 
session, was  preferred  to  a  mortgagee  prior  in  time,  but 
without  possession. 

In  Bellasis,  p.  9,  a  registered  mortgage  without  possession 
was*  preferred  to  an  unregistered  mortgage  of  later  date 
with  possession.  In  such  a  case  the  first  mortgage  being 
registered,  the  puisne  mortgagee,  if  he  had  taken  the 
precaution  of  searching  the  registry,  would  have  dis- 
covered the  existence  of  the  first  mortgage,  which  had 
the  double  advantage  of  registration  and  of  priority  of  date. 
Such  was  also  the  case  in  Sundar  Jagjivan  v.  Gopdl  Eshvani 

4 

(o).  The  mortgage  was  registered,  and,  though  without 
possession,  was  preferred  to  a'  subsequent  deed  .of  sale  with 
possession. 

Hamamgir  v.  Spiers  (p)    was  decided  by  Mr.  Justice 

(o)    4  Bom.  H.  G.  Rep.  A,  C.  J.  68.  (p)    2  Bom.  H.  0.  Rep.  204. 
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Newton  and  myself  in  ISG-i.     The  facts,  so  far  as  they  are        ^^72. 
material  on  the  present  question,  were  that  the  defendant  Ba'la'ba'm 
H.  being  a  mortgagee  in  possession  from  1840,  the  equity  of  ,,. 

redemption  was  conveyed  to  him  by  Saduddin,  an  heir  of  ^^j^ 
the  mortgagor,  by  a  Mirdspatra,  in  1855,  which  was  not  Dulu 
registered.  The  defendant  continued  in  possession  until  M.  Vithu. 
1859,  when  Saduddin  and  his  wife  and  brother,  who  claimed 
to  be  co-heirs  with  Saduddin,  conveyed  the  same  lands  to  r  /^  / 1 
Spiers  by  another  Mirdspatra  which  was  registered*  Spiers 
brought  a  suit  as  owner  of  the  equity  of  redemption  against 
H.  to  redeem  the  mortgages.  H.  relied  upon  the  unregistered 
Mirdspatra  of  1855  and  his  possession,  but  the  Court  held 
that,  under  Aot  XIX.  of  1843,  the  registered  Mirdspatra  of 
1859  invalidated  the  unregistered  Mirdspatra  of  1855^ 
On  the  assumption  that  Saduddin  had  power  to  convey 
the  lands,  I  doubt  that  we  were  right,  inasmuch  as  the 
transaction  of  1855  had  been  completed  by  possession^ 
and  Spiers,  when  taking  the  Mirdspatra  of  1859,  was 
aware  of  the  Mirdspatra  of  1855,  and,  although  it  is  not 
so  stated  in  the  report  of  the  case,  or  in  the  judgment  of  the- 
Acting  Judge,  must,  I  thiak,  have  been  at  the  same  time 
aware  also  of  the  fact,  that  H.  had  been  for  some  time  and 
then  was  in  possession  of  the  land  under  the  unregistered 
Mirdspatra.  I  now  think  that,  assuming  Sududdin's  powers 
to  convey,  we  should  have  treated  the  Mirdspatra  of  1859  aa 
having  been  taken  by  Spiers  in  fraud  of  H.  the  defendant> 
and  further  that  the  sale  to  H.  having  been  completed  by 
possession,  ought  to  have  been  upheld.  The  effect  of  posses- 
sion does  not  appear  to  have  been  discussed  by  the  Court 
although  touched  upon  by  the  defendant's  counsel.  There 
was  considerable  doubt  as  to  Saduddin's  title  to  convey 
alone,  so  that,  even  if  the  Court  had  been  of  opinion  that 
the  point  on  the  registration  law  was  not  fatal  to  the  defen* 
dant  H's  case,  the  decision  might,  on  the  other  ground,  have 
been  adverse  to  him. 

In  Parabhudds  v  Dhondu  (j)  decided  by  Newton  and  War- 
den, JJ.,    the  prior  purchaser^  claiming  in  virtue  of  an 

.  iq)    2  Bom.  H.  C.  R  222. 


y- 
./ 
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^^^^'       unregistered  deed^  under  which  he  had  possession,  was  by 

Ba'la'ba'h  the  Court  ousted  in  favour  of  a  subsequent  purchaser  whose 
Nsmcuakd 

ff,         purchase  deed  was  registered.    It  does  not  appear  that  the 

vfiad       subsequent  purchaser  had  any  knowledge  of  the  previous 
DuLu       sale,  but,  as  it  had  been  perfected  by  possession,  we  doubt 

B»  Ba  PU|  ,  

MrViTHu.   that  the  decision  of  the  High  Court  can  be  sustained.     We 
are  disposed  to  think  that  the  decision  of  the  Assistant 
Judge  (Mr.  Izon)  in  favour  of  the  first  purchaser,  on  the 
ground  of  the  completion  of  his  purchase  by  possession,  and 
that  the  vendor,  therefore,  had  no  title  left  in  him  to  convey 
to  the  second  purchaser,  was  right.    The  High  Court  relied 
upon  a  precedent  (Bhasker  Aba  v.  Ragoo,  Babajee  and  others) 
quoted  from  7  Harr.  S.  D.  A.  Rep.  857,  where  A,  a  mort* 
gagee  of  lands  in  Angrias  Kul&ba,  had,  in  consideration 
of  a  balance  due  to  him,  purchased  the*  lands  from  B.  the 
mortgagor  in  1854.     The  deed  of  sale  was  neither  stamped 
nor  registered,  but  the  lands  were  transferred  in  the  CoUeo* 
tor's  book  to  A's  name,  and  A  paid  (he  Land  Revenue  to 
Government.    A  allowed  B  to  occupy*  them  as  his  tenant.    B 
voluntarily  paid  rent  to  A  for  one  year  and  was,  by  decree 
of  the  Revenue  Court,  compelled  to  pay  it  to  him  for  the 
following  year.     B  fraudulently  sold  the  lands  to  Babaji 
Tannaji  for  valuable  consideration.    Babaji  Tannaji  had  not 
apparently  any  notice  of  the  deed  executed  in  favour  of  A 
by  B,  or  that  A  was  in  possession  through  B  as  his  tenant 
paying  rent.    The  conveyance  by  B  to  Babaji  Tannaji  (dated 
in  May  1856)  was  stamped  and  registered.    B,  taking  ad-. 
'  vantage  of  his  position  as  tenant  to  A,  made  over  possession 
of  the  lands  to  Babaji  Tannaji.    A,  having  in  August  185ft 
caused  his  conveyance  to  be  stamped,  brought  his  suit  to 
recover  the  lands  from  Babaji  Tannaji.     The  plaint  stated 
the  mortgage  to  A  (which  was  executed  before  Angrias  Ku- 
Uba   had,  by  Act  YIII.  of  1853,  been  brought  under  the 
Regulations  and  Acts  relating  to  the  Regulation  Provinces  of 
the  Presidency  of  Bombay  and,  therefore,  required  neither 
stamp  nor  registration),  and  the  sale  to  him  in  1854,  and  the 
conveyaiice  then  executed.     The  gladr.  Adilat  held  that  th^ 
conveyance,  executed  in  1856  to  Babaji  Tannaji,  being  regis- 
tered, invalidated,  under  Act  XIX.  of  1843,  the  unregistern 
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ad  oonyeyance  to  A  in  1854,  and  that  A,  having  mainly  relied        ^872. 

on  it  in  his  plaint,  could  not,  in  that  suit,  be  permitted  to  Ba'la'ra  m 

fall  back  on  his  prior  mortgage.    We,  for  the  same  reason         «. 

given  by  as  as  to  the  decision  in  Parahhudds  v.  Dhandu,      ^^j^' 

donbt  that  on  the  question  of  registration,  that  case  was       Dulit 

rightly  decided,  the  sale  to  A  having  been  perfected  by  pos-    IL  Vixnul 

session.    Babaji  Tannaji,  however,  might  have  rested,  so  far 

as  regarded  the  conveyance  of  1854,  on  his  being  a  purchaser 

in  1856  for  valuable  consideration  without  notice.    But  we  i^ ,  ^    ,    yi 

think  that  A,  having   stated  the  mortgage  to  him  in  his  *^^-*^  ^       '       /* 

plaint,  ought,  in  order  to  avoid  circuity  of  action,  to  have  / 

been  allowed  to  fall  back  upon  the  mortgage  in  that  suit, 

instead  of  being  compelled  to  bring  another  suit  afterwards 

in  which  he  succeeded  in   establishing   his   mortgage  (r) 

against  the  second  purchaser,  Babaji  Tannaji, 

In  Prahlad  Misaer  v.  Udit  Narayan  {s)  a  mortgagee  of  a 
village,  having  sued  on  his  mortgage  (dated  in  1868  and  • 
registered),  obtained  -a  decree  in  March  1864,  under  which 
the  village  was  sold  in*  April  1864  to  the  plaintiff.  Another 
mortgagee  (the  defendant)  of  the  same  village,  having  sued  on 
his  mortgage  (dated  in  1859  but  unregistered),  obtained  a 
decree  in  Jtdy  1864,  under  which  the  village  was  sold  to  him- 
self in  March  1865,  Under  Act  XIX.  of  1843,  the  plaintiff 
was  decided  entitled  to  priority,  the  mortgage  upon  which 
the  decree,  under  which  he  purchased,  was  founded,  having 
been  registered,  It  does  not  appear  that  either  mortgagee 
had  ever  been  in  possession  of  the  village,  nor  was  it  alleged 
that  the  registered  mortgagee  had  notice  of  the  earlier 
mortgage.     The  case  therefore  was  plain, 

We  now  proceed  to  refer  to  the  decisions  in  which  posses- 
sion by  the  first  purchaser  has  prevailed  against  registration 
by  the  second  purchaser. 

In  Bhyrub  Ohunder  Missery,  Bamchunder  Bhuttacharjee  (t) 
it  was  held  that  where  an  unregistered  sale  had  been  fully 
proved,  as  well  as  possession  under  it,  and  a  subsequent 
registered  deed  of  sale  was  set  up,  the  mere  &ct  of  the 

(r)  2  Bom.  H.  0.  Rep.  198. 
(«)    1  Beng.  L.  Bep.  A.a  197,  (0    1  Hay  261, 
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1872.       registration  of  the  latter  deed  could  not  defeat  the  preceding 


Ba'la'ra'm  sale  completed  bj  possession. 
Kbmchakd 

••  ,  In  8yud  Fursund  Ally  v.  Syvd  Ahdool  Ruhim  (tt),  a  special 

▼aiftd       appeal  heard  by  Steer  and  Phear,  JJ .,  in  1865,  the  facts  were 

H.  Ba'pu     *^*^  -^  ^  1862  executed,  for  valuable  consideration,  a  deed 

H.  ViTHu.    purporting  to  be  a  conditional  sale  by  way  of  mortgage  of 

land  to  the  defendant  who  was  then  put  into  possession. 

In  1863  A  sold  the  same  land  to  the  plaintiff  by  a  kabdld  or 

deed  of  sale  which  was  registered.    The  decree  of  the  Lower 

Appellate   Court  for  the  defendant  was  questioned  on  two 

grounds  :  Ist. — ^That  the  Lower  Appellate  Court  had  assigned 

insufficient  reasons  for  holding  the  mortgage  to  be  genuine 

and  valid — ^which  objection  was  overruled,  and  2nd. — That  the 

mortgage  being  unregistered  and  the  kabdla  being  registered, 

the  latter  was  entitled  to  priority,  but  the  Court  said  :  '*  We 

are  of  opinion  that  Act  XIX.  of  1843  does  not  apply  to  a 

•  case  where,  enjoyment  has  actually  taken  place  under  the 

first  deed.*'  • 

Imrit  Singh  v  Koylashoo  Koer  {v)  heard  by  Kemp  and  Glover 
JJ.,  was  a  case  in  which  the  plaintiff,  claiming  nnder  a  regk- 
tereddeed  of  sale  dated  in  1867,  sued  to  obtain  possession  of 
a  mango  garden,  which  had  been  purchased  by  the  defendant 
in  1862,  under  a  kabdla  which  was  unregistered;  the  Courts 
relying  on  the  last-mentioned  case,  sent  the  cause  back  for 
retrial  with  an  expression  of  its  opinion  to  the  Judge  that  if> 
after  weighing  the  evidence  on  both  sides,  he  should  find  the 
defendant  in  possession  from  the  time  of  his  purchase,  under 
a  bond  fide  executed  deed  of  sale,  his  judgment  should  be  in. 
the  defendant's  favour. 

The  most  important  case  on  this  question  is  Selam  Sheikh  v^ 
Baidonath  Ohatak  {w)  decided  by  L;  S,  Jackson  and  Markby 
JJ.,  in  which  the  legal  value  of  possession  is  considered,  and 
where  it  was  held  that  if  a  verbal  grant  of  land,  alleged  to 
have  been  made  in  1867,  were  so  made,  and  possession  imder 
it  then  delivered  to  the  grantee,  his  title  ought  to  prevait 

(tt)    4  Calc.  W.  Rep.  a^  R  30. 

(v)    II  Calc  W.  Rep.  Civ.  R.  669  A.  C.  J. 

(ifl)   3  Bong.  L,R  312  A.  J.}    S.  C.  1^  C«Jc.  W. Bep,  Cir.  R.  817. 
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against  a  subsequent  parcliaser  claiming  under  a  registered       1872. 
deed  of  sale  executed  in  1868.     The  subsequent  purchaser  Ba'lara'm 
relied  on  Sec.  48  of  Act  XX.  of  1866,  which  provided  ^^that  all         t>. 
instruments  duly  registered  under  this  Act,  and  relating  to  any      ^\J^ 
moveable  or  immoveable  property,  shall  take  effect  against    „^^^y 
any  oral  agreement  or  declaration  relatmg  to  the  same  pro-    M.  Vithu. 
perty."     Mr.  Justice  Markby,  who  delivered  the  judgment 
of  the   Court,  said  :  *'  It  would  certainly  appear,  applying 
ordinary  principles  of  construction  to  these  words,  that  as 
against  the  holder  under  a  registered  title,  the  holder  under 
a  title  derived  from  a  parol  agreement  would  be  in  all  cases 
defenceless.     If  the  case  falls  within  Sections  17  and  48,  the 
parol  agreement  cannot  be  given  in  evidence.     If  the  case 
falls  within  Sections  18  and  48,  the  parol  agreement  is  of  no 
avail.     And  unless  some  distinction  can  be  discovered^  which 
is  not  at  first  sight  apparent,  the   purchaser — ^no    matter 
whether  of  an  article  of  food  at  a  shop  over  the  counter,  or  of 
a  piece  of  land  worth  JRs.  10,000 — under  a  parol  agreement, 
has,  against  a  subsequent  registered  purchaser,  a  defective 
title.     The  consequences  of  such  a  construction  need  hardly 
be  pointed  out.  Probably  no  one,  who  has  purchased  any  of 
the  ordinary  articles  of  daily  use  or  consumption  since  1866, 
would  be  able  to  make  out  a  safe  title  to  them,  nor  would  it  be 
possible  to  acquire  a  safe  title  to  the  most  trivial  thing  ima- 
ginable  without  the  expensive  and  troublesome  formality  of 
a  registered  instrument.     I  think  it  quite  impossible  that 
the  Legislature  intended  the  Act  to  apply  to  such  cases  as 
these,  and  it  is,  therefore,  necessary  to  search  for  some  distinc- 
tion which  will  enable  us  to  escape  from  this  conclusion.    The 
choice  seems  to  me  to  lie  between  these  three  courses ;  either 
(1st)   to  hold  that  when  possession  is  delivered,  the  strict 
rules  laid  down  in  the  Registration  Act  do  not  apply ;  or  (2nd) 
to  put  some  limit  upon  the  words  ^'  declaration  or  agreement" 
in  Section  48 ;  or  (Brd)  to  make  some  distinction  between 
moveable  and  immoveable  property."     After  shovring  that 
it  is  impossible  to  adopt  the  2nd  or  3rd  course,  he  proceeds  : 
''There  yet  remains  the  first  of  the  three  alternatives  which 
I  mentioned  above,  namely,  to  hold  tha,t  the  strict  provisions 
as  to  registration  do  not  apply  where  possession  of  the  thing 
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^872-  to  be  transferred  is  given  by  the  owner  to  the  transferee. 

Bala  ra'm  It  is  true  that  there  is  nothing  in  the  words  of  the  Act>  which 

«.  expressly  anthorises  such  a  distinction ;  but^  on  the  whole^  I 

r^  cannot  help  thinking  that  it  must  have  been  intended.    It 

DuLu  would  be  very  strange^  if  just  when  the  Law  Commissioners 

Hi    BA  PU| 

M.  ViTHu.  were  reporting  that  the  provisions  of  the  English  Statute  of 
Frauds^  which  require  contracts  to  be  in  writing,  were  'not 
suited  to  the  habits  and  present  condition  of  the  people  in 
India/  the  Legislature  here  should  pass  a  Begistration  Act, 
which  makes  not  only  a  writing  but  a  registered  writing  ne- 
cessary for  every  transaction  relating  to  an  interest  in  land  or 
goods  of  whatever  value,  which  would  be  a  Statute  of  Frauds 
for  India  going  far  beyond  the  Statute  of  Frauds  in  England 
in  its  requirements,  and  extending  over  all  the  ordinaxy  trans- 
actions  of  daily  life..  I  think  the  Legislature  cannot  have 
intended  the  provisions  of  Sections  17, 18,  and  48,  to  apply  to 
cases  of  transfer  of  an  interest  in  moveable  property,  where 
the  transfer  is  followed  by  putting  tl\p  transferee  in  posses- 
sion ;  and  if  they  do  not  apply  to  this  case,  where  the  subject 
of  transfer  is  moveable  property,  neither  do  they  apply 
to  a  similar  case  where  the  subject  of  the  transfer  is 
immoveable/'  He  then  refers  to  a  case  in  10  Calc.  W. 
Hep.  231,  decided  by  Phear  and  Hobhouse,  JJ.,  as  inconsis- 
tent with  the  views  expressed  by  Steer  and  Phear,  JJ.,  in  the 
case  above  cited  from  4  Calc.  W.  Bep.  80,  and  gives  the  pre- 
ference to  that  in  4  Calc.  W.  Rep.  30.  After  quoting  the  fol- 
lowing passage  from  the  Mitdkshard  Chap.  III.  Sec.  6  pi.  1, 
in  Macnaghten* :  **  It  has  been  shown  that  possession,  when 
accompanied  by  a  title,  affords  evidence  of  right ;  but  lest 
it  should  be  supposed  that  a  title  without  possession  affords 
equal  proof,  it  is  declared :  *  Where  there  is  not  the  least 
possession,  there  a  title  is  not  weighty.'  Such  is  the  intent. 
With  whatsoever  title  there  is  not  the  least  occupancy,  in 
that  title  there  is  no  sufficient  weight,''  he  referred  to  the 
cases  above  mentioned  by  us  as  those  decided  on  Act  XIX. 
of  1848,  and  in  which  possession  of  an  unregistered  grantee 
prevailed  against  reg^tration  by  a  subsequent  grantee 
without  possession. 

*  Macnftghten  H.  L.  p.  317. 


BOMBAY   HIGH   COURT   REPORTS. 


145 


1872. 


In  those  views  of  Markby,  J.,  concurred  in,  as  they  were, 
by  L.  S.  Jackson,  J.,  we  agree.     The  last  mentioned  learned   ^^^^^ 
Judge  and  Mitter,  J.,  acted  upon  them  in  1870  in  ^am^igfPor-  i-, 

kaet  V.  Mussamai  Bewah  (ar)  and  held  that  where  possessio'v       y^lad 
of  immoveable  property  has  been  given  under  an  unregistered    jj^ba'pu 
lease,  a  subsequent  grantee  of  a  registered  lease  cannot  main-    M.  Vithu. 
tain  a  suit  to  evict  the  lessee  in  possession  on  the  ground  of 
the  priority  of  his  deed  under  Section  48  of  Act  XX.  of  1866. 

Selam  Sheikh  v.  Baidonaih  Ghatak  is  mentioned  ap- 
parently with  approbation  by  Glover  and  Mitter^  JJ.>  in 
Gouree  Kant  Roy  v.  Gridhur  Roy  (y).  It  may  be  useful  to 
mention  here  that  the  new  Registration  Bill,  when  introduced 
in  1870,  contained  the  two  following  clauses ; — 

"  48.  All  documents,  not  testamentary^  duly  registered 
under  thife  Act,  and  relating  to  any  immoveable  property, 
shall  take  effect  against  any  oral  agreement  or  declaration 
relating  to  such  property,  whether  possession  thereof  has  or 
has  not  been  delivered. 

"  49,  All  documents,  not  testamentary,  duly  registered 
under  this  Act,  and  relating  to  any  moveable  property,  shall 
take  effect  against  any  oral  cigreement  or  declaration  relating 
to  such  property,  unless  when  the  agreement  or  declarattion 
has  been  accompanied  or  followed  by  delivery  of  possession.*' 

The  judgment  of  Markby,  J.,  above  quoted,  is  referred  to 
in  the  statement  of  objects  and  reasons,  as  the  reason  for  the 
introduction  of  those  two  sections.  The  distinction  made 
between  moveable  and  immoveable  property,  as  to  the  effect 
of  ddivery  of  possession,  was  abandoned  in  Committee,  Mr. 
Cockerell,  the  mover  of  the  bill,  saying :  "  The  bill  as  in- 
troduced, in  modification  of  the  present  law,  was  framed  so 
as  to  give  effect  to  a  registered  instrument  relating  to  im* 
moveable  property  against  any  oral  agreen^nt  regarding  the 
same  property,  iirespective  of  any  cmsnmstanGes  attending' 
such  agreement.  Such  a  provision,  it  has  been  rightly 
contended,  would  amount  practically  to  the  enforcement  of 
written  contracts  for  the  conveyance  of  immoveable  property 

(jt)    6  Bcng.  L.  R.  Appx.  86. 
r,y)  12  Calc.  W.  Rep.  Civ.  R.  456, 
19  HC 
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^^^^'       or  any  interest  therein,  and  would  seriously  disturb  the  law 
Nbmc  ^  *^  ^^  property  in  force  in  this  country.     Some  alteration  of  Act 
t'.  ^     I XX-  of  1866  on  this  subject  was  clearly  necessary  to  qualify 
Talad      ;  ^®  absolute  superiority  which  the  Wording  of  Section  48  of 
H^Ba'pu     **^**  '^^^  apparenUy  gaVe  to  the  riegistered  instrument   over 
M.  ViTHu.    the  oral   contract.     Oral  aglteementsy  therefore,  when  ac- 
y.y-r.     companied  or  imnHediately  followed  ty  the  deliveiy  of  pos- 
.  /^'    ^         session  of  the  property  to   which  they  relate,  have   been 

JAA-  2y<2^^i^/  •«  7^^.  saved  from  the  preferential  rule  in  the  Bill  ad  now  amended.'* 

Accordingly  Section  48  of  Act  VIII.  of  1871  is  as  follows  : — 

*'  48.  All  documents,  not  tedtamentary,  duly  registered 
under  this  Act,  and  relating  to  any  property  whether  tnove- 
able  or  immoveable,  shall  take  effect  against  any  oral  agree- 
ment or  declaration  relating  to  such  .property,  unless 
where  the  agreement  has  been  accompanied  o^  followed  by 
delivery  of  possession.  '* 

,  In  out  opinion,  Hanmant^'s  deed  of  purchase  (No.  11)'^ 

though  unregistered,  yet  being  accom*pained  by  possession, 
must  be  preferred  to  the  plaintiff's  sub«eqtient  mortgage 
though  registered  ;  this,  we  think,  being  in  accordance  with 
the  true  construction  of  Eegulation  IX.  of  1827,  Section  VI.> 
clause  1^  which  governs  this  csfie.  The  same  ruling  wouldy 
we  think,  be  proper,  if  the  case  were  governed  by  Act  XVI.  of 
1864,  or  Act  XX^  of  1866.  As  to  whether  it  would  be  so 
under  Act  VIII.  of  1871,  we  think  it  advisable  to  reserve  our 

opinion  until  such  time  as  the  question  may  arise. 

» 

We  further  think  that  although,  so  far  as  regards  the 

supposed  tampering  with  the  date  of  the  Jwpii  Pati  (the 

*  k&t*kun's  memorandum),  the  plaintiff  must  stand  exonerated 

by  the  finding  of  the  District  Judge  from  any  charge  of 
fraud,  yet  the  indisputable  facts,  that  the  plaintiff  knew  of 
the  defendant  Hanmant&'s  purchase  of  the  15th  December 
1 868,  and  that  Hanmantd  was  in  possession  under  it,  and 
that  consequently  he  (the  plaintiff)  was  unable  to  render  his 
attachment  effective  and  to  execute  his  decree  against  Han- 
mant&'s  fields  185  and  186,  establish  the  existence  of  collusion 
between  the  plaintiff  and  Dulu,  and  that  the  taking  a  mort- 
gage from  Dulu,  in  February  1864,  of  those  fields  amounts 
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in  law  to  fraud  on  the  part  of  the  plaintiff,  and  renders  his        ^872. 


mortgrure  void  as  atrainst  Hanmantd  (z).  IU'la'ra'm 

We,  therefore,  affirm  the  decree  of  the  Assistant  Judsro  ^'-   , 

Wl\h  costs.  Talad 

DULU 
H.  Ba'pu. 

:^ M.  VlTHU. 


[Appellate  Civil  Jurisdiction.]      t/ysA  ^y^A^^ 


Special  Appeal  No.  547  of  1870. 

Manmal  valad  Suratmal   Appellant. 

Dasheath  valad  Na'ra'yan    Respondent. 

Registraiton — Pripritif — Certificaie  of  Courts i  sale — Possession — Act 

XJi:.  of  1866, 

An  unregiBtered  deed  of  sale  accompanied  by  immediate  possesijiou 
ought  to  be  preferred  to  a  subsequent  registered  certificate  of  a  Court's 
4&le  or  to  a  subsequent  deed  unaccQmpaQied  by  possession. 

rpHIS  was  a  special  appeal  from  the  decision  of  A.  Bosan- 
quet,  District  Judge  of  Ahmadnuggur,  in  Appeal  No.  9 
of  1870,  reversing  the  decree  of  the  Subordinate  Judge  of 
Newassa. 

Manmal  sued  to  obtain  possession  of  a  field  (survey  No. 
200)  from  Dashrath,  under  a  certificate  of  sale  granted  to  him 
by  a  Civil  Court  upon  the  9th  September  1867,  and  stated 
that  lie  had  obtained  a  money  decree  against  one  Khrish^^ji 
An^ji,  and  had  attached  and  purchased  at  the  Courtis  sale  the 
field  in  question  in  satisfaction  of  that  decree.  The  date  of 
the  attachment  was  the  8th  of  July  1867. 

The  defence  of  Dashrath  mainly  was  that  the  field  in 
dispute  had  been  sold  to  him  by  KrishnSji  for  Es.  50,  under 
a  deed  of  sale  dated  the  5th  July  1867,  and  that  he  had  been 
in  possession  since  that  date. 

The  Subordinate  Judge  decreed  in  favour  of  the  plaintiff 
on  the  ground  that  the  certificate  of  sale  having  been 
registered  was  entitled  to  a  preference  over  the  defendant's 
unregistered  deed  of  sale^  under  Section  50  of  Act  XX.  of 

0)    See  4  Beng.  L.  R.  A.C,  8  S.C.  12  Calc.  W.  R.  Civ.  R.  456  and 

see  9  Calc.  W.  R.  Civ.  R.  547 
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^^^'       1866.    In  Appeal^  the  District  Judge  reirersed  the  decree  of 
lUsuAL     the  first  Court  on  the  16th  Aninist  1870.    His  reasons  will 

val«d  ® 

SuBATMAL   appear  from  the  following  extract  from  his  judgment : — 

r.  

Dashbath       ''  The  issues  framed  by  the  Lower  Court  were : — (1)  Which 
Na'ba'tah.  document  is  entitled  to  the  preference,  the  certificate  of  sale, 
Exhibit  No.  3,  or  the  deed  of  sale.  Exhibit  No.  8  ?  (2.)  Was 
the  deed  of  sale  Exhibit  No.  8  executed  band  fide  or  not  ? 

'^  My  finding  on  the  1st  Issue  is  that  Exhibit  No.  3  is 
entitled  to  preference  over  Exhibit  No.  8,  if  they  are 
conflicting  documents.  Exhibit  No.  8  purports  to  be  a 
deed  of  sale  by  Krishndji,  dated  the  5th  July  1867,  while 
Exhibit  No.  3  is  a  certificate  of  the  plaintifPs  purchase  of 
Krishn^ji^s  right  in  the  land  on  a  date  subsequent  to  the 
5th  July  1867.  I  give  full  force  to  Exhibit  No.  3,  and  the 
right  which  Ej-ishnaji  then  had  shall  be  awarded  to  the 
plaintiff.  But  Ej-ishn&ji  then  had  no  right  in  the  land,  for 
he  had  sold  it  and  made  it  over  to  the  purchaser,  the 
defendant. 

''  My  finding  on  the  2nd  Issue  is  for  the  defendant.  The 
execution  of  Exhibit  No.  8  is  proved  by  witnesses  Nos.  21, 
22,  23,  24  and  42 ;  and  the  endorsement  on  the  stamped 
paper  of  it  shows  that  it  was  bought  by  Krishn^ji  on  the  date 
of  its  execution,  viz.,  the  5th  July  1867.  The  witnesses  say 
that  the  purchase  money  of  Bs.  50  was  paid  and  that  the 
land  was  then  made  over  to  the  defendant,  Dashrath. 

^^•No  doubt  Krishn^ji's  motive  in  selling  the  land  was  that 
he  knew  that  it  was  about  to  be  attached  by  this  plaintiff 
and  it  was  attached  on  the  8th  July  1867.  But  that  does 
not  invalidate  the  sale." 

The  Appeal  was  argued  before  Westropp,  C.J.,  and  MelviD, 
J.,  on  the  20th  February  1871. 

Ohanashdm  Nilkantj  for  the  appellant : — ^The  Lower  Court 
held  that  the  reg^tered  certificate  of  sale  (No.  3)  was  not 
entitled  to  preference  over  the  unregistered  deed  of  sale 
(No.  8),  whereas,  under  Act  XX.  of  1866,  the  certificate  was 
entitled  to  such  preference.  Although  the  Lower  Court  had 
no  doubt  that  Eoishn&ji's  motive  in  selling  the  land  was  to 
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defeat  ManmaVa  attachment^  yet  that  Court  did  not  hold  the        ^^7^- 

sale  to  be  invalid.     The  Lower  Court  did  not  raise  and     Hakmal 

yalad 
determine  the  issue  whether  the  alleged  possession  of  Dash-    Susatmal 

rath  was  obtained  prior  or  subsequent  to  the  attachment  of    D^fiHSATH 
the  land  in  dispute  by  Manmal.     The  Lower  Court  held  the  ^^  J^^ 

"  •'  Na'RA  YAK. 

deed  of  sale  valid^  although  there  was  ample  evidence  on  the 
record  to  show  that  it  was  not  executed  hondfde. 

SMntdrdm  Ndrdyan  for  the  respondent :  The  deed  of  sale 
(No.  8),  though  unregistered,  was  certainly  good  and  valid 
as  against  Krishndji^  it  being  optional  with  the  parties  to 
register  it  or  not,  as  the  consideration  was  less  than  Rs.  100. 
There  was,  therefore,  no  right  or  title  in  Krishnaji  to  be  con- 
veyed by  the  subsequent  certificate  of  sale. 

Cur,  adv,  vult. 

Westropp,  C.J. : — Manmal,  being  the  creditor  of  Krishnaji 
valad  An&ji,  sued  him  for  the  debt  and  recovered  a  decree 
in  1866,  under  which*  an  attachment  was  laid  upon  a  field  on 
the  8th  July  1867.  The  right,  title  and  interest  of  Krish- 
naji in  that  field  was  sold  under  this  attachment  by  public 
auction  to  Manmal  for  Rupees  25,  and  a  certificate  of  sale 
(dated  9th  September  1867)  was  given  to  him  by  the  Munsif, 
w^ch  certificate  was  registered.  A  question  as  to  the  regu- 
larity of  that  registration  has  been  raised  on  behalf  of 
the  defendant,  but  our  opinion  upon  other  points  in  the  case 
renders  it  unnecessary  that  we  should  decide  that  point. 

Eaishndji  had,  by  private  sale,  sold  the  field  and  conveyed 
it  to  Dashrath,  the  defendant,  on  the  5th  July  1867,  that  is 
to  say,  three  days  before  the  plaintiff^s  attachment  was  laid 
upon  the  field,  and  upwards  of  two  months  before  the  date 
of  the  certificate  of  sale  to  the  plaintifP.  The  deed  of  sale 
(No.  8)  to  the  defendant  was  not  registered,  but  the  finding 
of  the  District  Judge  amounts  to  this,  that  it  was  executed 
on  the  5th  of  July  1867,  and  that  the  purchase  money, 
Rupees  50,  was  then  paid  and  the  field  made  over  to  the 
defendant,  Dashrath.  By  his  memorandum  of  Special 
Appeal,  clause  (cQ,  the  pkintifi  objects  that  the  District 
Judge  did  not  raise  and  determine  the  issue  whether  the 
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^^^^'       possession  of  the  respondent  (defendant)  was  obtained  prior 

Manmal     or  subsequent  to  the  attachment.     But  the  defendant  had 
yalad  .  . 

SuBATMAL  put  foFward  in  express  terms  in  his  written  statement  by 

Dabhbath   ^^y  ^^  defence  that  the  sale  to  him  was  on  the  5th  July 

yalad        1867,  and  that  the  land  had,  since  that  time,  been  in  his 

XfABATAN. 

possession.  It  was  open  to  the  plaintiff,  if  he  disputed  that 
distinct  allegation  as  to  the  time  of  the  defendant's  posses^ 
sion,  to  have  asked  the  District  Judge  to  raise  an  issue  upon 
the  point.  The  plaintiff  has  not  done  so.  It  is,  therefore, 
now  too  late  to  raise  such  a  point,  and  the  Judge  has,  wo 
think,  found  the  fact  as  to  the  time  at  which  possession  was 
given  with  suJBicient  clearness,  and  in  conformity  with  the 
defendant's  allegation  in  his  written  statement. 

The  main  question  in  this  case,  as  argued  before  us,  was 
whether  the  unregistered  deed  of  sale  to  the  defendant, 
accompanied  by  immediate  possession,  ought  to  be  preferred 
to  the  subsequent  registered  certificate  of  sale  to  the  plain- 
tiff unaccompanied  by  possession.  Thef  Calcutta  cases  8elam 
Sheikh  v.  Baidonath  Ohatah  (a)  and '^amn^  PorJcaet  v. 
Mtusamdt  Bewah  (h)  are  distinct  authorities  in  favour  of  an 
affirmative  answer  to  that  question.  We  concur  in  those 
decisions;  and  in  the  Special  Appeal  No.  313  of  1869, 
(Bdldrdm  Nemchand  v.  Appa  DtUu,  Hanmcmtd  and  anotherji 
heard  by  my  brothers  Lloyd  and  Melvill  and  myself,  we  have 
this  day  stated  our  reasons  for  that  Gonounrence. 

The  conclusion  at  which  we  have  arrived  on  that  question 
in  favour  of  the  defendant,  renders  it  unnecessary  for  us  to 
say  any  thing  upon  another  point  raised  by  the  defendant, 
namely,  whether  the  plaintiff  is  not  prevented  by  the  terms 
of  the  certificate  of  sale,  which  conveys  to  him  only  tho 
right,  title  and  interest  of  Krishi^iji,  from  recovering  the 
field,  inasmuch  as  it  was  argued  that  the  unregistered  cout 
veyance  to  the  defendant  (which  it  was  optional  with  him 
to  register  or  not,  the  consideration  being  under  ftupees  100) 
being  certainly  good  against  Krishndji,  there  was  not  any 
estate,  right,  or  title  in  him  to  be  conveyed  by  the  subn 

(a)    3  Beng.  L.  R.  A.  J.  312,  S.  C.  12  Calc.  W.  R.  Civ.  R  217. 

(6)    5  Besg*  L.  B.  Appx :  86, 
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feeqaent  certificate  of  sale.     For  that  proposition^  the  decision       1872. 

■■■■'         9  ■■-        -■■ 

of  Warden  and  Melvill,  J  J.,  in  Special  Appeal  No.  68  of  1870     Manual 

^  ralad 

Was  cited.  Subatmal 

r. 

A  question  was  raised  as  to  the  right  of  Krishnaji  to  con-  ^^*^]^^'*" 
vey  to  the  defendant,  while  the  plaintiff's  decree  was  Na'ra'yak. 
pending  against  Krishnaji,  and  with  a  view  to  defeat  it,  but 
before  attachment.  Wood  v.  Dixie  (c)  decides  that  question 
in  the  affirmative,  it  having  been  ruled  there  that  a  sale  of 
iproperty  for  good  consideration  is  not  fraudulent  and  void 
merely  because  it  is  made  with  the  intention  to  defeat  the 
expected  execution  of  a  judgment  creditor.  There  is  neither 
proof  nor  allegation  in  this  case  that  the  defendant  was 
privy  to  any  suich  intention  on  the  part  of  Krishnaji. 

We  affirm  the  decree  of  the  District  Judge  with  costs. 


fro  the  same  effect  was  the  case  of  Ndgesh  Bhat  v.  Bal- 
vantrav,  Special  Appeal  No.  113  of  1871,  in  which  the 
following  judgment  was  delivered  on  the  same  day  by 

Westropp  C.J. : — In  this  case,  the  Judge  found  that  the 
defendant,  Krishn&ji,  had  a  mortgage  of  the  lands  in  dispute 
from  the  defendant,  Balvantr&v,  and  had,  under  a  decree  in 
respect  of  interest  due  upon  the  mortgage,  obtained  posses- 
sion of  the  lands.  On  the  28th  September  1869,  Balvantr&v 
resigned,  by  an  unregistered  rdzindmd,  the  same  lands  to 
the  Collector  with  a  view  to  the  substitution  of  the  name  of 
Krishnaji  in  the  Grovemment  books  in  lieu  of  the  name  of 
Balvantr&v  as  tenant  of  those  lands  under  Government. 
That  substitution  was  made,  and  Krishn&ji  remained  in 
possession  as  owner  up  to  the  time  of  the  commencement  of 
this  suit  by  N&gesh  Bhat. 

On  the  3rd  December  1869,  the  defendant,  Balvantr&v, 
executed  a  deed  of  sale  of  the  same  lands  for  valuable  con- 
sideration to  the  plaintiff,  Ndgesh  Bhat,  which  was  duly 
registered  under  Act  XX.  of  1866.  Ndgesh  Bhat  then 
instituted  this  suit  against  Balvantr&v  and  Krishn&ji  to 
obtain  possession  of  the  lands  and  to  redeem  the  original 

(c)    7Q.B.892. 
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I 

• 

^872.       mortgage  to  Krishniji.    The  Subordinate  JndgiB  made  a 
Manmal     decree  in  fayour  of  the  plaintiff  for  redemption;  and  posses- 
SuRATMAL   sioB.    The  defendant^  Krishndji^  appealed  to  the  District 
Dashrath   J^<ig6>  w^o  held  that  the  transaction  of  the  sale  by  Bal- 
yalad       vantriv  to  Krishn^ji  having'  been  perfected  by  possession 
and  by  substitution  of  Krishndji^s  name  for  that  of  Balwant- 
riv  in  the  Grovemraent  books  as  tenant,  the  title  of  Krishn^ji 
must  prevail  against  the  subsequent  registered  conveyance 
to  Nigesh  Bhat,  the  plaintiff.     Ndgesh  Bhat  has  specially 
appealed  against  that  decree  to  this  Court,  and  contends  that 
the  rdzindmdj    whereby    the    defendant    Balvantrav .  sur- 
rendered his  interest  to  the  Collector,  being    unregistered,, 
ought  to  give  way  to  the  plaintiff's  subsequent  registered 
conveyance. 

It  is  unnecessary  for  the  Court  to  say  whether  or  not  a* 
ruzindmd  addressed  by  a  Government  tenant  to  a  Collector 
needs  registration,  in  order  to  protect  the  new  tenant,  sub- 
stituted with  the  assent  of  the  late  tenant  for  him  by  the 
Collector,  from  subsequent  vendees  of  the  original  tenant. 

The  decisions  of  the  High  Court  at  Calcutta  in  the  cases 
of  Selwm  Sheikh  v.  Baidonath  GHaiuk  [d)  and  Narsing  Porkaet 
V.  Mussamat  Bewah  {e)  and  those  made  here  to-day  in  BdM- 
ram  Nemchcmd  v.  Appd  valad  Dulu  and  Manmall  v. 
Dashrath  contain  the  principle  on  which  this  case  must  be 
decided,  namely,  that  the  title  of  Krishniji,  having  been 
completed  by  ^possession,  before  Balvantriv  attempted  to 
confer  upon  Ndgesh  Bhat  any  lien  upon  or  title  to  the  lands, 
must  prevail  against  the  subsequent  registered'  conveyance 
by  Balvantrdv,  to  Nfigesh  Bhat.  At  the  tiime  Balvantri^v 
executed  that  conveyance,,  he*  had  not  any  estate  in,  or  title 
to,  the  lands  which  he  could  convey  to  N&gesh  Bhat. 

N&gesh  Bhat  accordingly  is  neither  entitled  to  be  per- 
•  mitted  to  redeem  the  mortgage  nor  to  obtain  possession  of 

the  lands. 

This  Court,  therefore,  affirms  the  decree  of  the  District 
Judge  with  costs. 

(d)    3  Beng.  L.  R.  A.  J.  31 2,  S.  C.  12  Calc.  W.  R.  Civ.  R.  217. 

(«)  5  Bengr.  L.  R,  Appx.  86. 
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r  Appellate  Crlminal  JubisdictionI.  ,  1^72. 

Reg  V.  Lukhma'  Cha'ngo. 

Bofnibaif  Act  VIL  of  1807,  Sec.  27 — Mmic  in  private  house — Police 

Prohibition, 

Section  27  of  Bombay  Act  VIT.  of  1867  does  not  empower  the  Police 
to  prohibit  the  uAe  of  miudc  in  private  houses. 

AN  the  Gth  October  1871,  Kuvarji  Kdvasji,  ilagistmto  P. 
^  P.  at  Tanna,  convicted,  under  Sec.  29  of  (Bombay)  Act 
VII.  of  1867,  one  LukhmS  CWngo  of  the  offence  of  disobeying 
a  proclamation,  issued  by  the  District  Superintendent  of 
Tanna,  under  the  provisions  of  Section  27  of  the  same  Act, 
and  sentenced  him  (Lukhma)  to  pay  a  fine  of  Rs.  5^  or  in 
default  to  suffer  simple  imprisonment  for  two  days.  The 
Magistrate  observed  in  his  finding : — 

"  It  appears  from  the  evidence  recorded  in  the  case  that 
the  accused  Lukhmd  Change,  having  collected  some  27 
or  28  persons  in  his  "house,  beat  violently  and  incessantly 
native  drums  beyond  the  prescribed  hours,  in  breach  of  the 
orders  promulgated  by  the  District  Superintendent  of  Police, 
under  Bombay  Act  VII.  of  1867." 

On  a  review  of   the    monthly    criminal    return    of  the 

Magistrate  for  October  1871,  the  High  Court  sent  for  the 

record  and  proceedings  of  the  case  to  consider  whether  the 
conviction  and  sentence  were  legal. 

The  proceedings  were  reviewed  in  Court  by  Gibbs  and 
Melvill,  JJ.  on  the  11th  January  1872.      * 

Per  Cubiam  : — The  Court  reverses  the  conviction  and 
sentence  passed  upon  the  said  Lukhmti  Ch&ngo  on  the 
ground  that  Section  27  of  Bombay  Act  VII.  of  1867  does 
not  empower  the  Police  to  prohibit  the  use  of  music  in  a 
private  house. 

Conmction  OAid  sentence  reversed^ 


20  HO 
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jan^'20.  [Original  Criminal  Jurisdiction.] 

In  re  James  Hastings. 

Habeas  corpv*-^  Warrant — Omission  to  eeal-^Description  of  person  to  be 
rapttfrpd — Signature — Crim,  Proc.  Codcj  Sees,  76  and  84. 

A  warrant  issued  under  Section  76  of  the  Code  of  Criminal  Procedure 
should  be  sealed^  should  describe  the  person  to  be  .apprehended  under  it 
with  reasonable  particularity  so  that  there  may  be  no  difficulty  in 
establishing  his  identity,  and  should  be  subscribed  with  the  name  and 
full  official  title  of  the  Magistrate  issuing  it. 

Where  a  warrant  was  defective  in  all  the  above  particulai8|the  prisoner 
apprehended  imder  it  was  released  by  the  High  Court. 

AN  the  loth  of  January  1872,  Ansteij  moved  for  and  obtained 
^  from  Wcstropp,  C.J.,  a  writ  of  Iwhcas  corpus  directed 
to  the  Chief  Commissioner  of  Police,  Bombay,  and  Henry 
John  Brown,  a  Police  OflBicer  of  the  Bombay  Police  Force, 
commanding  them  to  have  before  the  High  Court  of  Bombay, 
on  the  20th  of  January,  the  body  of  J^mes  Hastings  together 
with  the  day  and  cause  of  his  being  taken,  &c. 

The  writ  was  granted  upon  affidavits  that  stated  that 
James  Hastings  was  a  European  bom  British  subject,  and 
that  he  resided  in  Bombay  and  there  carried  on  business  as  a 
Civil  Engineer ;  that  he  had  been  arrested  on  the  morning 
of  the  19th  of  January  by  Henry  John  Brown,  a  Police  Offi- 
cer of  the  Bombay  Police  Force,  who  asserted  his  right  to 
hold  the  prisoner  under  a  warrant,  which  he  produced  and 
showed  to  the  deponent,  and  of  which  a  copy  was  annexed 
to  the  affidavit.  The  warrant  purported  to  be  signed  by 
F.  A.  Scott,  who  was  said  to  be  Deputy  Commissioner  of 
Nimar,  in  Central  India.  The  affidavits  also  set  out  the 
grounds  on  account  of  which  the  Warrant  was  said  to  be 
defective. 

On  this  day  F.  H.  Souter  Esq.,  C.S.I.,  the  Commissioner  of 
Police,  produced  the  body  of  James  Hastings  before  the 
Court  and  the  warrant  under  which  he  held  the  prisoner 
and  undertook  to  put  in  a  formal  return  to  the  writ.  The 
following  is  an  exact  copy  of  the  warrant  the  written  portion 
of  it  being  printed  in  italics  ; — 
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Warrant  of  Aebest.  ^^!!^1_ 

(Under  Section  76  of  Act  XXV.  of  1861.)  /^ 

To, — The  Commissioner  of  Police   Bomhiiy.  ^ 

Whereas  James  Hastings  Stands  charged  with  the  offence 
of  abetting  th^  taking  of  gratification  by  a  public  servant  in 
rested  of  an  official  aH :  You  are  hereby  directed  to  appre- 
hend the  said  James  Eastings  and  to  produce  him  before  me. 

Herein  fail  not. 

JOHN  A.  SCOTT. 
F,  P.  Magistrate  and  /.  P. 

Dated  16//t  January ^  1872. 


There  was  an  endorsement  on  the  wari'ant  which  ran  thus — 

Endorsement  under  Section  181,  Act  XXV.  of  1861.  . 

If  the  said  James  Hastings 
Shall  give  bail  himself  in  the  sum  of  10,000  rupees 

with  2  sureties  in  the  sum  of 
Rs.  5,000  each.  to  appear  before  me,  on  the 

23rd  day  of  January,  1872,  he  may  be  released. 

JOHN  A.  SCOTT. 
F.  P.  Magistrate  and  J.  P. 

Dated  16th  January  1872. 

The  Honourable  /.  8.  Widte  (Advocate  General)  appeared 
for  the  Crown  and  submitted  the  validity  of  the  warrant  to 
the  judgment  of  the  Court. 

Ansiey  for  the  prisoner  : — ^The  case  before  the  Court  is  one 
of  great  hardship  upon  the  prisoner,  but  if  the  warrant,  upon 
which  he  has  been  apprehended,  is  correct  in  form,  he  must 
only  submit.  I  contend  that  the  warrant  is  invalid  in  form 
as  well  as  in  substance  for  the  following  reasons  : — 

I«  It  does  not  bear  the  seal  of  the  person  who  issued  it, 
though  it  purports  to  be  issued  under  Section  76  of  the  Code 
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1872.  of  Criminal  Procedure  which  requires  all  warrants  to  be 
In  re  sealed.  The  seal  is  an  essential  part  of  the  warrant.  It 
HA8TINOS.  was  necessary  at  Common  law  :  2  Inst.  52  ;  1  Hale  577  ;  2 
Hawk.,  ch.  13,  s.  21 ;  4  Bums^s  J.  393 ;  4  Blk.  Com.  290  ; 
though  a  contrary  opinion  is  supposed  to  have  been  once 
held  :  Willes  Eep.  411.  In  the  absence  of  a  statutory  provi- 
sion, the  omission  of  a  seal  will  render  the  warrant  void : 
In  re  William  Phipps  (a).  The  Code  of  Civil  Procedure  has 
in  fact  merely  adopted  and  re-enacted  the  provisions  of  the 
common  law  on  the  important  subject.  The  American  law  is 
the  same  in  this  respect :  Hind  on  Habeas  Corpus  p.  399. 

II.  It  is  bad  as  being  a  warrant  which  does  not  show 
where  the  prisoner,  when  apprehended,  is  to  be  taken  or 
before  whom.  A  warrant  to  take  to  jail  generally  is  bad  : 
Rex  V.  Smith  (b).  The  name  of  the  person  who  issued  the 
warrant  is,  it  is  true,  given,  but  there  is  nothing  more  than  the 
letters  F.  P.  and  J.  P.  to  show  what  authority  he  had  to  issue 
a  warrant  against  a  European  bom  British  subject.  It  is 
admitted  that  this  defect  might  be  cured  by  the  averm^^te 
in  the  return :  Elderton's  case  (c),  but  in  the  present  case  ^t 
is  impossible  for  Mr.  Souter  to  supplement  the  warranty  as  he 
cannot  in  fact  know  by  whom  it  was  issued. 

III.  All  description  of  the  persQU  to  be  captured  is 
omitted,  for  there  is  nothing  in  the  warrant  to  show  what 
James  Hastings  is  meant  by  it.  In  Rex  v.  Hood  {d)  the 
omission  of  the  Christian  name  of  the  person  to  be  appre- 
hended  was  held  to  viti9*te  the  warrant.  Blanks  left  in  the 
warrant,  as  here,  for  the  description  of  the  person  to  be  appre- 
hended to  be  inserted  by  the  officer  executing  it,  cannot 
afterwards  be  filled  up :  2  Hale  P.  C.  114 ;  Foster  312. 

IV.  Theoffencemuatbedescribedwithreasonablecertaiiity, 
notj  as  here^  by  a  mere  formal  statement  from  which  neither 
the  Court  nor  the  prisoner  can  collect  any  information.  The 
warrant  should  have  stated,  for  examplej  the  name  of  the 
public  servant  said  to  have  been  bribed  so  that  the  prisoner 

(a)    llW.fiep.730    (6)    2  Strange  B.  934.     (c)    Ld.  Baym  R.  978. 

id)    1  Mood.  Or.  Oofl.  981. 
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might  be  informed  for  what  alleged  act  he  was  arrested :        1872. 


Hale  P.  C.  584  In  re 

James 
The  jealousy  with  which  the  Courts  regard  any  want  of    Hastings. 

formality  in  a  warrant,  is  well  exemplified  in  the  case  of 
Hm/Jxrdv.  GoshcH  (c)  (where  all  the  authorities  are  referred  to) 
— a  case  which  was  followed  by  the  Exchequer  Chamber  in 
Ireland  in  the  recent  case  of  Hodgens  v.  Poe  (J),  As  all  intend- 
ments will  be  made  against,  and  no  intendment  will  be  made 
in  favour  of,  the  legality  of  a  warrant  issued  by  an  inferior 
Court,  I  submit  that  the  warrant  in  the  present  case  is  alto- 
gether illegal,  and  that  the  prisoner  is  entitled  to  his  dis- 
charge. 

Sargent,  J. : — In  this  case,  I  am  of  opinion  that  the  prisoner 
is  not  in  custody  under  a  valid  and  legal  warrant.  The 
Commissioner  of  Police,  to  whom  the  writ  of  habeas  corpus 
was  directed,  has  brought  up  the  body  of  the  prisoner,  and 
has  produced  before  the  Court  the  warrant  under  which,  I 
must  presume,  he  arrested  the  prisoner.  That  warrant  is 
directed  to  the  Commissioner  of  Police  at  Bombay,  and  runs 
as  follows  : — (His  Lordship  read  the  warrant  and  the  endorse- 
ment as  to  bail  upon  it,  and  proceeded.) 

The  first  objection  that  has  been  taken  to  that  instrument 
is  that  it  is  without  a  seal.  It  was  alleged  that  at  common 
law  a  seal  was  essential  to  the  validity  of  a  warrant,  and  that 
would  appear  to  be  so  according  to  the  authorities.  In  the 
present  case,  however,  the  Magistrate,  who  issued  this  war- 
rant, was  not  acting  under  the  common  law  but  under  the 
provisions  of  a  statute,  namely.  Act  XXV.  of  1861.  The 
form  of  the  warrant  and  its  requisites  are  stated  in  Section 
76  of  that  Act  which  enacts  that  "every  warrant  issued  by  a 
Magistrate  shall  be  in  writing  and  shall  be  signed  and  scaled 
by  such  Magistrate  and  shall  be  in  the  form  given  in  the 
Appendix  or  to  the  like  effect."  Now,  having  regard  to  the 
opinion  that  has,  as  I  have  said,  been  the  opinion  generally 
entertained  by  the  Judges  in  England  that  a  seal  was  essential 
at  common  law  to  the  validity  of  a  warrant,  and  that  it  is 

(e)    U  L.  J.  Q.  B.  367  j  S.  C.  10  Q.  B.  360. 
(;)    2  Ir,  Rep.  C.  L.  52;  S.  C.  16  W«  Bep.  224. 
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1872.       expressly  provided  in  the  section  I  have  just  referred  to,  that 


In  re       a  warrant  shall  be  sealed,  I  should  hesitate  much  before  com- 

T  A  If  11*0 

Hastings.  ^S  ^  ^^  conclusion  that  a  seal  is  not  essential  to  the  validity 
of  a  warrant  issued  under  the  Code  of  Criminal  Procedure. 
The  reason  for  requiring  a  seal  seems  to  be  that  the  attaching 
of  a  seal  shows  that  the  instrument,  to  which  it  is  attached, 
has  not  been  issued  without  due  deliberation  as  well  of 
course  as  to  prove  the  authenticity  of  the  instrument.  Upon 
this  ground  alone,  I  should  have  had  great  difficulty  in  say- 
ing that  the  warrant  in  the  present  case  is  a  valid  one. 

There  is,  however,  another  objection  put  forward  to 
its  validity  to  which  I  attach  even  greater  force.  The  warrant 
authorizes  the  committal  of  James  Hastings,  without  giving 
any  description,  whatever,  as  to  what  James  Hastings  is 
indicated  thereby.  The  form  of  warrant  given  in  the  Appen- 
dix to  the  Code  runs  thus : — 

"  To  (name  and  designation  of  the  person  on*  . 

persons  who  are  to  execute  tlie  icarrant). 

Whereas  of  stands  charged  with  the  ofEence 

of  (state  tlie  offence)  :  You  are  hereby  directed  to  apprehend 
the  said  and  to  produce  him  before  me. 

Herein  fail  not. 

(signature  atid  sealJJ^ 

The  warrant  in  question  runs  thus :  '^  Whereas  James 
Hastings  stands  charged,^'  &c.,  without,  in  any  way,  indicating 
what  James  Hastings  is  meant  thereby.  Under  a  warrant 
in  this  form,  if  it  were  held  to  be  a  legal  and  vaUd  warrant, 
the  Commissioner  of  Police  would  be  justified  in  arresting 
any  one  of  that  name.  In  Hood's  case  the  Christian  name 
only  of  the  person  arrested  was  omitted,  but  a  full  descrip- 
tion was  given  of  him.    The  warrant  there  was  '*  To  take 

the  body  of Hood  of  the  hamlet  of  Bemerton  in  the 

Parish  of  Fugglestone,  St.  Peter,  in  the  same  county  by 
whatsoever  name  he  may  bo  called,  or  known,  the  son  of 
Samuel  Hood  to  answer,"  &c.,  and  in  that  case  the  Judges 
wei*e  unanimously  of  opinion  that  the  warrant  was  bad. 
That  case   was  decided  comparatively  recently  by  Lord 
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Tenterden  and  all  the  other  Judges,  with  the  exception  of         1872. 


three,  and  the  Judges  who  sat  were  unanimously  of  opinion  in  re 
that  the  warrant  was  bad,  because  it  omitted  the  Christian  Hastings. 
name.  It  was  said  it  should  have  iissigned  some  reason  for 
the  omission  and  have  given  some  distinguishing  particular 
of  Greorge  Hood.  I  think  I  am  bound  to  follow  the  principle 
involved  in  that  ruling,  which  is  that  a  warrant  should  contain 
a  distinct  and  unequivocal  intimation  to  the  person  that  he  is 
the  individual  meant  to  be  apprehended  and  must  surrender 
to  Jhe  officers ;  and  this  too,  the  more  especially,  as  the  form 
of  warrant  provided  by  the  Code  requires  that  his  residence 
should  be  inserted.  The  issuing  of  general  warrants  is,  it  is 
well  known,  illegal,  and  this,  though  not  properly  speaking 
a  general  warrant,  which  means  a  warrant  to  apprehend  all 
persons  committing  a  particular  ofEence  or  class  of  offences, 
is,  however,  of  such  a  general  nature  as  to  justify  the  police 
in  arresting  any  person  of  the  name  of  James  Hastings,  who- 
ever he  may  be,  or  wherever  he  may  be  found,  the  number 
of  persons  liable  to  be -arrested  under  it  being  limited  only 
by  the  limit  to  the  number  of  persons  bearing  that  name. 
The  warrant  in  this  case  is,  in  my  opinion,  far  more  general 
than  was  the  warrant  in  Hood's  case,  and  I  am,  therefore,  of 
opinion  that  it  is  bad. 

What  I  have  said  is  sufficient  to  dispose  of  this  return,  but 
there  were  other  objections  taken  to  the  validity  of  the  war- 
rant uponwhich  I  may  say  a  few  words.  It  was  objected  that 
the  official  character  of  the  person  signing  the  wari'ant  did 
not  appear  upon  the  face  of  it;  but  I  do  not  think  that 
objection  of  itself  can  be  supported.  It  is  admitted  that 
the  omission  might  be  supplied  aliunde,  and  the  warrant 
states  that  the  person  signing  it  was  a  Magistrate.  There  is 
nothing,  however,  to  show  where  he  is  a  Magistrate,  or  where 
the  warrant  was  signed,  and  as  Section  84  i^equires  that 
when  the  person  is  arrested  he  shall  (if  bail  is  not  taken)  v 
be  forwarded  to  the  Magistrate  by  whom  the  warrant 
was  issued,  it  is  plain  that  there  is  no  certainty  as  to  where 
the  prisoner  is  to  be  sent,  or  before  whom,  as  there  may  be 
more  Magistrates  than   one,  or  even  several,  of  the  same 
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1872. 


In  re 
Jambs 
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name  as  the  sigiimg  Magistrate!  I  thinks  therefore,  that 
Section  84  shows  that  the  place  where  the  Magistrate  signs 
should  appear  on  the  warrant.  This  view  is  borne  out  by 
the  form  given  in  the  Act  which  leaves  a  space  for  the  de- 
signation of  the  person  before  whom  the  prisoner  is  to  be 
brought. 

As  to  the  objection  taken  to  the  offence  not  being  describ- 
ed with  gufficient  particularity,  I  think  it  is  not  well-founded. 
The  technical  description  of  the  offence  is  given  and  the 
form  seems  to  contemplate  that  being  sufficient. 

For  the  reasons  I  have  stated,  I  think  it  is  my  duty  to 
hold  that  this  is  not  a  valid  warrant.  No  good  grounds  have 
been  shown  for  detaining  the  prisoner  in  custody.  He  must, 
therefore,  be  discharged. 


Febmaiy  7. 


[Appellate  Criminal  Jurisdiction.] 
Miscellaneous  PetHion. 
Ganpbasa'd  bin  Sobha'ba'm   Petitioner. 

Orim,  Proc.  Code  Sections  308,  404 — Judicial  prooeecUng-^Beview. 

An  order  under  Section  308  of  the  Code  of  Criminal  Procedure  is  a 
judicial  proceeding  within  the  meaning  of  Section  404  of  that  Code  and 
is,  therefore,  open  to  review  by  the  High  Court  under  its  extraordinary 
jurisdiction,  when  an  error  in  law  is  committed. 

Askhmwr  v.  Kesliav  (a)  on  this  point  overruled,  and  The  Collector  of 
Hooghj  V.  Tarok  Naih  Mukhopadhifa  (b)  followed, 

fflHE  following  are  the  facts  of  the  case : — 

About  three  years  ago,  the  petitioner,  Ganprasfid 
erected  steps  to  his  house  in  "  Shukravar  Peth"  in  the  town 
of  ShoWLpur,  and  paid  to  the  Municipality  of  the  place  the 
sum  of  Rs.  130-8-0  for  that  and  other  purposes.  On  the 
:]Otli  November  1870,  the  Municipality  sought  to  remove  the 
steps  in  consequence  of  which  Ganprasid  sued  the 
Municipality  and,  on  the  8th  Febniary  1871,  obtained  a 
decree  enjoining  the  Municipality  from  removing  the  steps. 

(a)    4  Bom,  IL  C.  Rep.  A.C.J.  160.       (6)  7  Beng.  Law  Rep.  449. 
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On  the  6th  October  1871,  P.  Bosanquet,  Magistrate  of  the         1^72. 
District  of   ShoUpur,  issued  an  order  directing  Ganpras&d,  Ganpraba'd 

bin 

within  a  month  from  the  date  thereof,  to  remove  the  steps  sobha'ba'm. 
or  to  show  cause  why  the  said  order  shoidd  not  be  enforced. 
On  the  24th  October  1871,  Ganprasdd  appeared  to  show 
eause  and  produced  the  decree  of  the  8th  February  1871  in 
support  of  his  claim  to  retain  the  steps.  The  cause  shown, 
however,  was  disallowed  on  the  25th  October  1871. 

Ganprasdd  thereon  petitioned  the  Magistrate  on  the  30th 
October  1871,  and  prayed  that  as  he  had  instituted  a  fresh 
suit  to  prove  his  right  to  retain  liis  stops,  the  order  of  the 
6th  October  1871   should  not  be  enforced  till  the  termination 

« 

of  that  suit.     The  Magistrate,  however,  rejected  that  petition 
on  the  30th  October  1871. 

On  the  31st  October,  Ganprasdd  obtained  from  the  Court  of 
the  Assistant  Judge,  in  which  his  suit  against  the  Magistrate 
had  been  pending,  an  injunction  directed  to  that  officer  to 
stay  criminal  or  any  other  proceedings  against  Gunpras&d  in 
the  matter  of  the  steps. 

Notwithstanding  this  injunction,  the  Magistrate,  on  the 
1st  November  1871,  issued  an  order  to  Ganprasdd,  stating 
that  the  Civil  Court  had  no  power ^  to  entertain  the  suit  and 
that  he  would  enforce  the  previous  order,  viz.,  the  order  of 
the  6th  October  1871. 

Ganpras&d  thereon  presented  a  petition  to  the  High 
Court,  and  prayed  that  the  proceedings  of  the  Magistrate 
might  be  sent  for,  and  his  illegal  and  arbitrary  action 
restrained. 

On  the  9th  November  1871,  the  Court  (Melvill  and  Kem- 
ball,  JJ.)  received  the  petition  and  referred  it  to  the 
Magistrate  of  Broach,  with  a  direction  to  him  to  report  in 
detail  on  the  allegations  contained  in  the  petition,  and  to 
stay  all  proceedings  in  connection  with  the  case.  On  the 
receipt  of  the  report,  the  Court  (Gibbs  and  Melvill,  JJ.) 
referred  the  case,  on  the  19th  December  1871,  to  the  Full 
Bench  under  the  following  order  : — 

21  HC 
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1872.  "  We  refer  to  the  Full  Bench  the  question  whether  the 


Oanprasa'd  proceedings  of  a  Magistrate^  made  under  Section  308  and 
Sobha'ra'm.  following  Sections  of  the  Code  of  Criminal  Procedure,  are 
a  judicial  proceeding  within  the  meaning  of  Section  404  of 
•  the  Code. 

^'  This  question  was  decided  in  the  negative  in  Ashhurner 
V.  Keshav  (c),  but  it  seems  to  us  desirable  that  it  should  be 
reconsidered.  The  Calcutta  High  Court  has  adopted  a 
different  view  :  Collector  of  Hooghly  v.  Tarak  Nath  Mukho' 
padhya  (d). 

"  We  may  state  that  in  the  case  before  us,  the  Magistrate 
of  a  District  ordered  the  removal  of  an  obstruction  from  a 
thoroughfare.  The  person,  to  whom  the  order  was  issued, 
showed  cause  against  t)ie  order,  but  the  cause  being  dis- 
allowed, the  Magistrate  has  proceeded  to  carry  his  order 
into  execution,  and  has  directed  criminal  pi'oceedings  to  be 
instituted  against  the  person  aforesaid.  If  the  question 
referred  to  the  Full  Bench  be  decided  in  the.  affirmative,  it 
is  our  intention  to  call  for  the  proceedings  of  the  Magistrate, 
in  order  to  determine  whether  the  cause  shown  was  such 
that  the  Magistrate  committed  an  error  in  law  in  dis- 
allowing it.*' 

On  the  20th  December  1871,  the  petition  was  argued 
before  Westropp,  C.J.,  Lloyd,  Melvill,  and  Kemball,  J  J. 

Shdnt^rdm  Ndriyan,  for  the  petitionel* : — Long  before  the 
date  of  the  decision  in  Ashbumer  v.  Keshav  (28th  March 
1867)  this  Court  had  held  in  seveml  cases  that  a  Magistrate's 
order  under  Section  308  of  Act  XXV.  of  1861  was  a  judicial 
proceeding  within  the  meaning  of  Section  404  of  that  Act. 
In  Be  Bdpu  Chintdman,  the  High  Court  (Couch  and  Tucker, 
JJ.)  sent  for  the  proceedings  of  the  Magistrate  of  Batnagiri, 
under  Section  404  of  the  Criminal  Procedure  Code,  and 
reversed  his  order  made  under  Section  308  (6th  April  1864). 
In  Re  Ka/rsatidds  Bechar  and  another,  the  High  Court 
(Westropp  and  Tucker,  JJ.)  entertained  an  application,  under 
the  extraordinary  jurisdiction,  against  an  order  of  the  Ma- 

(c^    4  Bom.  H.  0.  Rep.  A.  C.  J.  150. 
(rf)     7  Beng.  Law  Rep.  449,  see  p.  482. 
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gistratc  of  Broach  pi'ohibiting  the  burning  and  burying  of J^^ 

dead  bodies  at  a  cei-tain  place  and  directing  their  disposal  at  Ganpbasa'd 
another  place  four  miles  off.  The  application,  however,  was  Sobua'ba'm, 
rejected  on  the  merits.  Moreover,  what  the  late  Chief 
Justice  said  in  Ashburner  v.  Keshavy  that  an  order  under 
Section  308  was  not  a  judicial  proceeding,  was  merely  an 
obiter  dwtumy  and  not  a  delibei:ate  decision  of  the  Court. 
The  question  came  before  the  Court  only  incidently  and  did 
not  and  could  not  have  received  full  consideration.  [Westropp, 
C.J.,  referred  to  Kemj)  v.  Neville  {e)  ]. 

Westropp,  C.J. :— We  are  of  opinion  that  the  view  taken 
by  the  Calcutta  Bench  in  the  case  referred  to  in  the  order  of 
reference  is  coiTect,  and  that  so  much  of  the  decision  in 
Anhburver  v.  Kenhao  as  declares  that  a  Magistrate's  order 
made  under  Chapter  20  of  the  Code  of  Criminal  Procedure 
is  not  a  judicial  proceeding,  cannot  be  sustained. 

Proceedings  under.  Chapter  20  were  ti*eated  a-s  judicial 
proceedings  in  several  -cases  previous  to  that  of  Ashbunier  v. 
Keslutv,  and  were  reviewed  by  this  Court  under  Section  404. 
The  provision  in  Section  308,  which  requires  the  Magistrate 
to  issue  a  notice  to  the  person  concerned  to  show  cause  why 
the  order  should  not  be  enforced,  is  in  itself  sufficient  to 
show  that  the  order  is  to  be  regarded  as  a  judicial  proceeding. 

The  question  referred  by  the  Division  Bench  must  be  an- 
swered in  the  affirmative.  It  will  be  for  the  Division  Bench 
to  call  for  the  record  and  proceedings  in  the  case,  and  the 
Magistrate  will  have  an  opportunity,  if  he  pleases,  of  instruct- 
ing counsel  to  appear  in  support  of  the  legality  of  his  pro- 
ceedings. 

The  Division  Bench,  on  receipt  of  the  Magistrate's  pro- 
ceedings in  the  case,  heard  the  petition  on  the  1st  February 
1872,  when 

SMntdrdm  Ndrdyaiiy  appeared  for  the  petitioner. 

There  was  no  appearance  in  support  of  the  Magistrate's 
order. 

(e)    31  L.  J.  0.  P.  158. 
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^^^'  The  Court  (Melvill  and  Kemball^  JJ.)  took  time  to  con- 

GANPBAfiA'D  sider  its  judgment  and,  on  the  7th  of  February,  reversed  the 

bin 

8oBHA'sA'M.  order  of  the  District  Magistrate,  which  it  considered  to  be 
arbitrary  and  unjust,  and  referred  to  the  remarks  of  *the 
Coui't  in  the  case  of  Reg  v.  Dalsukrdni  HaribMi  (/). 

Order  rovi<nved. 


[AprELLATE   CRIMINAL  JUEISDICTION.] 

Feb.  8.  Re(j.  V.  Vakta'  valad  Lakhu. 


Pouml-kcejMir — Act  /.  q/"  1871,  Sections  6  ami  27. 

Where  a  Magistrate  convicted,  under  Section  27  of  Act  I.  of  1871,  a 
person  who  was  not  himself  a  pound-keeper,  but  was  merely  entertained 
by  the  Police  Patil,  who  was  €a;'-ojficio  pound-keeper  imder  Section  6  of 
the  Act. 

The  High  Court  annulled  the  conviction  and  sentence  passed  upon  the 
accused.  • 

rpmS  case  was  referred  for  the  orders  of  the  High  Court 
by  A.  A.  Borradaile,  Magistrate  of  the  Districtof  Ahmada- 
bad,  who  made  the  following  observations  : — 

"Under  the  provisions  of  Section  4f34  of  the  Code  of 
Criminal  Procedure,  I  have  the  honor  to  forward,  for  the 
oixiers  of  the  Honorable  Judges,  the  papei*s  and  proceedings 
of  the  Second  Class  Suboiniinate  Magistrate  of  VeeramgAon, 
Azam  Pragji  Anandr&m^  in  the  case  of  Beg.  v.  Vakta  Lakhu^ 
convicted  and  sentenced,  under  Section  27  of  Act  1.  of  1871, 
to  pay  a  fine  of  one  Rupee. 

"  The  word  '  Pound-keeper ',  as  used  in  Section  27,  under 
which  the  accused  is  convicted,  is  defined  in  Section  6  which 
contains  special  provision  in  regard  to  Pound*keepers  in  the 
Bombay  Presidency. 

^'  The  accused  in  this  case  is  not  a  Police  P&til,  but  a  person 
merely  entertained  by  the  Police  P&tiil  of  Veerumg^m,  who 
is  ex'offido  the  Pound-keeper,  to  look  after  tixQ  impounded 
cattle  and  to  water  and  feed  them. 

(/)    2  BosL  H.  0.  Bep«  884. 
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"  I  am,  therefore,  of  opinion  that  the  proceedings  of  the        1872. 
Subordinate  Magistrate  are  illegal."  Rbo 

V, 

On  the  8th  February  1872,  the  proceedings  were  considered      Vakta' 
by  Melvill  and  Kemball,  JJ.  Lakbu. 

Per  Cdriah  : — The  proceedings  of  the  Subordinate  Ma- 
gistrate of  Veeramgdon  in  the  case  of  the  said  Vakta  Lakhu 
must  be  annulledj  and  the  fine,  if  levied,  be  returned. 

Proceedings  anmdled. 


[Appellate  Criminal  Jurisdiction.] 

Reg.   v.   DhORI    KuLLAN.  Feb.8. 

Obstructing  Puhlk  Servant — Refusal  of  Cart  to  a  Gaveniment  o^er-^ 

bid.  Pen.  Code  Sec,  186. 
• 

The  refusal  of  a  cart-owner  to  give  his  cart  on  hire  to  a  Government 

officer  does  not  constitute  the  offence  of  obstructing  a  public  servant  in 

the  discharge  of  his  public  functions  within  the  meaning  of  Sec.  186  of 

the  Indian  Penal  Code. 

rrHE  accused  was  the  owner  of  a  cart.  He  refused  to  give  it 
on  hire  to  a  Government  oflBicer  who  applied  for  it.  He 
was,  therefore,  prosecuted  before  the  first  class  Subordinate 
Magistrate  of  Dholkd,  in  the  District  of  Ahmadabad.  The 
Magistrate  convicted  him  of  the  ofEence  of  obstructing  a  public 
servant  in  thedischarge  of  his  pnblicf  unctions,  and,  under  Sec- 
tion 186  of  the  Penal  Code,  sentenced  him  to  payafine  of  Rs.  4, 
or  in  default,  to  suffer  simple  imprisonment  for  seven  days. 

The  Magistrate  of  the  District  of  Ahmadabad  (A.  A.  Bor- 
radaile)  considered  the  conviction  of,  and  sentence  passed 
upon,  the  accused  to  be  illegal,  and  submitted  the  proceedings 
for  the  consideration  and  orders  of  the  High  Court,  under 
Section  434  of  the  Code  of  the  Criminal  Procedure* 

« 

The  proceedings  were  considered  in  Court  by  Melvill  and 
Kemball,  JJ.,  on  the  8th  February  1872. 

Pbe  Curiam  : — ^The  Court  orders  that  the  conviction  and 
sentence  passed  upon  Dhori  Kullan  be  reversed  and  that 
the  fine>  if  levied,  be  returned. 

Conviction  a/nd  sentence  reversed. 


Feb.  29. 
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,1^2.  FApPELLATE    CkIMINAL   JUEISDICTlON.l 

Reg.  v.  Sadu  Da'da'bha'i. 

Smuggled  Opium — Appeal  from  decUion  of  Magistrate  ofDigirict^ 
BegtdaCion  XXI.  of  1827,  SeOim  1—Crbn.  Proc.  Code,  Sections  21  and 
409. 

Although  the  effect  of  Section  21  of  the  Code  of  Cziminal  Procedure 
is  to  give  exclufliye  original  jurisdiction  to  the  Magistrate  of  the  District 
in  the  trial  of  cases  under  Section  7  of  Regulation  ^^1-  of  1827  for  abet- 
ting the  smuggling  of  opium,  that  Section  (21)  does  not  exclude  the 
appellate  jurisdiction  vested  in  the  Court  of  Session  by  Section  409  of 
the  Code. 

rilHIS  was  a  reference  made  by  A.  A.  Borradaile,  District 
Magistrate  of  Ahmadabad^  for  the  opinion  of  the  Court. 
He  stated  that  he  had  decided  a  case  of  keeping  smuggled 
opium,  under  Section  4  of  Eegulation  XXI.  of  1827,  and  that 
the  Sessions  Judge  had  entertained  an  appeal  against  his 
decision.  He  added  that  the  whole  tenor  of  the  High  Coufi^'s 
decision  in  the  case  of  Beg,  v.  Lakhu  Sahru  {a)  was  to  affirm 
that  the  Criminal  Judge  of  1827  was  not  represented  by  the 
Sessions  Judge  of  the  present  time.  He,  therefore,  requested 
the  opinion  of  the  High  Court  on  the  question  of  appeal. 

The  reference  was  considered  by  Gibbs  and  Melvill,  JJ. 

Pbb  Curiam  : — The  Court  is  of  opinion  that,  although 
the  effect  of  Section  21  of  the  Code  of  Criminal  Procedure  is 
(as  already  decided  by  this  Court)  to  give  exclusive  original 
jurisdiction  to  the  Magistrate  of  the  District  in  the  trial  of 
cases  under  Section  7  of  Begulation  XXI.  of  1827,  yet  it  does 
not  exclude  the  appellate  jurisdiction  vested  in  the  Court  of 
Session  by  Section  409  of  the  Code. 

(a)    8  Bom.  H.  C.  Rep*  Or.  Oa.  118. 
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[Appellate  Cbiminal  Jurisdiction.]  m%^i. 

Reg.  v.  Pa'pidio  Mdthdo. 

FuU-Pow^r  Magistrate — Reference  of  case  by  Magiitrate  F.  P,  to  Svbor* 

dinate  Magistrate, 

A  Full-Power  Magistrate  has  no  authority  to  refer  for  disposal  to  a 
Subordinate  Magistrate  a  complaint  made  originally  to  such  Full-Power 
Magistrate. 

rrEtE  prisoner  was  tried  and  convicted  by  the  second  class 
Subordinate  Magistrate  of  Walore,  in  the  District  of 
Surat,of  the  offence  of  mischief,  under  Section  426  of  the  Penal 
Code,  and  was,  on  the  3rd  May  1870,  sentenced  to  pay  a  fine 
of  Rs.  4,  or  in  default,  to  suffer  simple  imprisonment  for  7 
days. 

The  Magistrate  of  the  District  of  Surat  (T.  C.  Hope),  con- 
sidering the  proceedings  of  the  Sub-Magistrate  illegal,  refer- 
red them,  under  Sec.  434  of  the  Code  of  Criminal  Procedure, 
for  the  consideration  and  orders  of  the  High  Court.  He 
observed — 

"It  would  appear  that  Mr.  P.  Birkbeck,  a  Magistrate 
P.  P.,  received  the  petition,  and  without,  in  the  first  instance, 
administering  solemn  affirmation  to  the  presenter,  referred  it 
to  the  Chief  Constable  of  Walore,  desiring  him  to  make  a 
preliminary  inquiry,  and  to  commit  the  case  to  a  Subordinate 
Magistrate,  should  an  offence  appear  to  have  been  committed. 
I  consider  the  conviction  and  sentence  illegal,  because 
Mr.  Birkbeck  had  no  authority  to  refer  the  petition  to  a 
Subordinate  Magistrate  for  disposal." 

The  proceedings  were  considered  in  Court  by  Lloyd  and 
MelvUl,  JJ. 

Pbb  Cubiam  :— The  Court  concurs  with  the  District  Ma- 
gistrate that  the  reference  by  the  P.  P.  Meigistrate  to  a 
Subordinate  Magistrate  was  illegal,  and  orders  that  the 
conviction  and  sentence  passed  upon  P&pidio  Muthdo  be 
reversed,  and  the  fine,  if  paid,  be  restored. 

Conviction  and  sentetice  reversed. 
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1873.  NoTB.-»A  similar  deoision  was  arrived  at  in  the  case  of 


Beg.       Beg  v.  Fahiv&ppd  bin  Ningdppd,  decided  on  the  17thSeptem- 
Pa'pidio     ber  1869,  by  Warden  and  Lloyd,  JJ. 

MUTHDO. 

The  facts  were  these :  The  prisoner  was  convicted  by  the 
Ist-Class  Sub-Magistrate  of  Baneebednore,  in  the  District  of 
Dharwar,  of  disobedience  to  the  order  of  a  public  servant  and 
was,  under  Sec.  188  of  the  Penal  Code,  sentenced  to  pay  a 
fine  of  Rs.  5  with  the  alternative  of  undergoing  simple  im- 
prisonment for  7  days.  Fakirdppd  paid  the  fine.  The  case 
was  first  sent  up  by  the  Fouzdar  of  Kurujghee  to  Mr.  Mid- 
dleton.  Magistrate  P.  P.,  who,  however,  was  not  a  Magistrate 
in  charge  of  a  District,  or  of  a  Division  of  a  District.  In- 
stead of  trying  the  case  himself,  Mr.  Middleton  referred  it 
to  the  Ist-Class  Sub-Magistrate  who,  accordingly,  tried  it. 
On  the  report  of  the  District  Magistrate  (E.  P.  Robertson) 
that  the  Magistrate  F.  P.  was  not  competent  to  make  the 
reference  to  the  Sub-Magistrate  under  the  provisions  of  Section 
273  of  the  Criminal  Procedure  Code,  \he  High  Court  sent 
for  the  proceedings  for  a  review  and  passed  the  following 
order : — 

Pee  Curum  : — ^The  Court,  concurring  with  the  District 
Magistrate,  annuls  the  conviction  and  sentence,  as  the  Ma- 
gistrate F.  P.,  Mr.  Middleton,  had  no  power  to  refer  the 
case  to  the  1st  Class  Sub-Magistrate  for  trial,  and  directs  that 
the  fine,  if  paid,  be  refunded. 

Conviction  aiid  sentence  reversed. 


May  23. 
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[Appellate  Criminal  Jurisdiction.!  „^872. 

Reg.  v.  Subha'na'  bin  Ganf. 

Retrial — Poieer  ofDUtrkt  Magistrate  to  direct  retrial — Crim.  Proc. 

Cocle,  Sec,  AZh. 

Where  a  i^ub-Ma^'isirate  discharfri^a  a  person  acciLstcl  of  an  oflfeiict  not 
iK^ing  an  offence  ppccilied  in  the  seventh  column  of  tlic  schedule  to  the 
Criminal  Procedure  Code  a.s  trial »lt;  by  the  Com*t  of  Session  only,  or  by 
the  Court  of  Se5«?ion  or  Ma^ristrate  of  the  District,  the  District  Mapristrati* 
has  no  power  to  direct  a  retrial  under  tho  pniviaions  of  Sortion  4.'V)  of 
the  Code  of  Criminal  Procedure. 

AN  the  38tli  December  1871,  tlic  acciipod  Subliami  was  tried 
by  Viiiayak  (Taucsji,  2n(l  Class  Subordinate  Mafi^is- 
tratc  of  Salsette,  in  the  Tanna  District,  on  a  charge  of 
voluntarily  causing  hurt,  under  Section  32o  of  tho  Penal  Code, 
and  was  discharged  under  Section  250  of  the  Criminal 
Procedure  Code,  there  being  no  satisfactory  evidence  against 
him. 

Tho  Magistrate  of  the  District  (W.  A.  Robertson),  con- 
sidering tho  discharge  improper,  submitted  the  proceedings 
of  the  Sub-Magistrato  for  the  orders  of  the  High  Court,  and 
requested  to  know  whether  in  such  a  case  the  District 
Magistrate  could  order  a  retrial  under  tho  provisions  of 
Section  435  of  the  Code  of  Criminal  Procedure. 

The  question  was  considered  by  Bayley  and  Eemball,  JJ., 
on  the  23rd  May  1872. 

Per  Curiam  : — Tho  offence  of  voluntarily  causing  hurt  not 
being  an  offence  specified  in  the  seventh  column  of  the 
schedule  to  the  Criminal  Procedure  Code,  as  triable  by  the 
Court  of  Session  only,  or  by  Court  of  Session  or  Magistrate 
of  the  District,  Section  435  is  inapplicable  so  as  to  enable  the 
District  Magistrate  to  direct  a  retrial. 


22Hf 
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J^^'^'  TAppellate  Criminal  Jurisdictiox.! 

May  23.  -  -* 

Reg.  V.  Venku  Narsa'. 

Acquittal  of  accused  by  Magistrate — Pmcer  of  Sessions  Court  to  direct 
committal — Crim,,  Proc.  Code,  Sees,  255  (tnd 43b. 

After  an  accused  person  has  been  acquitted  under  Sec.  255  of  the  Code 
of  Criminal  Procedure,  it  is  not  competent  to  the  Session  Judge  to  inter- 
fere und^T  Sec.  43'>  of  the  same  Act. 

fTHE  arm  sod  was  prosocutod  heforo  G.  B.  Keid,  Magistrate 
F.  P.,  in  the  District  of  Puna,  by  a  woman  named 
Bhagu,  on  a  charge  of  defamation  under  Section  500  of  the 
Penal  Code.  The  ^Magistrate  F.  P.,  after  taking  evidence  for 
the  prosecution  and  after  framing  and  reading  the  charge  to 
the  accused,  recorded  a  verdict  of  acquittal,  on  the  1st  No- 
vember 1871,  under  the  provisions  of  Section  255  of  the 
Criminal  Procedure  Code. 

On  the  24th  January  1872,  the  Sessions  Judge,  R.  H.  Pin- 
hey,  of  Puna,  on  the  application  of  the  complainant,  Bhagu, 
set  aside  the  above  order  of  acquittal,  and,  under  the  provisions 
of  Section  435  of  the  Code  of  Criminal  Procedure,  directed 
the  Magistrate  F.  P.  to  commit  the  accused  for  trial  before 
the  Court  of  Session. 

Tlie.  case  was  submitted  for  the  consideration  and  orders  of 
the  High  Court  by  J.  E.  Oliphant,  District  Magistrate  of 
Puna,  with  the  following  remarks  : — 

"  It  will  be  seen  that  the  order  set  aside  by  the  Sessions 
Judge  of  Puna  was  an  order  of  acquittal  passed  by  a  P.  P. 
Magistrate,  under  Section  255  of  the  Criminal  Procedure 
Code,  after  preparing  a  formal  charge  again-^t  the  accused 
Venku  Nars^. 

*'  Section  435  of  the  Ciiminal  Procedure  Code,  as  amended 
by  Act  VIII.  of  1869,  empowers  the  Court  of  Session  in  cases 
triable  by  the  Court  of  Session  only,  or  Court  of  Session  or 
Magistrate  of  the  District,  to  order  the  commitment  of  any 
person  who  may  have  been  discharged  by  any  Magistrate. 
The  word '  discharged '  seems  to  refer  only  to  cases  disposed 
of  under  Sections  225  and  250  of  the  Crimini^l  Procedure  Code, 
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**  In  the  present  case,  the  order  being  under  Section  255, 

the  Sessions  Judge  is,  in  my  humble,  opinion,  not  authorized 

by  law  to  set  it  aside  and  order  commitment  under  Section 

135,  because  the  a<;cused  person  was  acquitted  after  a  charge 

had  been  prepared." 

The  proceedings  were  considered  in  Court  by  Bayley  and 
Kemball,  J  J.,  un  the  23rd  May  1872. 

Per  Curiam  : — The  Court  annuls  the  order  of  the  Session 
Judge,  directing  the  committal  of  the  said  Venku  Narsa  to 
the  Session  Court,  for  the  reason  that  the  said  accused  having 
been  acquitted  after  trial,  it  was  not  coinpeteut  to  the 
Session  Judge  to  interfere  under  Section  1-35  of  the  Code  of 
Criminal  Procedure. 


1872. 
Beo. 


p. 


Venku 
Nabsa'. 


APPEUiA'fE    CrIMINAI.   JuKlJSDlCTIOX. 

Reg.  v.  Jethya'  valad  Vest y a'. 


Breach  ofcoiUract  of  service — Act  XIII,  0^1859,  Hec,  2. 

A  labourer  Agreed  to  serve  in  consideration  of  money  due  from  him  on 
account  of  previous  debts.  He  served  for  three  months  only,  and  then 
quitted  service  in  violation  of  the  afrreement.  He  was  prosecuted  and 
convicted  of  breach  of  contract  of  service  under  Act  XUJ.  of  1859. 

Held  that  he  was  not  liable  to  be  dealt  with  criminall^^  because  there 
was  no  fraudulent  breach  of  contract  within  the  meaning  of  Act  ^^YL,  of 
18o9,mnd  because,  further,  no  monei/  in  advance  was  received^  tlie  con- 
sideration for  the  agreement  to  serve  being  an  old  debt. 

rpHE  accused  ^vas  convicted  by  G.  W.  Anderson^  Magistrate^ 
F.  P.,  in  the  Khandesh  District,  of  the  offence  of  commit- 
ting breach  of  contract  of  service  under  Section  2  of  Act  XIII. 
of  1859,  and  was,  on  the  20th  February  1872,  sentenced  to 
suffer  rigorous  imprisonment  for  two  months. 

The  accused  owed  Rs.  195  to  one  Ndnd  Praypg  on  account 
of  former  debts.  On  the  24th  August  1871,  ho  passed  to 
N&na  a  writing,  in  which  he  agreed  to  serve  liim  (Nanfi)  for 
ninety-seven  months  and  a  half,  in  consideratioi;  of  this  sum 
of  Rs.  195.     Accordincrly,  Jethya  entered  T^muVs  service,  h^^i 


May  2o. 
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1872. 


Reg. 

«. 

Jethta' 

▼alad 
Vestya'. 


left  it  after  three  months.  On  this,  Ndnd  prosecuted  him 
before  the  Magistrate  F.  P.,  who  found  him  guilty  under  Act 
XIII.  of  1859. 

On  a  review  of  the  monthly  Criminal  return,  the  High 
•  Court  sent  for  the  Magistrate's  proceedings.  On  their  receipt, 
the  case  was  considered  in  Court  by  Bayley  and  Kemball,  J  J. 
on  the  23rd  May  1872.  The  Court  passed  the  following 
order  : — 

It  is  clear  that  there  was  no  "  fraudulent  breach  of  con- 
tract,^^  within  the  meaning  of  ActXIII.  of  1859,soas  to  ren- 
der Jethya  liable  to  be  dealt  with  criminally ;  and  the  way  in 
which  the  case  has  been  dealt  with  reflects  little  credit  on 
the  Magistrate,  F.  P.  It  is  patent  on  the  face  of  the 
proceedings  that  no  money  in  advance  was  received,  the  con- 
sideration for  the  agreen^ent  to  work  for  the  cpmplainant 
being  an  old  debt,  so  that  nothingT)ut  great  carelessness  in 
reading  the  Act  in  question  could  have  allowed  the  Magis- 
trate to  deal  with  JethyS  as  a  criminal.' 

Jethy4  has  suffered  the  full  term  of  this  improper  sentence, 
^rhe  Honorable  the  Judges  of  the  High  Court  are,  therefore, 
})Owerloss  to  afford  him  any  I'cmedy. 


I  Appellate  Criminal  Jurisdiction.] 
May  23.       Rn\,  V.  Anvakkha'n  valad  Gulkha'n  aiid  another. 


llouse-breul'in^  in  order  to  ''OiiihiU  theft — Theft — Coiiipov/nd  offence — 
Sqmrate  sentence — Liniit  of  punishment — IwL  Pen,  Code, 

/Vccv.  :)80  and  4o7- 

It  is  competonL  to  a  Alagistrato  to  pass  a  separate  i-eTiteiicti  iu  respect  of 
each  of  the  two  charges,  of  house-breaking  in  order  to  commit  theft,  and 
of  theft  in  a  human  dwelling,  of  which  a  prisoner  is  found  guilty,  provided 
tho  aggregate  punishment  awarded  on  the  two  charges  does  not  exceed 
the  punishment  which  the  case  warrants  for  the  greater  of  the  two 
offences  of  which  the  accused  has  been  convicted,  and  provided,  farther, 
such  aggregate  punishment  does  not  exceed  the  jurisdiction  of  the  Ooort 
passing  the  sentences. 

rilHE  accused  were  convicted  by  E.  T.  Richardson,  Magis- 
tmto    F.  P*  at  Puna,  of  two  offences,  viz.,  of  house- 
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breaking  in  order  to  commit  theft,  and  of  theft  in  a  dwelling        1^72. 


house  and,  on  the  22nd  Juno  1871,  were  sentenced,  each,  to        Reg. 
undergo*  rigorous  imprisonment  for  two  years   (being  one  anvakkha'n 
year  for  each  offence)  under  Sections  457  and  380  of  the   qulk^'n. 
Penal  Code. 

On  appeal,  the  Session  Judge  of  Puna  (R.  H.  Pinhey)  con- 
sidered the  sentences  passed  by  the  Magistrate,  F.  P.,  to  be 
illegal  and  reduced  them  to  one  year.  His  reasons  will 
appear  from  the  following  extract  from  his  finding  recorded 
on  the  2nd  August  1871  : — 

*^  Notwithstanding  a  great  deal  of  illegal  evidence  (hear- 
say) that  has  been  recorded  in  this  case,  there  can,  I  think, 
be  no  doubt  of  the  guilt  of  the  appellant,  but  the  F.  P. 
Magisti'ate  was  in  error  in  sentencint^  the  appellant  for  two 
distinct  offences.  House-breaking  in  order  to  commit  theft, 
and  theft  committed  by  means  of  that  house-breaking,  are 
parts  of  one  offence,  and  therefore,  under  the  provision  of 
Section  71  of  the  Indian  Penal  Code,  not  punishable 
separately  {Reg  v.  Bhikd  Pvtzdy  Bombay  High  Court,  4th 
November  1863). 

"  Under  the  provisions  of  Section  419  of  the  Code  of  Crimi- 
nal Procedure,  I  alter  the  sentence  recorded  against  the 
appellant  by  the  F.  P.  Magistrate  by  revei-sing  the  sentence 
of  one  year's  rigorous  imprisonment  passed  on  the  appellant 
Anvarkhan  Gulkhdn  for  theft/' 

On  the  3rd  October  1871,  the  Magistrate  of  the  District 
of  Puna  (J.  E.  Oliphant),  at  the  request  of  Mr.  Richardson, 
submitted  the  proceedings  for  the  consideration  and  orders 
of  the  High  Court.  Mr.  Richardson's  reasons  for  passing 
two  distinct  sentences  upon  the  two  offences  held  proved  by 
him,  will  appear  from  the  following  extract  from  his  letter: — 

"  I  have  the  honour,  with  deference  to  the  Session  Judge's 
l*emarks,  *  *  *  to  point  out  that  the  following  circulars, 
decisions,  and  rulings  of  Her  Majesty's  High  Court  Judges, 
overrule  the  opiAion  held  in  the  case  referred  to  by  the  Ses- 
sion Judge  of  Puna. 
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^8^^'  (1)     Circular  from  Her  Majesty^s  High  Court,  No.    1348, 

Reg.        dated  the  4th  November  1863. 

r. 

^'^4™'^      (2)     Do.        do.    No.  449,  dated  the  26th  March  1866. 

(3)  Tlie  decision  in  Reg  v.  Genu  hhi  Al'u,  Vohime  V. 
page  83,  of  reported  cases,  dated  16th  September  1868. 

(4)  Criminal  mlings  of  Her  Majesty's  Judges,  dated 
16th  August  1869,  in  Reg.  v.  Ramchunder  Jairam. 

*'  From  the  circular  and  decision  above  quoted  (1  and  3)  it 
would  appear  that  the  passing  of  separate  sentences  upon 
conviction  of  house-breaking  in  order  to  the  committing  of 
theft,  and  of  theft,  is  not  in  itself  illegal,  as  the  sentences 
passed  by  me  taken  together,  in  each  of  these  ctises,  Avere  not 
beyond  my  powers. 

i|c  :|:  *  5j:  :}:  :}:  ^:  * 

'*  The  Session  Judge  does  not  in  the  least  doubt  the  guilt  of 
the  appellants,  for,  in  both  cases  he  says,  ^  there  can,  I  think, 
be  no  doubt  of  tlie  guilt  of  the  appellants,^  and  as  the 
vSessioH  fludge  ha.s  reduced  the  sentences,  not  from  their 
being  too  severe,  but  from  an  impression  that  I  was  wrong  in 
passing  sentences  upon  each  of  the  heads  of  charge,  I  would 
beg  respectfully,  under  the  provisions  of  Section  404  of  the 
Criminal  Proceedure  Code,  to  suggest  that  tho  cases  be 
referred  to  Her  Majesty's  High  Court,  in  order  that  the 
Session  Judge's  order  may  be  reversed  and  the  original 
sentences  confirmed." 

The  case,  coming  before  a  Division  Bench  of  the  High 
Court  (Kemball  and  West,  JJ.),  on  the  25th  October  1871, 
vvas  refeiTed  by  it  to  the  Full  Bench  for  disposal  with  the 
following  observations  : — 

"  We  refer  to  the  Full  Bench  the  question  whether  a  person 
charged  with  a  complex  criminal  act  such  as  house-breaking 
with  intent  to  commit  theft,  and  theft,  may  be  tried  and 
convicted  and  punished  for  each  of  these  ofEences  as  ta 
which  tho  Penal  Code  has  separate  and  distinct  provisions. 
Two  cases  have  been  referred  from  tho  districts  of  P6na  and 
Ndsik,  respectively,  for  the  interference  of  this  Court  on  thr 

7> 
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ground  •  that  conviction   and  punishment  for   each   of   the        1872. 
several  offences  are  illegal.     This  view  is  supported  by  the        Reg. 
rulings  of  this  Court,  in  Reg.  v.  BhiM  Pntzd,  4th  Kovember  anvabkha'n 
1863,  Reg,  v.  Arjun  (a)  andEf^.  v.  TukydBhlhjd,  2nd  March   gulmI'n 
1864;  but,  on  the  other  hand,  there  are  the  decisions  also  of 
this  Court  in  Reg.  v.  Gcmt  {b)   and  criminal   rulings  of  the 
16th  August  1869,  opposed    though  these   are   to   vaiious 
rulings  of  the  Bengal  High  Court. 

''The  decisions  seem  confused  and  contradictory,  and  we 
think  that  the  whole  question  i*equires  fuller  consideration, 
both  as  to  the  soundness  of  the  principle  of  annexing  a 
single  cnminal  intent  to  successive  acts  so  as  to  constitute 
several  offences,  and  as  to  the  propriety,  when  the  Sessions 
Court  convicts  of  the  greater  of  two  partially  coincident 
offences,  of  suspending  the  inquiry  upon  the  other/' 

The  proceedings  were,  accordingly,  considered  in  Court 
by  Westropp,  C.J.,  Gibbs,  Lloyd  and  Kemball,  JJ.,  on  the 
25th  January  1872.      • 

fJnr.  adv.  null. 

23rd  May.  Per  Curiam  : — The  Court  is  of  opinion  that  it 
was  competent  for  the  Magistrate  F.  P.  to  pass  a  sentence 
on  each  of  the  two  charges,  viz.,  of  house-breaking  in  order 
to  the  committing  of  an  offence  punishable  with  imprison- 
ment, and  of  theft  in  a  building  used  as  a  human  dwelling, 
provided  that  the  aggregate  amount  of  punishment  awarded 
on  the  two  charges  did  not  exceed  that  which  the  case 
warrants  for  the  greater  of  the  two  offences  of  which  the  two 
accused  persons  have  been  respectively  convicted,  and 
provided  also  that  such  aggregate  punishment  did  not  exceed 
the  jurisdiction  of  the  Court  which  has  convicted  the  accused. 
Tried  by  these  tests,  the  sentences  passed  by  Mr.  Richardson, 
the  Magistrate,  F.  P.,  in  this  case  of  the  Queen  v.  Anvarkh^a 
valad  Gulkh^n,  and  Bhuta  bin  Sabldji,  were  lawful ;  inas- 
much as  the  aggregate  of  the  punishments  awarded  to  each 
prisoner  neither  exceeded  the  punishment,  which  by  law 
might  bo  allotted  to  the  graver  of  the  two  offences,  nor  the 

(d)    1  Bom.  H.  C.  Rep.  87        (h)    5 Bom.  H.  C.  Hep.  Or.  Oa,  88. 
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rORioiNAL  Civil  Jurisdiction.!  Jt^^.\ 

*-  J  Feb.  17. 

Appeal  Suit  No.  171. 

Abdesar  Hormasji  Wa'dia' Appellant 

The  Secebtary  op  State  for  India    in 

Council Respondent 

Appomtmefit  of  third  arbitrator  under  Sec  12  of  Act  VL,  1857 — Umpire 
— Award — NuUky — Notice  to  attend — Irregularity — Misconduct — 

Waiver. 

Where  one  of  two  arbitrators,  appointed  under  Sec  10  of  Act  VI.  of 
1857y  by  letter  and  also  verbally  authorized  his  co-arbitrator  to  appoint 
a  certain  person  as  third  arbitrator,  and  the  co-arbitrator  wrote  to  the 
proposed  third  arbitrator  informing  him  that  he  had  been  so  appointed :  -- 

Semble  that  there  was  a  good  appointment  ''  by  writing  "  of  the  third 
arbitrator  within  the  meaning  of  Sec  12  of  Act  VL  of  1857. 

Where  a  third  arbitrator  appointed  under  Sec.  12  of  Act  VI.  of  1857, 
considering  that  his  services  were  required  merely  as  an  umpire,  though 
he  had  due  notice  of  the  first  meeting,  neglected  to  attend  that  or  any 
subsequent  meetings  of  the  arbitrators  and  took  no  part  in  the  making  of 
the  award : — 

It  woe  held  that  such  non-attendance  of  the  third  arbitrator  did  not 
render  the  award  a  nullity,  but  was  only  a  ground  for  setting  it  aside  on 
the  ground  of  irregularity. 

Where  an  ofiicer,  appointed  under  Act  VI.  of  1857  to  conduct  arbitra- 
tion proceedings  on  behalf  of  Goyernment,  attended  the  first  two  meetings 
of  the  arbitrators  and  did  not  object  to  two  of  the  arbitrators  proceeding 
with  the  reference  in  the  absence  of  the  third  arbitrator,  and  did  not 
attend  the  subsequent  meetings  of  the  arbitrators  : — 

It  woe  held  that  Government  had  thereby  waived  their  right  to  insist 
on  the  non-attendance  of  the  third  arbitrator  .as  a  ground  for  setting 
aaide  the  award. 

rrHIS  was  an  appeal  from  the  judgment  of  Bayley,  J.,  made 
in  favour  of  the  defendant  on  the  2nd  day  of  December 
1870. 

As  Act  VI.  of  1857  has,  since  the  case  first  came  before 
the  Court,  been  repealed  by  ActX.  of  1870,  it  has  only  been 
deemed  necessary  to  publish  the  judgment  of  the  Appellate 
Court  from  which  the  facts  of  the  case  and  the  arguments 
<ii  Connfi^l  will  sufiBciently  appear. 

Ihe  Hi^pedl  was  argued  before  WxstBbPP,  C. J.,  and  Gibbs, 
J. 

23  BC 
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^g7>-  MeOuUoch  and  Latham  for  the  appdlant. 


HoKMAfln        The  Honourable  A,  B,  Seoble  (Acting  AdTocate  General), 

"^^^^^     Mayhewt^Macphermm  for  ike  respondBat. 

ThbSxcbs- 
TAXT  OF         1 7th  February  1 872.     Wsctbofp^  G  J^.  : — ^This  is  an  appeal 

Ixmikn^  from  the  Third  Diyision  Conrt.  The  plaint  in  the  anit  was 
Couvcn^  filed  by  Aideaar  Hormasji  W^idi£  npon  an  award  to  reooTer 
Bb.  58,278  with  interest.  The  award  purported  to  be  made 
by  a  majority  of  arbitrators  appointed  in  accordance  with  Act 
VI.  of  1857,  "  an  Act  for  the  acquisition  of  buid  for  public 
purposes/'  and  directed  the  defendant  to  pay  to  the  plaintiff 
the  sum  already  mentioned,  with  interest  at  six  per  cent,  per 
annum,  as  compensation  for  apiece  of  land  (containing  18,987 
square  yards)  situate  at  Kurla  in  the  Island  and  T^uki  of 
Salsette  and  Collectorate  of  Thinii,  which,  by  notification  of 
the  Acting  Chief  Secretary  to  the  (joremment  of  Bombay, 
dated  the  27th  May  1868,  published  in  the  Oovemment 
Oaaette  of  the  following  day  under  the  provisions  of  that 
Act,  was  declared  to  be  '^  required  for  a  public  purpose, 
namely,  for  Kailway  purposes.''  The  plaint  states  that  pos- 
session was  taken  of  the  land  by  the  defendant  on  the  27th 
May  1868. 

The  defendant,  the  Secretary  of  State  for  India,  has 
filed  a  written  statement  by  way  of  defence. 

The  issues  settled  in  the  Division  Court  were : — 

1 .  Whether  any  valid  award  was  made  in  accordance  with 
the  provisions  of  Act  VI.  of  1857  ?  This  the  learned  Judge 
found  in  the  negative. 

2.  Whether  Mr.  Campbell  and  Mr.  Addis,  before  they 
entered  upon  the  matter  referred  to  them,  duly  by  writing 
nominated  and  appointed  Andrew  Hay  to  act  with  them  as 
arbitrator  pursuant  to  Sec.  XII.  of  the  said  Act  ?  Upon  this 
issue  the  learned  Judge  did  not  consider  it  necessary  to 
come  to  any  finding. 

3.  Whether  the  defendant  by  his  agent,  had  notice  of 
any  meetings  of  the  arbitrators  subsequent  to  the  first  two 
meetings  ?     This  was  found  in  the  negative. 
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4.  Whether  any  award  was  made  by  a  majority  of  the  __}^'_ 
arbitrators    according:  to   the  provisions  of  the  said  Act?    ABDEaA.B 

HOBMASJI 

This  was  found  in  the  negative.  Wa'dij^' 

17. 

5.  Whether  the  defendant  is  entitled  to   raise  the  2nd^  The  Sbcbb- 

TARY  OP 

3rd  or  4th  issues  after  the  lapse  of  three  months  from  the   state  for 
time  of  the  making  of  the  award  ?  This,  so  far  as  it  concern-    counc/l 
ed  the  right  to  raise  the  4th  issue,  was  found  in  the  negative. 
As  to  the  right  to  raise  the  2nd  and  3rd  issues,  there  was  not 
any  finding. 

6.  Whether  the  irregularities  alleged  in  the  2nd,  3rd  and 
4th  issues  were  waived  by  the  defendant  ?  .  So  far  as  this 
related  to  the  3rd  and  4th  issues,  it  was  found  in  the  nega* 
tive.  So  far  as  it  related  to  the  2nd  issue,  there  was  not  any 
finding. 

7.  Whether  the  plaintifE  is  entitled  to  recover  the  amount 
claimed  or  any  part  thereof  ?  This  was  found  in  the  nega- 
tive. And  the  learned  Judge  accordingly  made  a  decree  for 
the  defendant  with  dosts. 

From  that  decree  the  plaintiff  has  appealed,  alleging  sub- 
stantially that  the  learned  Judge  ought  to  have  found  all  of 
the  above  issues,  upon  which  there  were  findings,  in  the  op- 
posite way  to  that  in  which  he  did  find  them,  and  that  all  of 
the  issues,  on  which  there  were  not  findings,  ought  to  have 
been  found  in  favour  of  the  plaintiff. 

The  appeal  has  been  heard  by  my  brother  Gibbs  and  my- 
self. 

The  facts  of  the  case  may  be  taken  to  be  as  follows : — 

Government,  having  occasion,  for  railway  purposes,  to 
acquire  land  at  Kurla,  belonging  J[o  the  plaintiff,  issued,  on 
the  27th  of  May  1868,  the  usual  notification,  under  Act  VT. 
of  1857,  stating  that  the  land  was  required  for  a  public  pur- 
pose. Act  YI.  of  1857  has  been  repealed  by  Act  X.  of  1870, 
but,  having  been  the  law  at  the  time  of  the  transactions,  the 
subject  of  this  suit,  is  the  Act  applicable  to  this  case. 

The  parties  having  differed  as  to  the  amount  of  tompensa- 
tion,  a  reference  to  arbitration,  as  provided  for  in  Sec.  IQ^ 
became  necessary. 
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^372.  The  Acting   Collector  of  Thdnd,  by  letter  of  the    19ih 

Abdesab     June  1868  addressed  to  the  plaintifiF^  appointed   '^  the  Mdm- 

Wa'dia'     latdilr  of  the  Salsette  Taluka''  as  the  officer  under  Act  VI. 

Thb  skcBB-  of  1857  to  take  steps  for  the  acquisition  of  the  land.    The 

TABY  OP     Mdmlatd^r,  by  writing,  appointed  Mr.  Addis,  a  Civil  Engineer, 

pTATB  rOB 

India  in  to  be  arbitrator  on  behalf  of  Government ,  The  plaintiff  at  first 
appointed  Mr.  McClelland  to  be  his  arbitrator,  but  he,  being 
about  to  leave  Bombay,  declined  the  office,  and  thereupon 
the  plaintiff  appointed,  by  writing,  Mr.  John  Campbell  to  b^ 
his  arbitrator.  TTie  regularity  of  those  appointments  has 
not  been  questioned. 

By  a  letter  in  the  Martithi  language,  dat^  29th  October 
1868,  froiri  N4r4yan  Bivji,  Miimlatdir  of  the  TaUukd  Salsette 
(who  describes  himself  as  "  the  officer  appointed  under  Act 
VI.  of  1857^0  to  Mr.  McClelland,  the  taking  of  the  land, 
and  the  necessity  *Hhat  the  price  thereof  may  be  fixed 
by  arbitration  under  the  Act,''  are  (mter  alia)  mention* 
ed,  and  also  the  fact  that  Mr:^ddis,  *'' Local  Fund  Engir 
neer  of  the  ZillA  of  Thdnd,'*  had  been  appointed  as  arbi-^ 
trator  for  Groverriment.  Between  the  date  of  that  letter 
and  the  4th  December  1868,  a  new  Mimlatddr  of  the  TiUu-* 
k&  of  Salsette  seems  to  have  been  appointed,  for,  under  the 
last-mentioned  date,  we  find  that  Trimbak  Bapuji,  who  des*. 
cribes  himself  as  "  Miimlatddr  of  tlte  Tilukd  Salsette/'  an4 
as  '^  the  officer  appointed  under  Act  VI.  of  1857,"  wrote  a 
letter  in  Mai4thi  to  the  plaintiff,  referring  to  the  taking  of 
the  land,  and  giving  him  notice  that  ^'  the  matter  of  fixing 
its  price  under  the  Act  will  come  on  before  the  arbitrators 
op  the  16th  day  of  the  month  of  December  in  the  year  1868," 
i^nd  that  the  meeting  of  the  arbitrators  was  to  be  at  the 
office  of  Mr.  Addis  at  Th&nd,  which  meeting,  however,  did 
la^ot  then  take  place.  The  postscript  ef  that  letter  was  as 
follows : — ^'A  sealed  letter  to  the  address  of  Mr.  John  Camp* 
beUa  your  arbitrator,  is  sent  to  you.  Be  so  good  as  to  haw 
the  Ban^a  qonveyed  to  him." 

The  next  step  to  have  been  taken,  after  the  appointment 
of  Mr.  Campbell  and  Mr.  Addis,  was  that  they  should,  under 
the   12th   section   of  the  Act,  before  they  entered  upoB  tht 
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matter  referred  to  them,   nominate  and  appoint  "  by  writ-  1872. 

ing  ^'  a  third  person  to  act  with  them  as  arbitrator.     What  Abdebab 

they  did  was  as   follows  : — Mr.  Addis    wrote  a  letter  to  Mr.  ^wa'dm? 

Campbell,     by     which,   and   afterwards  also     verbally,   he  J* 

^  *  Thk  SECBB" 

authorized  Mr.  Campbell   to  appoint  Mr.  Hay  to  be  the  third     taby  of 

—         State  fob 
arbitrator,  and  thereupon  Mr.  Campbell   wrote    to  Mr.  Hay,     India  ix 

informing  him  that  he  was  so  appointed.   Neither  of  these 

letters  has  been  produced.    The  former  would  seem  to  have 

been  lost  or  mislaid.    As  to  the  latter,  it  appears  to  have  been 

destroyed  by  Mr.  Hay,  who  states  in   his  evidence,  taken 

de  bene   esse,  that   after  the   arbitration   was  concluded,  he 

destroyed  the  correspondence  he  had  on  the  subject,  includ* 

ing  Mr.  Campbell's  letter. 

Looking  to  the  evidence  of  Mr.  Campbell  and  Mr, 
Hay,  we  have  come  to  the  conclusion  that  Mr.  Camp- 
bell, in  his  letter  to  Mr.  Hay,  informed  the  latter  that 
he  was  appointed  "  third  arbitrator  and  umpire.''  Both  of 
these  gentlemen  are  under  the  impression  that  this  was  so, 
and*  their  evidence  stands  uncontradicted.  On  the  2nd 
February  (Tuesday)  1869,  Mr.  Campbell  again  wrote  to  Mr. 
Hay  thus :  "  Can  you  meet  at  my  oflBce  on  Thursday  next" 
(that  would  have  been  the  4th  February)  ^'to  commence 
arbitration  on  cost  of  land  at  KurU,  belonging  to  Ardesar 
Hormasji  Wddia,  taken  up  by  Governmeat?  Please  let  me 
know  at  once.  K  you  can  do  so,  I  will  write  Mr.  Ardesar 
and  Addis  to  be  ready  also  for  that  time.^'  Mr.  Hay  replied 
on  the  same  day  as  follows  : — "  I  understood  I  was  to  be  um- 
pire in  the  matter,  and  not  an  arbitrator ;  but  the  fact  is 
I  have  heard  nothing  particular  on  the  subject.  Thursday 
would  not  suit  me.  Either  Friday  or  Monday.''  To  which 
on  the  same  day  Mr.  Campbell  replied  : — "  You  are  quite 
right  in  your  understanding  that  you  are  to  be  umpire  Car 
third  arbitrator,  as  it  is  one  and  the  same  thing)  in  the  case 
I  xnentioned  to  you,  but,  as  such,  I  presume  it  is  requisite 
that  you  should  attend  the  arbitration  meetings  to  be  in  a 
position  to  decide,  in  case  we  (i.e.  Mr.  Addis  and  myself) 
may  happen  to  differ.  Do  I  understand  yon  that  Friday 
filte^ooA  at  3  v.x.  will  suit  jon  to  vu^  at  my  office  in  tlu9 
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^872.        matter  ?     Kindly  let  me  know  that  I  may  be  enabled  to  in- 

Ardssab     form  others  connected  with  the  matter  in  due  time/'     The 

Wa'dia'      Friday  (5th  February)  named  in  that  letter  would  seem  not. 

The  Sicbb-  ^  have  suited  the  parties^  and.  no  meeting  appears  to  have 

TART  OF     been  held  on  that  day.     But,  upon  that  5th  February,  Mr, 

Btatk  POR  ^  i  V 

India  in  Campbell  wrote  to  Mr.  Hay  thus : — "  Next  Thursday  morn- 
ing at  11  A.M.,  Mr.  Addis  and  I  have  agreed  to  hold  our  first 
arbitration  meeting  as  to  cost  to  be  paid  to  Mr.  Ardesar  for 
land  at  Kurld.  If  you  caimot  conveniently  attend  then,  you 
can  always  have  the  written  evidence  to  look  over,  and  on 
which  to  base  your  opinion,  in  case  Mr.  Addis  and  I  cannot 
agree."  On  the  Thursday  (February  11)  named  in  that  let- 
ter of  the  5th  February,  the  first  meeting  was  held  pursuant 
to  the  notification  to  Mr.  Hay  contained  in  that  letter,  and  it 
is  impossible  to  deny  that  he  had  due  and  ample  notice  of 
that  meeting.  But  it  is  evident  that  he  and  his  co-arbitrators 
were  all  of  opinion  that  a  third  arbitrator  was  synonymous 
with  an  umpire,  who  would  not  have  to  arbitrate,  unless  Mr. 
Campbell  and  Mr.  Addis  differed.  And,  in  the  minutes 
of  the  proceedings  of  those  two  arbitrators,  Mr.  Hay  is 
treated  as  umpire.  By  those  minutes,  in  the  handwriting  of 
Mr.  Campbell,  it  appears  that  the  first  meeting  of  the 
arbitrators,  Addis  and  Campbell,  opened  with  the  following 
question,  addressed  to  them  by  the  plaintiff  :  *'  Have  you 
appointed  an  umpire,  in  case  you  caimot  agree  V  To  wl^ch 
Mr.  Addis  and  Mr.  Campbell  replied  : — "  We  have  agreed 
upon  Mr.  Andrew  Hay,  Broker  of  Bombay,  as  an  umpire  in 
the  matter.'* 

Mr.  Hay  did  not  attend  at  the  first  or  any  other  of  the 
meetings  of  the  arbitrators,  and  was  not  consulted  by  his  co- 
arbitrators  whose  award  was  made  without  his  having  any 
knowledge  of  their  decision,  save  that  they  had  not  differed 
on  any  point,  and  had,  therefore,  not  troubled  him  in  the 
matter.  He  was  willing,  he  says,  to  have  attended,  if  it  h^d 
been  considered  necessary.  In  the  award  Mr.  Hay  is  describ- 
ed as  an  arbitrator. 

The  Collector  of  Th&n&,  within  whose  district  the  land  is 
sitoated^  did  not  personally  superintend  the  arbitration ;  bat 
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it  is  not  disputed  that  the   M&mlatddr,  duly  authorized  in       18^2. 
that  behalf^   attended  at  the  first  two  meetings   of  the  arbi-     Abdesab 
trators^  Mr.  Addis  and  Mr.  Campbell^  held  on  the  11th  and     wa'dia' 
15th  of  February  1869.     The  next  meeting  was  on  the  16th  ^^^  sbobe- 
of  February ;  at  this  the  Mdmlatddr  was  not  present,  neither     tabt  of 

Static  vok 

was  he  at  any  of  the  four  remaining  meetings,  the  last  of     India  in 
which  was  on  the  5th  of  March  following.  CouNcn,. 

From  Mr.  Campbell's  evidence,  it  would  appear  that,  at 
the  close  of  each  meeting,  the  date  to  which  it  was  adjourn- 
ed was  fixed.  Thus,  at  the  first  meeting,  the  date  of  the 
second  was  settled  ;  and,  in  accordance  therewith,  the  Mdm* 
latd&r  attended  at  the  second  meeting  at  which,  however, 
no  business  was  transacted  ;  but  a  further  adjournment  was 
arranged,  and  although  the  day  to  which  the  matter  stood 
adjourned  was  communicated  to  the  Mdmlatdir  in  his  own 
language,  he  did  not  attend  on  that  day.  No  notice  was 
given  to  him  of  the  subsequent  meetings.  The  Milmlatddr 
is  described  by  Mr.  Campbell  as  not  understanding  English  ; 
but  in  reply  to  a  question  put  by  the  Third  Division  Court, 
Mr.  Campbell  stated  that  there  was  a  person  present  who 
interpreted  to  the  M&mlatddr  at  both  of  the  meetings  which 
he  attended.  According  to  Mr.  Campbell's  recollection,  it 
would  appear  that  he  and  Mr.  Addis  informed  theM:'mlatddr 
at  the  first  meeting  of  the  appointment  of  Mr.  Hay,  and  that 
they  explained  to  the  Mdmlatddr  such  part  of  the  proceed- 
ings as  they  thought  it  requisite  for  him  to  know.  And  the 
Mdmlatddr  did  not  make  any  complaint  that  he  did  not  un- 
derstand what  was  going  on.  Mr.  Campbell's  evidence  stands 
in  all  respects  uncontradicted.  Neither  Mr.  Addis,  nor  the 
Mdmlatddr  (who  would  properly  have  been  witnesses  for  the 
defence),  nor  any  other  witness  was  called  on  behalf  of  the 
defendant.  Under  the  circumstances  above  detailed,  we  must 
take  it  that  the  Mdmlatddr  sufficiently  understood  the  pro- 
ceedings at  the  first  and  second  meetings. 

The  Mdmlatddr,  though  present  throughout  the  proceed- 
ings at  the  first  meeting,  made  no  objection  to  the  effect 
that  Mr.  Hay's  appointment  as  third  arbitrator  or  umpire 
was  not  in  writing,  or  was   in   anywise   irregular,  nor  did 
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^y^       the  Mdmlatdir  object  to   Mr.   Addis  and    Mr.   Campbell 

iiRDS8AE    proceeding  on  that  day^  in   the  absence  of  Mr.   Hay^  with 

Wa'dia'      the  arbitration.     They  did  so  proceed  with  it.     On  that  day 

Thb  Qmmn'  ^^7  examined  the  plaintiff  and  his  witness,  Ignacio  Pereira, 

TABY  OF      £m^  received  several  documents  in  evidence.     The  Mdmlat- 
State  fob 

India  in     ddr  most  have  been  fully  aware  that  no  third  arbitrator  was 

COUKCIL. 

present. 

The  award  was  made  on  the  12th  of  April  following,  and 
was  signed  by  Mr.  Campbell  and  Mr.  Addis  at  the  same 
time  and  place.  By  it  a  sum  of  Bs.  58,278  was  awarded  to 
the  plaintiff  as  compensation  for  his  land,  together  with  inter- 
est at  six  per  cent,  per  annum  until  payment. 

Some  correspondence  took  place  between  the  plaintiff  and 
the  Collector  of  Thdnd,  regarding  the  payment  of  this  amount, 
and,  on  the  9th  of  June,  the  plaintiff  applied  by  letter  to  be 
furnished  with  a  copy  of  the  award,  in  accordance  with  the 
23rd  section  of  the  Act,  to  which  the.  Collector  replied  on 
the  12th  June,  excusing  himself  for  not  sending  a  copy  be* 
cause  the  original  had  been  forwarded  to  Government,  but 
promising  to  send  him  a  copy  as  soon  as  the  original  was 
returned.  On  the  9  th  of  July  following,  the  plaintiff  wrote 
to  the  Government  Solicitor,  complaining  that  he  could  get 
neither  the  money,  nor  a  copy  of  the  award,  and  threatening 
legal  proceedings,  unless  one  or  the  other  were  given  to  him. 
By  letter  of  the  21st  of  July,  the  Government  Solicitor  in- 
formed him  that  Government  did  not  consider  that  any 
award  had  been  made  in  accordance  with  Act  VI.  of  1857. 
The  plaint  in  this  suit  was  filed  on  the  3rd  December  1869. 

The  31st  section  of  the  Act  is  as  follows  : — "No  award 
of  arbitrators,  made  in  accordance  with  the  provisions  of 
this  Act,  shall  be  liable  to  be  reversed  or  altered,  except  by 
the  decision  of  a  Civil  Court  on  the  ground  of  corruption  or 
misconduct  of  the  arbitrators.  In  case  the  award  shall  be 
BO  reversed,  the  matter  shall  be  referred  to  another  arbitrator 
or  arbitrators  to  be  appointed  in  thd  same  manner  sis  the^ 
first.  All  srdts  to  set  aside  an  awaard  und&t  this  A<$t  shcdl  b^ 
iirBtittrt»l  within  thrm  monthfr  from  ther  dsM  6t  iSha  awtlrd.'' 
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It  stands  admitted  bv  couiisol  on  both    sides  that   this        1872. 

being  an  action  on  the  alleged  award,  the  question  is  not     ardksar 

whether  such  matter  appears  in  evidence  as  would  warrant     ^va^^a' 

the  Court  in  settiniir  aside  the  award,  but,  whether  there  is  ^• 

^  '         '  The  Secre 

such  a  defence  apparent  as  would  support  what  in  England     tary  of 

Statk  for 
is  styled  a  plea  of  liul  tiel  a{jard,  that  is  to  say,  whether  the     j^dia  in 

.circumstances  proved  warrant  the  Court  in  pronouncing  the     C'ottncil. 

award  to  be  a  nullitv. 

*/ 

There  are  three  modes  in  which  an  award  made  under  Act 
VI.  of  1857  may  be  defeated.  1.  By  refusing  to  file  and 
execute  it  under  Sec.  327  of  the  Civil  Procedure  Code.  2. 
By  setting  it  aside.     3.     By  holding  it  to  be  null  and  void. 

The  various  grounds  of  objection  to  an  award,  which 
would  warrant  the  Court  in  adopting  any  one  of  tliosc  three 
courses,  may  be  removed  by  the  express  or  tacit  waiver  of 
those  grounds  by,  the  parties  or  their  duly  authorized  ngents. 
For  instance,  an  award  made  after  the  expinition  of  the 
time  originally  or  by  enlargement  appointed  for  the  de- 
livery of  it,  is  a  nullity  ;  but  if  the  parties,  after  the  time 
has  so  expired,  acquiesced  in  the  arbitrators  proceeding  with 
the  arbitration,  such  acquiescence  precludes  them  from  in- 
sisting upon  the  objection  that  the  arbitrators'  authority  was 
at  an  end  before  they  made  their  award.  The  consent  or 
tacit  acquiescence  amounts  to  a  new  submission  :  Russell  on 
Arbitration,  pp.  134,  loG.  4th  Ed. 

With  respect  to  the  appointment  of  Mr.  Hay  as  "  third 
arbitrator  and  umpire,"  we  are  inclined  to  the  opinion  that, 
under  the  circumstances  which  we  have  described,  that  ap- 
pointment must  be  considered  as  haying  been  in  "  writing" 
.within  the  meaning  of  Sec.  12,  and  as  made  by  Mr.  Addis 
and  Mr.  Campbell  before  they  entered  on  the  question  of 
compensation  referred  to  them.  That  section  neither  pro- 
vides that  the  writing  shall  be  signed  by  the  arbitrators,  or 
either  of  them,  nor  specifies  any  formality  as  indispensable 
in  the  writing.  It  is  manifest  that  after  Mr.  Addis  had 
written  to  Mr.  Campbell,  authorizing  him  to  appoint  Mr. 
Hay,  and  before  the  appointment  was  communicated  in  writ- 

ing  by  Mr.  Campbell  to  Mr.  Hay,  Mr.  Campbell  and  Mr. 
24  HO 
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1872.       Addis  had  an  interview,  and  the  latter  verbally  agreed  with 


Abdebar    the  former  that  Mr.  Hay  should  be  appointed.    The  con- 

Wa'dia'     cnrrence  at  that  interview  is  the  judicial  act,  and  not  the 

Thr  Bborc-  ^^P*^^  which  is  merely  ministerial  :  in  re  Hopper  (a),  and 

TART  OF     distincmishes  the  present  case  from  Lord  v.  Lard  (b)  and 
Stats  for  ^  '^  '  .   . 

India  IN     Peterson  v.  Ay  re  (c).     An  arbitrator  may  delegate  a  mmis- 

VouNciL.     ^^i^  ^^^  jjqIj  ^  judicial  function  :    Thorp  v.  Cole  (d).    The . 
appointment  of  Mr.  Hay  as  '^  umpire^^  was  also,  as  we  have 
seen,  entered  on    the    minutes  in   the  presence  of  Addis 
by  Campbell,  when  both  Addis  and  Campbell  informed  the 
plaintiff,  in  the  presence  of  the  Mimlatdar,  that  Mr.  Hay  had 
been  so  appointed.     Cockbum,  C.J.,  in  re  Hopper,   said : 
"We  ought  not  to  be  over  ready  to  set  aside  awards  where 
parties  have  agreed  to  abide  by  the  decision  of  a  tribunal 
selected  by  themselves,  unless  we  see  something  radically 
wrong  in  the  proceeding,    and  that  the  parties  have  not 
had  the  benefit  of  the  judgment  of  the  arbitrators  as  to  the 
appointment  of  a  fit  and  proper  pepaon  to  be  umpire.  '* 
As  to  the  alleged  necessity  that  the  arbitrators  should  sign 
at    the  same  time,  Cockbum,   C. J.,   said :     "I  think  that 
is  not  necessary  where  the  arbitrators  have  met  and  dis- 
cussed the  appointment  of  the  umpire  and  agreed  upon  it. 
That  is  very  different  from  one  signing  the  appointment 
alone,  and  then  sending  it  to  the  other  who,  therefore,  signs 
it ;   which,  as  far  as  appears,   was  all  that  occurred  in  re 
Lord  V.  Lord ;   there  was  no  combined  action  of  the  two,  or 
judicial  exercise  of  their  minds  upon  the  matter.     That  case 
therefore  is  distinguishable.      The  signing  the  name  to  the 
appointment  is  not  a  judicial  act,  but  the  record  of  it  *'  (0). 
The  observations  of  Blackburn,  J.,  are  to  the  same  effect  (/); 
and  Lush,  J.,  said  that  the  marginal  note  to  Peterson  y.  Ayre 
was  too  large,  as  the  arbitrators  had  never  agreed  upon  the 
terms  of  their  award ;   and  Blackburn,  J.,  added  that  it  was 
not  shown  that  they  had  ever  come  together  to  consider  it 
ig).    In  Hopper's  case,  the  deed  of  submission  required  that 
the  appointment  of  the  umpire  by  the  arbitrators  should 

(a)  8  B  ft  S.  100  ;  aC,  L.  R.  2  Q.  B.  987,  875. 
(&)  5  EL  ft  BL  404.        (e)  15  C.  B.  724.        ( J)  2  C.  M.  ft  R  367. 
(•)  8  B  ft  a  112, 113.  (/)  Ibid.  115.  (y)  Ibid.  100. 
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be  "  in  writing  tmder  their  hands  "  by  endorsement  on   the        1872. 

deed.     Here  the  Act  simply  requires  tJiat  the  appointment  Abdbsab 

shall  be  "  by  writing/'    There  is  less  diflSculty  in  the  way  of  wa  W* 

the  plaintiff  here  than  in  that  of  the  party  seeking  to  uphold  j^^  seckb- 

the  award  in  re  Hopper,  for  there  is  an  important  element     ^^^^  o' 

State  vos 
in  this  case^  not  in  that  of  Hopper,  namely,  that  if  the  ap-     India  in 

pointment  of  the  third  arbitrator  be  not  eflSciently  made,  ^uncil. 
the  Collector  or  other  officer  representing  Government  had 
the  immediate  remedy  in  his  own  hands.  The  third  section 
of  Act  VI.  of  1857  enacts  that  whenever  any  land  shall  have 
been  declared  to  be  required  for  a  public  purpose,  ''the 
Grovemment  shall  direct  the  Collector  of  the  district  or  some 
other  officer  specially  appointed  in  that  behalf  to  take  order 
for  the  acquisition  of  the  land,''  &c.  Throughout  the  rest 
of  the  Act,  the  persons  designated  in  that  section  are  spoken 
of  as  "  the  Collector  or  other  officer."  The  M&mlatdt^.r  is 
included  under  the  term  ''  other  officer."  If  the  arbitrators 
appointed  by  the  parties  do  not  fulfil  their  duty  of  nominat- 
ing and  appointing  ''.by  writing,"  before  they  enter  on  the 
matter  referred  to  them,  a  third  person  to  act  with  them  as 
arbitrator,  and  neglect  to  make  such  appointment  for  a 
period  of  one  week  after  having  been  required  to  do  so,  the 
12th  section  requires  that  "  the  Collector  or  other  officer 
shall  appoint  a  third  arbitrator."  Neither  the  Mdmlatdir 
nor  the  Collector  did  in  anywise  intimate  an  opinion  that 
the  appointment  of  Mr.  Hay  was  either  irregular  or  null. 
Nor  did  they  require  the  arbitrators,  Mr.  Addis  and  Mr. 
Campbell,  to  appoint  a  third  arbitrator,  nor  did  the  M&mlat- 
d:lr  or  Collector,  after  the  lapse  of  a  week  or  any  other  time, 
appoint  a  third  arbitrator. 

This  acquiescence  of  the  Miimlatdar  in  the  appointment 
and  his  subsequent  conduct  render  unimportant  the  question, 
whether  or  not  Mr.  Hay's  appointment  was  made  "  by  writ- 
ing "  as  required  by  the  Act. 

That  subsequent  conduct,  as  already  mentioned,  was  this : 
that,  although,  at  the  first  meeting  of  the  arbitrators,  the  ap- 
pointment of  Mr.  Hay  was  mentioned,  and  the  M&mlatd&r 
must  have  been  perfectly  aware  that  he  was  not  present,  the 


f^.^  B»  V^aT    a:  .« 


I.'    iT    i^r'   ."S.T- 


\.<.,.--kx     xtT. x:fi-if\   wi'n  "i."  a~'..*r:r''"r.,  :i'.  i  D-  r;tk--  irr.pt  rt^nt  OHAi  And 

r-iK-^y^iK-  TF^iii   Ir.  :i •-;;'. r»,-*^  f-'rJ\.f:r  tL:!   I>%   Lke  tL--'  pLiinriff  and  Mr. 

-  '1^.  s'  >  A'^Irl.-  a.ifi  Mr,  C^u.pr^  II,  c»  ri'M-n.il  ukaC  Mr.  Hat  wa6  to  tn? 
fN'MA  f.-*  p.-orr*;^!  U/  onlv  a>  aa  c:r.M*rt.  or  that,  liMwevcr  that  miirbt 
l>»*r,  ii<^'  "^hf;  M'rr.LtoI'.r.  wa.-  willir.sr  thitt  Mr.  Ad«ii*  and  Mr. 
Car.'.r>V:lI  -L'/iil'i  pr'X»:-d  wr.h  th-j  arbitn»ti«'n  in  the  absence 
of  .Vfr.  Hny.  Tliv  acrp:^<Tni-e  of  the  M-lnilatdar  in  their 
j*o  jtrfjf:f*:(lui<f  i.-*  nD«lerf.-d  all  the  more  weii^htv  and  sigtu* 
fi'fint  hy  tlie  fK;wer  with  which  the  IGth  stx-tiun  of  the  Act 
iriv»;-t.«  *'  thfr  Coll*x-tor  or  othf-r  otfiuer,"  i.e.,  here  the 
M;irrilatd;'r,  with  recrrirrl  to  aJI  three  arbitrators,  "  for  secur- 
ing' thf.ir  attomhince  and  the  due  completion  of  the  award" 
hy  the  «;ime  coercive  m«tn.s  which  *'  the  Collector  may 
IfjSiiWy  exercise  towards  witnesses  tummoncil  before  him, 
when  Hc.Uuir  judicially,  for  the   purp<j.<e  of  compelling"   them 

to  att^-nri  and  ^ive  evidence."     Tliat,   however,  neither   the 

« 

AI  inhttd/r  nor  Collector  exerci>ed  in  this  case.  On  the 
crmtrary,  the  M^mhitdiir  was  apparently  satisfied  to  allow 
matterfl  to  take  their  course.  Whether  he  informed  the 
(^ollf4!t^ir  or  not,  as  to  what  that  course  was,  does  not 
appcjar,  and  in  not  important.  The  Mamlatd;lr  had  become  . 
and  wan  the  officer  duly  authorized  under  the  Act. 

It  has,  hfAvcver,  been  ar^ue<l  for  the  defendant,  the  Secre- 
tary of  SUite  for  India,  that  he  ought  not  to  be  bound  by  the 
actH  or  (iHiissirjus,  the  remarks  or  the  silence,  of  a  revenue 
ofli(;or  in  the  subordinate  position  of  the  M;'imlatd;ir  of  a 
Tnhikii.  It  was,  however,  neitlier  the  fault  of  the  plaintiff, 
nor  of  tlu!  arbitrat<jrs,  Addis  and  Campbell,  that  the  defend- 
ant wjis  not  n'presented  by  a  revenua  officer  of  higher  grade 
and  greater  attainments  than  the  Mdmlatdiir.  The  Collector, 
w(»  j)reHume,  either  not  finding  it  convenient  to  attend  at  the 
arbitration,  or  for  some  other  reason  not  in  evidence,  sent  his 
Hubordinuto  revenue  officer,  the  Mdmlatddr.  If  this  were 
liU  imprudent  act,  wo  should  greatly  hesitate  before  we  visit- 
ed its  coiiHCMjuonci^s  upcm  the  plaintiff,  whose  land  was  being 
taken  from   hi?n   l>y    the   defendant^    for    public  purposes. 
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whether  he  (the  plaintifE)  would  or  not,  and  who  was  not  in        ^^^2. 
any  manner  a   party  to  the  nomination  of  the  Miimlatdilr.     ARDEsiiR 

.  .  HORMASJI 

We  cannot  give  any  weight  to  the  argument  that  the  Mamlat-      Wa'dia' 

dur  probably  did  not  know  the  law.     Like  other  subjects  of  j^^  sbcbb-        y 

Her  Majesty,  he  must  be  presumed  to  know  the  law.     He,     taby  of 
^      \  ^  ,  .        .        State  fob 

as  such  subject,  must  be  taken  to  be  cognizant  of  legislative  India  in 
enactments  (and  amongst  them  Act  VI.  of  1857)  and,  more- 
over, to  construe  them  aright :  Per  Lord  Stowell,  1  Dodson 
Hep.  3921  Indeed,  it  is  manifest  from  their  two  letters, 
already  mentioned,  that  both  of  the  Mdmlatddrs  were  ac- 
quainted with  Act  VI.  of  1857  (and  no  doubt  the  Government 
translations  of  that  Act  must  have  been  perfectly  accessible 
to  them).  Even  if  this  were  othei'wise,  the  consequences 
of  their  ignorance  could  not,  with  the  semblance  of  justice, 
be  placed  upon  the  plaintiff.  If  an  unfortunate  selection 
of  its  revenue  officer  to  act  under  Act  VI.  of  1857  in  the 
acquisition  of  land  for  a  public  purpose,  and  in  superintend- 
ing the  arbitration  for  the  assessment  of  compensation 
to  the  owner,  has  been  made  on  behalf  of  Government,  that 
circumstance  is  no  reason  in  law  or  equity  for  forcing  the 
owner  of  the  land  to  a  new  arbitration,  or  for  not  holding 
Government  bound  by  the  conduct  of  its  agent  and  servant. 

In  the  case  of  Harham  Narsi  v.  The  Oovemment  of  Bom- 
bay, which  was  an  application,  under  Sec.  327  of  the  Civil 
Procedure  Code,  for  leave  to  file  an  award  made  under  Act 
VI.  of  1857,  two  objections  were  made  by  the  defendants — 
one  was  that  the  Court  had  no  power  to  file,  under  the  Civil 
Procedure  Code,  an  award  made  under  Act  VI.  of  1857. 
But  Sir  M.  Saussc,  C.J.,  held  that  the  Court  had  power  so  to 
file  the  award  after  the  expiration  of  the  three  months 
allowed  by  Sec.  31  of  Act  VI.  of  1857  within  which  proceed- 
ings may  be  taken  to  set  aside  an  award  on  the  ground  only 
of  corruption  or  misconduct  of  the  arbitrators.  The  other 
and,  as  regards  the  present  case,  most  important  objection 
made  by  the  Government  of  Bombay,  was  that  the  award 
had  not  been  made  in  conformity  with  the  provisions  of 
Act  VI.  of  1857,  inasmuch  as  the  Collector  of  Bombay, 
having  duly  nominated  an  arbitrator  on  behidf  of  Govern- 
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1872.       ment,  resigned  his  office^  and  the  arbitrator^  so  nominated, 

Aedbsab     was  subsequently  by  Oov^emment  appointed    Collector   of 

Wa'dia'     Bombay,  and  then,  declining  to  act  as  arbitrator,  nominated, 

Thb  Bbcbb-  ^  ^^  coUectoral  capacity,  another  person  as  arbitrator  on 

TABTOF     behalf  of  Government,  who,    together  with  the  arbitrator 
Btatb  i^b 
iHDiA  IB     named  by  Harbam  Narsi,   made  the  award.      For  Grovem- 

CouHGiL.  jj^Q^i  j^  ^aa  contended  that  the  new  Collector  ought  to  have 
continued  to  act  as  arbitrator,  and  had  not  authority  to 
appoint  another  in  lieu  of  himself.  Sausse,  C.J.,  however, 
said : — "  That  person  "  {the  new  arbitrator  appointed  by  the 
new  Collector)  ''  was  suffered  by  the  Government  of  Bom- 
bay to  carry  on  the  arbitration  for  several  months  to  its 
close,  and  he  was  an  assenting  party  to  the  award,  which 
does  not  appear  now  to  be  in  accordance  with  the  views  or 
wishes  of  the  Government.  I  should  be  strongly  coerced 
by  authority,  before  I  would  allow  such  an  argument  to 
prevail  at  this  stage,  where  no  objection  was  made  during' 
the  pendency  of  the  arbitration.  Were  there  any  irregulari- 
ty, I  would  hold  that  the  Government  of  Bombay  had,  by  its 
acquiescence  and  active  participation  in  tbe  reference  so  con- 
stituted, waived  any  right  to  object  upon  that  ground.^'  He 
also  held  that  the  arbitrator,  originally  appointed,  had,  by 
the  act  of  the  defendants  in  appointing  him  to  be  Collector, 
become  ''  incapable  of  acting  ^*  as  arbitrator^  and,  therefore, 
that  the  nomination  by  him  of  another  arbitrator  on  behalf 
of  Government  had  become  necessary,  and  was  legal.  He 
concluded  his  judgment  as  follows : — "  If  Government  had 
any  well-founded  expectation  that  this  award  could  have 
been  set  aside  on  the  ground  of  the  corruption  or  miscon- 
duct of  the  arbitrators,  it  would  have  been  quite  justified  in 
impeaching  it,  but  if  they  had  not,  (and  no  other  ground  of 
impeachment  is  allowed  under  Act  VI.  of  1857,)  then  I  will 
venture  to  suggest  that  it  would  be  more  becoming  the  dig- 
nity of  its  position  to  yield  a  ready  acquiescence  to  a  legal, 
though  distasteful,  award,  than  to  throw  small  and  technical 
delays  in  the  way  of  the  petitioner's  obtaining  his  rights  ; 
for,  Oovemment  mnst  hea/r  in  mind  that  it  is  their  act  which 
has  compelled  this  owner  to  part  with  his  land,  amd  thai  they 
have  put  him  in  the  position  of  no  longer  having  the  con-- 
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trol  of  hia  property y  although  he  has  not  yet  obtained  the  com-        1872. 


pensati  )n  for  it  -/'  and  lie  mentioned  the  observations  of  Erle^    Abdbbas 

TTOMf  A  BLTT 

J.,  in  The  Queen  v.  South  Devon  Railway  Compa/ny  {h).     The      wa'dia' 
powers  given  to  Government  by  Act  VI.  of  1857  are  greater  ^^  s-rcbm- 

than  those  iriven  by  the  Lands  Clauses  Consolidation  Act  to     tart  op 

.  .  State  for 

railway  companies  with  reference   to  which  Act  the  obser-     India  in 

vations  of  Erie,  J.,  were  made.  Council. 

We  have  not  referred  to  passages  in  the  judgment  in  Har- 
bam  Narsi  v.  The  Oovemment  ofBomba/y  with  a  view  to  attri- 
bute to  Grovemment  any  less  worthy  motive  in  resisting  the 
present  action  than  a  desire  to  protect,  by  such   means  as 
circumstances  may  admit,  the  public  treasury  from  what  Go- 
vernment may  believe  to  be  too  large  an  award  of  compensa- 
tion, (that  objection  itself  not  being  open  to  Government,) 
but  we  have  adverted  to  them  for  the  purpose  of  showing 
the  importance  attached  by  the  court  to  acquiescence  in  the 
continuance  of  the  arbitration  notwithstanding  the  existence 
of  formidable  objectiolis  to  the  validity  of  its  constitution, 
and  to  the  indisposition  of  the  Court  by  its  action  to  render 
the  Act  more  arbitrary  in  its  operation  than  the  language  of 
the  Legislature  clearly  requires.     By  the  same  principle,  it 
will  be  seen,  in  a  case  in  the  Court  of  Exchequer  Chamber  to 
which  we  shall  presently  advert,  that  court  has  been  recently 
guided.     Even  where  arbitration  is  voluntarily  resorted  to, 
the  court  should,  according  to  Alderson  B.,  struggle  rather 
to  uphold  than  to  defeat  an  award  :  Wynne  v.    Edwards  (i) ; 
ut  res  magis  valeat  quam  pereat  as  Croke  J.  puts  it  in  Berry 
V.  Perry  {j) ;  or  as  Coke,  C. J.,  said  :  '^  The  reason  why  awards 
are  to  be  favoured^'  is  "  Quia  expedU  Beipvblicoe  ut  sit  finis 
UHum"  (k).     If  this  be  so  in  ordinaiy  cases,  a  fortiori  should 
it  be  so  where  an  award  of  compensation  has  been  made 
under  an  enactment  by  which  a  compulsoiy  sale  of    his  land 
is  forced  upon  a  subject  by  the  State,  and  the  State  resists 
that  award,  the  enactment  too  being  one  which  largely  vests 
the  regulation  and  superintendence  of  the  arbitration  in  an 
officer  of  the  State  and  arms  him  with  unusual  powers. 

(A) '15  Q.  B.  1045, 1046.  (t)  12  M.  &  W.  712.' 

(J)  3  Bttktrode  65.  (A)  Ibid.  6a 
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1872.  jH^or  these  reasons   wo   think    tliat   even    if  the  defendant 

ABDE8AR     had.  within  three  months  after  the  date  of  the  award,  taken 

HOBMASJI 

Wa'dia'     proceedings  to  have  it  set  aside,  those  proceedings  must 

Thb  Secrk-  have  been  abortive. 
tary  op 
State  FOR       The  award  was   made   on   the    1 2th  April  1869.     On  the 

Council.  12th  July  three  months  had  elapsed  without  any  steps  hav- 
ing been  taken  to  set  it  aside  ;  not  until  the  2 1  st  July  was 
the  plaintiff  even  informed  that  it  would  be  disputed ;  aiyi  to 
this  day  no  step  has  ever  been  taken  to  set  it  aside.  No 
fatality  is  assigned  as  a  reason  why  timely  steps  should  not 
have  been  taken  for  that  purpose,  if  the  defendant  had  a 
case  which  wpuld  have  warranted  such  a  proceeding. 

There  has  been,  then,  not  only  acquiescence  by  the  Go- 
vernment representative,  the  Miimlatddr,  while  the  arbitra- 
tion was  going  on,  but  also  by  the  silence  of  Goveniment 
itself  until  the  period  had  elapsed  within  which,  by  Sec.  31 
of  the  Act,  steps  might  have  been  t^en  to  set  aside  the 
award  on  the  ground  of  corruption  or^misconduct  (if  any)  of 
the  arbitrators. 

W^  are,  then,  of  opinion  that  even  if  Mr.  Hay's  appointment 
were  not  made  by  a  writing  or  writings  sufficient  to  satisfy 
the  exigency  of  the  12th  section  of  the  Act,  any  such  objec- 
tion has  been  fully  and  coi^pletely  waived,  not  only  by  the 
conduct  of  the  Mamlatdar,  but  also  by  that  of  Government 
to  which  we  have  adverted. 

In  the  same  manner,  the  objection  based  upon  the  non- 
attendance  of  Mr.  Hay,  and  upon  his  not  having  taken  any 
part  whatever  in  'the  making  of  the  award,  has,  we  think^ 
been  finally  waived.  In  re  Marsh  (I)  is  a  case  in  point. 
There,  as  here,  the  reference  was  to  two  arbitrators.  Keel- 
ing and  Brummitt,  and  a  third  arbitrator  to  be  named 
by  them.  Keeling  and  Brummitt  appointed  Phillips  um^ 
pire.  Haywood,  the  party  against  whom  the  award  was 
ultimately  made,  took  no  objection  to  the  appointment 
of    Phillips    as    umpire   and   did  not    call  upon  him    to 

(I)  16  L.  J.  N.  S.,  Q.  B.  330,  also  reported  fwm.  Haywood  v.  Marshy 
11  Jur.  657. 
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attend  the  meetings.     The  arbitration  proceeded  without        ^^^^ 
the  intervention  of  Phillips — neither  Haywood  nor  Marsh    Abdesab 

'  .  n       T»  •  1         HORMASJI 

objecting — and  eventually  Keeling  and  Brummitt  made  Wa'dia' 
an  award  against  Haywood.  On  a  motion  to  set  it  aside,  ^gg  seche- 
made  on  behalf  of  Haywood,  Coleridge,  J.,  refused  it,  say-  taby  op^ 
ing :  *'  Upon  the  last  point"  (the  non-intervention  of  India  in 
Phillips  in  the  arbitration)  "  there  is  no  doubt  whatever, 
nor  does  Mr.  Addison"  (counsel  for  Haywood)  **  dispute 
that  if  there  was  an  acquiescence,  as  to  the  two  arbi- 
trators deciding  upon  the  matters  in  difference,  no  objec- 
tion could  be  taken  to  the  absence  of  the  third  arbitrator  ; 
but  he  says  this — that  at  the  last  meeting  there  having  been 
a  difference  between  the  parties,  that  set  the  whole  matter 
quite  open  and  enabled  him  to  take  this  objection  which  had 
been  waived  all  the  way  through.  If  all  parties  agreed  to  the 
terms  of  the  submission,"  (i.e.  the  two  arbitrators  proceeding 
absente  Phillips)  "it  was  too  late  to  go  back  to  take  advantage 
of  that  which  they  h^d  already  acquiesced  in.  They  ought 
in  fedmess  to  have  given  notice  that  they  would  object  to  the 
authority  of  the  arbitrators.  It  would  be  a  violation  of  all 
principle  to  admit  this  objection,  remembering  that  this 
motion  is  to  set  aside  the  award  which  is  against  the  appli- 
cant." In  the  report  in  the  Jurist,  Coleridge,  J.,  is  represent- 
ed as  saying  :  "  On  the  last  point,  I  think,  there  can 
be  no  doubt.  It  was  too  late  for  the  defendant  to  go 
back  after  he  had  so  long  agreed  tacitly  to  go  on  with  only 
two  arbitrators.  It  would  be  against  all  principle  to  allow 
it"  And  in  Peterson  v.  Ayre  (m)  Jervis,  C.  J.,  giving  judg- 
ment on  behalf  of  the  Court,  said  :  "  If  the  case  had  turned 
upon  the  first  and  fourth  points  only,  I  should  have  not  felt 
inclined  to  disturb  the  award  ;  because  I  think  there  is 
enough  on  the  face  of  the  affidavits  to  show  that  Brown" 
(to  whom  Peterson,  the  plaintiff,  had  assigned  his  interest  in 
the  matter  in  dispute,  and  against  whom  the  award  was 
made)  "  and  the  two  arbitrators,  by  whom  the  award  was 
nltimtately  made,  treated  Garford  throughout,  not  as  a 
third  arbitrator,  but  as  an  umpire  to  be  consulted  only  in 

(m)  14  C.  B.  665,  676. 
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^^^^'       the  event  of  a  difference  of  opinion  between  the  first  two." 

ABDB8AB    And  in  The  Blyth  cmd  Tyne  Railway  Compam.y  and    Wihon 

Wa'dia'     (w)  where  the  solicitor  and  agent  of  one  of  the   parties  made 

The  Sbcbs-  ^^  objection  to  an  irregularly  appointed  umpire  proceeding 

State  ^'     *^  mak^  an  award,  but  assented  to  his  doing  so,   Wightman, 

iKDiA  IN     J.,  held  that  their  principal  had  waived  the  objection  to  the 

improper  appointment.    In  Matson  v.  Trower  (o)  Abbott,  C.  J., 

(Lord  Tenterden)  held  an  award  to  be  good  though  made  by 

an  umpire  appointed  by  two  arbitrators  without  any  authority 

for  that  purpose,   and  though   he    examined   the    parties 

separately,  inasmuch  as  they  attended  him  and  made  no 

objection  at  the  time.     See  also  as  to  acquiescence  Mackenzie 

V.  Hfwme  (p). 

,As  already  observed,  there  was  not  only  an  omission  to 
take  any  objection  to  the  mode  in  which  Mr.  Hay's  ap- 
pointment was  made,  or  to  the  other  arbitrators  proceeding 
without  his  presence  or  co-operation,  but  there  was  not  any 
excercise  of  the  extraordinary  powers  vested  by  Sees.  12 
and  16  of  the  Act  in  the  Collector  or  'other  oflScer  (here  the 
Mdmlatd&r)  to  appoint  a  third  arbitrator,  if  Mr.  Hay  were  not 
duly  appointed  by  his  co-arbitrators,  or  to  secure  his  attend- 
ance as' such  third  arbitrator.  And  within  three  months 
from  the  date  of  the  award  the  defendant  took  no  proceed- 
ings to  have  it  set  aside. 

It  is,  however,  said  that  inasmuch  as  the  Mdmlatddr  did 
not  attend  the  subsequent  meetings,  he  cannot  be  regarded 
as  having  acquiesced  in  the  absence  of  Mr.  Hay  from  those 
meetings.  And  it  is  also  objected  that  notice  of  those 
subsequent  meetings  was  not  given  to  the  Mdmlatd^r,  and 
that  he  was  entitled  to  such  notice. 

We  are  of  opinion  that  the  Mdmlatd&r  having  waived  the 
objection  as  to  Mr.  Hay's  absence  at  the  first  meeting,  by 
permitting  the  arbitration  to  proceed  in  Mr.  Hay's  absence^ 
waived  it  altogether,  and  on  this  point  in  re  Ma/rah,  already 
cited,  is  a  sufficient  authority. 

(n)  11  W.  Rep.  (Eng.)  706.  (o)  Ry.  &  M.  17. 

{p)  I  Tajlor  &  BeU  41. 
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Even  if  this  were    not  so,  and  that    neither    hj    the       1B72. 
M&mlatd4r,  nor  by  the  Gt)yemment,  there  were  any  waiver     abdesab 
of  the  fact  that  the  third  arbitrator  was  not  consulted  by  the     wa'dia' 
others  and  did  not  take  any  part  in  the  arbitration,  it  would  m     Ijcbb- 
remain  a    question,    to  which    we  shall    presently  advert,     taby  of 
whether,  although  such   a  circumstance  may  have  been,  as     India  in 
evidence  of  mistake  or  misconduct  on  the  part  of  the  arbi-     ^^^^^» 
trators,  sufficient  ground  for  setting  aside  the  award,  if  the 
defendant  took  measures  for    that    purpose    within   three 
months  from  its  date,  it  is  sufficient  to  support  a  defence  of 
nul  iiel  agard. 

As  to  the  absence  of  notice  to  the  M&mlatddr  of  the  meet* 
ings  subsequent  to  the  first  and  second,  we  observe  that  he 
had  in  fact  notice  of  the  third.  The  third  issue,  therefore, 
must  be  amended  in  order  to  raise  the  question  intended  to  be 
raised  between  the  parties.  As  altered  it  will  be ''whether 
the  defendant  by  his  agent  had  notice  of  any  meeting 
of  the  arbitrators  subsequent  to  the  third  meeting.^'  If  the 
Mdmlatd^r  had  attended  the  third  meeting,  he  would  have 
received  notice  of  the  fourth  and  so  on.  But  howsoever  this 
may  be,  and  whether  the  notice  was  or  was  not  sufficient, 
the  not  giving  of  that  notice,  though  it  may  have  been  an 
omission,  which  would  be  such  irregularity  and  misconduct 
on  the  part  of  the  arbitrators  as  would  have  wan-anted  the 
court  in  setting  aside  the  award  within  proper  time,  will 
not  support  a  plea  of  no  award  :  Thorbum  v.  Barnes  (q) 
which  was  a  much  stronger  case  than  the  present,  inasmuch 
as  the  arbitrators  made  their  award  without  giving  the 
plaintifp  any  notice  of  the  only  meeting  held  by  them,  or 
any  opportunity  of  being  heard.  Braddich  v.  Thompson  (r) 
is  also  a  direct  authority  to  the  sam'e  effect. 

Those  cases  involved  charges  of  misconduct  against  the  arbi- 
trators, and  also  involved  the  question  as  to  the  mode  in  which 
8  party  might  avail  himself  of  such  charges,  and,  therefore,  are 
relevant  to  the  question,  whether,  assuming  that  there  had  not 
been  any  waiver,  on  behalf  of  the  defendant,  of  the  objection 
existing  here,   namely^  that  two  of  the  arbitrators  out  of 

(q)  L.  R.  2  C.  P.  384  J  8.  C.  36  L.  J.  C.  P.  184.  (r)  8  East  344. 
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Council. 
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1872.       three  made  the  award  without  consulting  the  third  arbitra- 

Akdbsar    tor  and  treated  him  merely  as  an  umpire,  such  an  objec- 

^Tmlf^    tion  can  support  a  plea  of  nul  tiel  agard.     Those  cases  then 

*•         lead  us  to  the  consideration  of  the  other  authorities  as  to 
The  Sbobb- 
TABY  OP     ths  mode  in  which  such  an  objection  may  be  successfully 

made. 

In  Beck  and  Jdchson  (s)  Cresswell  J.,  adopting  the  rule 
stated  in  Russell  on  Awards  p.  209  (3rd  Ed.  p.  208  ;  4th 
Ed.  p.  206)  when  speaking  of  the  duty  of  joint  arbitrators, 
says  :  "  As  they  must  all  act,  so  must  they  all  act  to- 
gether. They  must  each  be  present  at  every  meeting  ; 
and  the  witnesses  and  the  parties  must  be  examined  in 
the  presence  of  them  all ;  for  the  parties  are  entitled  to 
have  recourse  to  the  arguments,  experience,  and  judgment 
of  each  arbitrator  at  every  stage  of  the  proceedings  brought 
to  bear  on  the  minds  of  his  fellow  judges,  so  that  by  con- 
ference they  shall  mutually  assist  each  other  in  arriving 
together  at  a  just  decision,'^  and,  accordingly,  he  and  Crowder 
J.,  on  motion  made,  within  the  proper  time,  to  set  aside  an 
award  executed  by  two  arbitrators  in  the  absence  of,  and 
without  finally  consulting,  the  third,  granted  an  order  abso- 
lute to  set  aside  the  award.  The  covenant  in  the  submission 
there  was  to  stand  by  and  perform  the  award  of  A  and  B 
and  "  of  such  third  person  as  should  be  chosen  by  them 
to  arbitrate,  adjudge,  and  determine  jointly  with  them  as 
aforesaid  or  any  two  of  them.^'  That  case  would,  there- 
fore, (if  there  were  no  waiver  or  acquiescence)  be  a  strong 
authority  for  the  defendant  on  a  motion  to  set  aside  the 
award.  Pering  v.  Keymer  (/),  Templeman  v.  Reed  (w),  Plews 
and  Middleton  {v),  Morgan  v.  Boult  {w),  Little  y.  Newton  {x), 
and  Hawley  v.  The  North  Staffordshire  Bailway  Company 
(y)  were  all  motions  to  set  aside  the  award — ^a  distinction 
between  them  and  the  present  case  of  an  action  upon  the 
award,  which,  in  our  opinion,  was  not  sufficiently  observed 
by  the  Third  Division  Court. 

(«)  1  C.  B.  N.  S.  695.  (0  3  Ad.  &  R  246. 

(u)  9  DowL  962 ;  S.  C.  0  Jur.  324.         (v)  6  Q.  R  845. 
(w)  11  W.  R  265.  (x)  2  M.  &  Gr.  361. 

(y)  12  Jur.  389 ;  S.  C.  2  De  Gex.  &  S.  33. 
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The  fact,  tliat  it  is  the  practice  of  the  courts  to  set  aside       ^^72. 

awards  made  by  two  arbitrators  in  the  absence  of  the  third,     Aedebab 

and  without  giving  hiin  notice  of  their  meetings,  shows  that     Wa'dia' 

such  awards  are  regarded  merely  as  irregular,  and  not  as  jj^g  kecbe- 

null — as  voidable  and  not  as  void.     In  Boe  d  Turnbull  v.     tary  of 

State  fob 
Brown  (z),  Abbott,  C.  J.,  said :   ^'  This  is  clear,  where  an     India  in 

award  may  be  considered  as  a  nullity,  and  nothing  can  be 
done  upon  it  but  by  suit,  the  court  will  not  interfere  to 
set  aside  the  award,  because  any  suit  brought  to  enforce 
it  must  fail/'  And  in  King  v.  Joseph  (a)  Gibbs,  C.  J.,  said  in 
substance  that  if  the  award  is  void,  it  would  be  superfluous  to 
set  it  aside,  and  the  court  would  not  do  so.  And  in  Murphy 
V.  Keller  {h)  Lord  Chancellor  Brady,  after  referring  to  those 
two  cases,  said :  '^  So  that  the  courts  of  law  have  declared, 
and,  as  I  think,  consistently  with  common  sense,  that  when, 
an  award  is  void,  they  will  treat  it  as  a  mere  nuUity  and 
will  not,  therefore,  set  it  aside,  unless  under  some  such  pecu- 
liar circumstances  as  those  in  Doe  v.  Brown."  And  Sir  T. 
Plumer  M.  R.  in  Ooodman  v.  Say  era  (9)  said  :  '^  If  two  arbi- 
trators out  of  three  meet  alone,  excluding  the  third,  or  not 
giving  him  notice  ;  and  if  they  receive  evidence,  or  hear 
discussions,  without  him,  their  proceeding  is  irregular," 

Wade  V.  Bowling  (cZ),  which  has  been  much  relied  upon  for 
the  defendant,  was  an  action  upon  an  award,  to  which  ^  no 
such  award '  was  pleaded.  The  submission  was  to  G  and  S 
and  to  an  umpire  to  be  appointed  by  them  to  arbitrate,  &c., 
concerning  the  matters  referred,  "  so  as  the  award  of  the 
said  arbitrators  and  umpire,  or  any  two  of  them,  should  be 
made  in  writing  under  their  hands  ready  to  be  delivered"  on 
or  before  the  1st  October  then  next,  &c.,  and  it  was  provi- 
ded '^  that  the  award  of  the  said  arbitrators  and  umpire  or 
any  two  of  them  should  be  binding  on  the  said  parties/' 
Though  the  third  person  was  there  styled  umpire,  the  con- 
text of  the  submission  shows  that  he  was  really  intended 
to  be  a  third  arbitrator  and  not  an  umpire.  C  was  appoint- 
ed to  that  office  by   G  and  S  who  afterwards  partly  heard 

(«)6B.&aS84. 

(a)  5  Tatmton  463.  (h)  2  Iriah  Chan.  Bep.  417, 4^5. 

(0)  2  Jac  A  W.  281.  (d)  4  El.  &  Bl.  44. 


m  SOXBAT   mi*B   CTjZ 

1^2.        the  GMe,  bat,  not  ^qreeing,  caDed  in  C    wko 


iiiaviAjt    flome  wisoefleea  snd  cooferred  vith  G  sod  S.     Is  a|i)Maied 
tksU  i«  2i^  t&eM  i^'iiovl  gyrgwiny  oiiry  «ptjiioii,  birt 


Tyggtcgg  ^»^  izt  the  absence  of  G  mod  S,  executed  tke  alleged 
TAUT  o«r  afrard  and  jient  it  br  post  to  G,  'wbose  opinioii  be  bad 
ijmAiar  adopted;,  and  G  executed  tbe  same  docnmoit  at  Brtstol 
OD  the  next  day,  uid  sent  it  back  to  C  bj  whom  h  was 
pobliiihed  in  London  in  dne  time.  The  bet,  that  the  docn- 
roent  was  executed  bj  G  and  S  on  different  dajs,  and  a^ 
different  places,  and  that  there  had  not  been  anj  pterions 
concnrrence  between  G  and  S,  was  held  to  soppoTt  the 
plea  of  ntU  lid  agard.  The  judgments  there  debrered  show 
that  it  was  npon  that  gronnd  alone,  namdy,  that  the  two 
arbitrators  did  not  sngn  the  awaid  Wmu J  ^'a!w/,  and  that 
there  had  not  been  previous  concorrence  between  them,  that 
the  Court  of  Queen's  Bench  decided  against  the  award  in 
that  case  ;  and  it  cannot  be  regarded  as  an  authority  that  if 
an  award  is  to  be  made  by  three  arbitrators  €r  a  majcrUy  of 
them,  the  fact,  that  two  arbitrators  made  the  award  withcmt 
consulting  the  third,  will  support  a  plea  of  nul  tiel  agard. 

Fdimd  Bibi  v.  T%«  Collector  of  SurcU  {e)  was  a  still  plainer 
case  of  no  award  than  Wade  v.  Dowling.  Neither  the  three 
arbitrators  nor  any  two  of  them  ever  met  and  they  recorded 
their  respective  opinions  at  three  different  dates  and  did  not 
make  any  joint  award  whatever. 

There  has  not  been  any  case  cited  to  us  in  which  it  has 
been  decided,  either  in  an  action  on  the  award  itself  or  upon 
a  bond,  conditioned  for  the  performance  of  the  award,  that 
if  an  award  is  to  be  made  by  three  arbitrators  or  a  majority 
of  them,  the  making  of  the  award  by  two  arbitrators  without 
consulting  the  third,  will  support  a  plea  of  nul  tiel  ctgard, 
and  thus  nullify  the  award,  whereas  there  are  cases  of  a 
different  complexion.  Of  these  Sallows  v.  Oirling  (/)  and 
JBarry  v.  Perry  [g)  should  be  mentioned.     In  Sallows  v.  6Kr- 

((f)  8  Bom.  H.  C.  Rep.  A.  0.  J.  79. 
(/)  Cro.  Jac.  277 ;  a  0. 1  Bolstiode  123,  Yelvepton203,  Brownlow  112. 
ig)  3  Bnlatrode  62 ;  S.    C.  nom.  Berry   v.    Peariruf^  Cro.  Jac   399, 
Moore  849. 
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ling  the  action  was  upon  a  bond^  conditioned  to  stand  to  the       1S72. 
award  of  A^  B^  C,  and  D^  so  as  the  said  arbitrators  or  any  three    Ardbsab 
or  two  of  them  did  make  the  said  award  under  their  hands     wa'dia' 
and  seals  before  a  given  day.     The  defendant  pleaded  that  j^j^  sbcrk- 

neither  they  nor  any  three  or  two  of  them  made  any  award,   ^taby  of 
/  ,  Statb  for 

The  plamtiff  replied  that  two  of  them  made  an  award  under     India  in 

their  hands.  The  defendant  demurred,  and  there  was  judg- 
ment for  the  plaintifi  in  the  Bang's  Bench.  A  writ  of  error 
was  brought  upon  this  judgment  in  the  Exchequer  Chamber, 
and  it  was  there  held  that  an  award  by  tw«o  or  three  of  the 
four  would  be  good ;  but  because  the  replication  was  that  the 
award  was  made  under  their  hands,  and  did  not  say  under 
their  hands  and  seals,  the  judgment  of  the  King's  Bench 
was  reversed,  which  last-mentioned  objection  does  not  exist 
in  the  present  case. 

Berry  v.  Perry  was  also  an  action  of  debt  on  a  bond  to 
stand  to  the  award  of  four  men  ita  quod  the  award  be  made 
and  delivered  in  wiitiAg  within,  &c.,  under  the  hands  and 
seals  of  the  four  or  of  any  three  of  them.  The  defendant 
pleaded  nul  tiel  aga/rd.  The  plaintiff  replied  that  three  of 
the  arbitrators  did  make  an  award  and  delivered  it  under 
their  hands  and  seals,  and  non-performance  by  the  defendant. 
The  defendant  demurred  t/O  that  replication,  and  the  King's 
Bench,  after  hearing  the  case  thrice  argued,  followed  the 
doctrine  on  the  first  point  above  mentioned  in  Sallows  v. 
Oirlmg,  and  held  the  replication  to  be  good  and  accordingly 
gave  judgment  for  the  plaintiff. 

To  the  same  effect  is  HiU  v.  Lcmgley  (h).  It  was  an  action 
of  debt  on  a  bond  conditioned  to  perform  an  award.  The 
defendant  pleaded  no  award  made.  The  plaintiff  replied 
that  the  submission  was  to  the  award  of  four,  so  that  they 
made  it  by  the  16th  of  November  and  signified  it  under  the 
hands  and  seals  of  two ;  and  then  he  alleged  an  award  under 
the  hands  and  seals  of  two.  The  defendant  demurred,  con- 
ceiving the  award  to  be  void,  because  the  submission  was  to 
four.  But  the  court,  following  the  two  foregoing  cases> 
gave  judgment  for  the  plaintiff. 

(h)  Yenttu  50 ;  a  C.  2  Keble  571 ,  680. 
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1872.  Whitmare  v.  Smith  (i)  is  an  important  case.     The  Exche-- 


Covscih. 


Abdesar     quer   Chamber    (reversing  the  judgment  of  the   Court  of 

Wa'dia'      Exchequer    reported  5  H.  &  N.  824)  held  that  where  an 

Thk  Sbcbe-  ^W8,rd  is  made  upon  all  the  matters  of  difference  and  is  in 

tabt  op     the  required  form,  and  intended  to  express  their  decision^  an 
State  pob  *■  .  . 

India  in     objection  that  t}iey  adopted  the  opinion  of  a  third  person  by 

which  they  agreed  to  be  bound,  and  exercised  no  judgment 
of  their  own  in  the  matter,  cannot  be  raised  under  a  plea  of 
nul  tiel  agard.  The  argument  urged  by  counsel  for  the 
defendant  and  c^opted  by  the  Judges  of  the  Court  of  Exche- 
quer was  that  the  award  was  not  according  to  the  submission! 
inasmuch  as  the  parties  had  not  what  they  bargained  for, 
namely,  the  judgment  of  the  arbitrators ;  that  thedecision  was 
that  of  a  third  person  and  not  of  the  arbitrators ;  that  there 
was  not  any  act  of  the  arbitrators'  minds  upon  the  question 
referred,  and,  therefore,  the  award  was  not  theirs.  Wade  v. 
Dowling,  Little  v.  Newton,  and  Eads  v.  Williams  (j)  were  cit- 
ed. But  Willes  J.,  in  delivering  the  unanimous  judgment  of 
the  Exchequer  Chamber,  aftor  observing  that  theliabihty 
of  the  award  to  he  set  aside  for  misconduct  of  the  arbitrators 
depended  upon  the  question  of  fact,  whether,  in  acting  upon 
Botton's  opinion,  they  did  more  than  the  parties  themselves 
consented  to  (on  which  qijiestion  the  Exechequer  Chamber 
pronounced  no  opinion),  the  question  remained,  whether  the 
objection  could  be  raised  by  plea,  which  the  Exchequer 
Chamber  was  of  opinion  that  it  could  not,  said  :  *^  The 
award  was  made  upon  all  the  matters  referred  and  no  more; 
it  was  made  in  the  requisite  form,  and  it  was  intended  by 
the  arbitrators  to  express  their  decision,  adopting  the  opinion 
of  Botton.  It  was,  therefore,  such  an  award  as  the  declara- 
tion alleges  ;  and  the  plea  of  no  such  award  is  negatived  by 
the  facts.  In  truth  this  objection,  assuming  it  to  be  well 
founded,  is  one  of  a  sort  which  ought  to  ba  brought  forward 
whilst  the  matter  is  fresh^  in  the  manner,  and  within  the 
period  prescribed  by  the  statute  of  Wm.  III.  in  cases  which 
fall  within  its  provisions,  or  by  the  practice  of  the  coarts  in 
other  cases  within  their  summary  jurisdiction — ^a  juiisdictioD 

(0  7H.&N.509. 
0)^I)eGezM.  &  O.  674. 


Council, 
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now  extending  over  a  large  number  of  cases,  which  formerly        1S72. 
belonged  exclusively  to  the  Court  of   Chancery  (see  Com.    Ardbsab 
Dig.  Ai-bitrament  (A),  xYzcic/s  v.  Eoe,  3  M  &  K.  431)/'    He,    ^w^lv' 
then,  proceeded  to  show  the  importance  of  maintaining  that  ^^^  secrk- 

distinction.     A  subsequent  suit  in  equity  to  set  aside  the     taby  of 

.  State  for 

same  award  also  failed  :  1  Hem.  &  M.  576  ;  affirmed  on  ap-     India  in 

peal,  2  Do  Gex,  J.  &  S.  207. 

Tlie  plaint  alleges  the  apfjointments  of  Addis,  Campbell 
and  Hay  to  bo  in  writing.  The  award  also  states  the  ap- 
pointments of  Addis  iinil  Campbell  to  be  in  writing  and 
mentions  the  appointment  of  Hay,  but  does  not  allege  it  to 
have  been  in  writing — an  omission  which  we  could  not  permit 
to  vitiate  the  award,  if  that  appointment  were  in  fact  in 
writing,  or  if  tho  absence  of  a  writing  were  waived  by  the 
parties.  Both  in  the  plaint,  and  in  the  award,  the  latter  is 
alleged  to  be  made  by  a  majority  of  the  arbitrators.  The 
20th  section  of  Act  VI.  of  1857  enacts  that  *^  on  the  close  of 
the  inquiry  tho  arbiti^tors,  or  a  majority  of  them,  shall 
deliver  a  full  and  complete  award  in  respect  of  tho  matter 
referred  to  them."  The  force  of  the  disjunctive  ^' or  "  is 
noticed  by  Parko  B.  in  lldhcrhujion,  v.  Rohltison  (A-)  where 
the  absence  of  it  determined  the  court  to  refuse  to  enforce 
an  award.  A  plea  of  nid  tld  atjard,  under  such  circum- 
stances as  wo  have  here,  must  aver  that  no  award  was  made 
by  a  majority  of  the  arbitrators  :  Hinfon  v.  Crane  (Z).  The 
written  statement  (para.  5)  does  accordingly  deny  that  the 
award  was  made  by  a  majority  of  the  arbitrators.  The  sub- 
mission under  tho  Act  being  to  the  award  of  the  three 
arbitrators  or  of  a  majority  of  them,  the  plaintiff  must 
succeed  on  the  fourth  issue,  the  fact  being  that  the  award 
havS  been  made  by  two  of  the  three  arbitrators,  and  ppon 
the  whole  of  the  matter  referred.  In  an  action  upon  an 
award,  as  distinguished  from  an  action  upon  a  bond,  or 
obligation,  conditioned  to  perfonn  an  award,  a  plea  that 
the  arbitrators  did  not  publish  their  award  of,  and  concern- 
ing, tho  matters  in  difference,  7no'lo  vt  forma,  merely  puts 
in  issue  the  fact  that  such  an  award  as  that  declared  on  was 

(k)  4  M.  &  W.  608.        (/)  3  Keblo  675;  Russell  on  Arb.  523,  4th  Ed, 
36  Hc 
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^^72.       made  concerning  the  premises,  i.e.,  on  all  the  matters  sub- 

HoemIsS    ^i^ted,  and  does  not  put  in  issue  the  validity  of  the  award : 

Wadia'     Adcoch  v.  Wood  (m)  in  which  case  Fisher  v.  Pimbley  (n)  and 

The  Secrk.  Dresser  v.  Stavsfield  (o)  were  explained  by  Parke  B.   (p). 

State  fob  ^^  ^^  England  the  award,  as  set  out  in  pleading  by  the 

Cou^iL     P^^^^^^^>  ^^  ^^f  *^*  ^o®^  ^ot  raise  any  question  for  the  juiy. 

The  objections  on  the  face  of  the  award  are  for  the  court 

on  demurrer  or  in  arrest  of  judgment. 

Mr.  Hay  did  not  attend  the  meetings,  and  neither  the 
plaint  nor  the  award  alleges  that  he  did.  Nor  does  the  Act 
lay  down  in  positive  terms  that  all  three  arbitrators  should 
attend.  Assuming,  however,  that  they  ought  to  have  done 
so,  it  is  impossible  to  say  that  it  was  anything  more  than  a 
mistake  on  the  part  of  Addis  and  Campbell  to  proceed  in  the 
absence  of  Hay.  There  certainly  was  not  any  attempt  to 
keep  him  away.  On  the  contraiy,  Mr.  CampbelFs  letter  of 
the  2nd  February  1869  shows  that  he  pressed  Mr.  Hay  to 
attend  ;  and  Mr.  Campbell's  letter  of  the  5th  Februai7l369 
gave  to  Mr.  Hay  express  notice  that  the  first  meeting  was  to 
be  held  on  the  11th  February,  although  both  it  and  his  pre- 
vious letter  of  the  2nd  prove  that  he  considered  Mr.  Hay  to  be 
an  umpire.  Mr.  Campbell's  evidence  shows  that  Mr.  Addis 
was  under  the  same  impression,  and  Mr.  Hay  also  taking  that 
erroneous  view  of  his  position  did  not  attend*  Here  was  a 
common  mistake — a  mistake  induced  by  this  mode  of  sub- 
mission to  three  ■  arbitrators,  which  so  frequently  misleads 
as  to  have  been  condemned  by  Mr.  Justice  Coleridge  in 
Temjpleman  v.  Reed  as  '^  senseless  and  mischievous,  founded 
on  a  totally  wrong  principle,  expensive  in  operation,  and 
constantly  ending  in  failure  and  disappointment."  Addis 
and  Campbell,  being  aware  that  Hay  believed  himseK  to  be 
umpire,  and,  therefore,  did  not  intend  to  attend,  proceeded, 
after  giving  him  notice  of  the  first  meeting,  with  the  arbi- 
tration in  his  absence  -,  and  so  far  as  regards  the  first  meet- 
ing they  were  well  entitled  thus  to  do  :  Dallmg  v.  Makheii 
((/).     Of  the  other  meetings  they  ought  to  have  given  him 

(m)  6  Exch.  814         (n)  11  East  183.        (o)  14  M.  &  W.  822. 
ip)  6  Ezch.  819.  (y)  WiUes  215,  217 ;  8.  C.  Bomef  67. 
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notice.  Their  omission  to  do  so  was  a  mistake  wUcIi^  at 
the  highest,  was,  under  the  special  circumstances  of  this 
case,  misconduct  of  a  mild  character  which,  if  there  had  been 
no  waiver  of  it  by  the  Mdmlatdiir,  would,  we  think,  have  been 
only  ground  for  settiug  aside  the  award  on  some  proceed- 
ing taken  within  the  time  prescribed  by  Sec.  31  of  Act  VI.  of 
1857  :  in  re  Hall  (r),  Sreenath  Gliose  v.  Raj  Chunder  Paul  (5). 
In  the  latter  case  there  were  nine  arbitrators,  some  of  whom 
did  not  attend  all  of  the  meetings,  and  one  arbitrator  never  at- 
tended any  meeting.  This  the  Court  held  to  be  an  irregula- 
rity amounting  to  misconduct,  but  not  such  a  circumstance 
as  would  nullify  the  award.  That  case  may  also  be  usefully 
referred  to  on  the  subject  of  waiver.  That  a  mistake  or  mis- 
conduct of  arbitrators  cannot  be  pleaded  to  an  action  on  the 
award  is  firmly  settled  law  :  Thorhum  v.  Barnes  (Q,  Veale 
V.  Warner  (u),  Orazebrook  v.  Davis  (u),  Braddick  v.  Thomp' 
8on  {to). 

Finally,  looking  at  Ihe  plaint  and  written  statement  (ex- 
tended as  they  are  by  the  issues  raised  between  the  parties  ; 
Sec.  139,  Civil  Procedure  Code)  with  all  of  the  liberty  with 
which  the  Court  is  in  the  habit  of  treating  proceedings  under 
the  Civil  Procedure  Code,  and  whether  as  a  Court  of  Law 
or  a  Court  of  Equity  we  deal  with  this  case,  we  think  that 
the  defendant  cannot  successfully  resist  the  award,  in  arriv- 
ing at  which  there  has  been  some  irregularity, — ^irregularity 
however,  which  has  been  acquiesced  in,  and  of  which  the  de- 
fendant cannot  be  permitted  to  avail  himself. 

Although  it  is  not  absolutely  incumbent  upon  us  to  arrive 
at  findings  upon  all  of  the  issues,  inasmuch  as  the  findings 
on  some  dispense  with  the  necessity  for  any  findings  upon 
others,  yet  it  may  be  convenient  that  we  should  do  so. 

We  find  the  first,  second  and  fourth  issues  in  the  aflBjr- 
mative  and  for  the  plaintifF.    We  find  the  third  issue,  as 

(r)  2  M.  &  Gr.  847.  («)  8  Calc.  W.  Rep.  Civ.  R.  171. 

(0  L.  R.  2  C.  P.  384;  S.  C.  36  L.  J.  C.  P.  184 
(u)  1  Wm.  Saunders  327a,  N.  (3)  and  notes  (k)  and  (1)  where  the 
ceeee  are  collected. 

(v)  5  B.  &  C.  534  (iff)  8  East  344 
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W72.       amended  bv   us,  in   the  ne;rative  for  the  defendant.    We 


ABDEj<AB     find    t]:3  fifth  is?u«^j  «o  f  ir  a.^  ir  re£rarils  the   ricfht  to  raise 
Wa'dia'     the  second  and  third  i>=ue>,  fwr  the  plaintin  and  in  the  nega- 

The  Secbe'  ^^^^^  ^^'^'   ^^-^  ^^  ^*^  ^^  ^  pr.';r(L<  the  riLrht   to  rai-o  the   fourth 
TABT  OF     issue,  f^r  the  dcfendan:  and  in  the  afiirmative,  which  fourth 

8TATE  FOB 

I5DIA  IS     issue,  however,  we  have   found  a«?    aforesaid  for  the  plaintiff 

COITKCXL 

and  in  the  affirmative.  The  sixth  ii^sue  is  incorrectly  fram- 
ed, for  no  irregTilarity  is  alleged  in  the  fourth  issue.  So  far 
as  the  sixth  issue  regard^  the  sc coTid  and  third  issues,  we 
find  it  in  the  affirmative,  and  for  the  plaintiff.  We  find  the 
seventh  issue  in  the  affirmative  and  for  the  plaintiff  to  the 
extent  of  the  whole  amount  claimed  bv  him.  "SVe  frame  an 
eighth  issue,  Sec.  141  Civil  Procedure  Code,  (the  question  in 
which  was  supposed  apparently  by  the  paities  to  have  been, 
but  in  fact  was  not,  properly  raised  by  the  fourth  and  sixth 
issues),  namely,  whether  the  defendant,  by  his  duly  authorized 
agent,  acquiesced  in  the  non-iiiten'eution  of  Andrew  Hay, 
the  third  arbitrator,  in  the  arbitration  and  also  acquiesced  in 
the  two  other  arbitrators,  namely,  William  Judson  Addis  and 
John  Campbell,  proceeding  with  the  said  arbitration  and 
making  an  award  without  the  attendance  of  the  said  Andrew 
Hay  at  any  of  the  meetings  of  the  said  two  other  arbitrators, 
and  without  consulting  the  said  Andrew  Hay  avS  to  the 
matter  referred  to  the  said  three  arbitrators  or  a  majority  of 
them,  and  we  find  the  said  eighth  issue  in  the  affirmative  and 
for  the  plaintiff. 

We,  accordingly,  reverse  the  decree  of  the  Third  Division 
Court,  and  make  a  decree  for  the  plaintiff  for  Es.  58,278  and 
interest  as  given  by  the  award,  and  costs  of  the  suit  in  that 
Court,  but  inasmuch  as  the  defendant  had  the  opinion  of  the 
Third  Division  Court  in  his  favour,  we  direct  that  the  parties 
respectively  shall  bear  their  own  costs  of  the  appeal. 

Attorneys  for  the  plaintiff :  Leathes  and  Crawford, 

Attorney  for  the  defendant :  B,  V.  Eearuy  Government 
Solicitor. 
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[Appellate  Civil  Jurisdiction.]  May  i. 

A2^peal  under  Letters  Patent ,  No.  I.  of  1869.         ^'/    '^^^^ 

The  Collector  of  Ahmedabad  Appellant. 

Sa^malda''s  Becharda's     RespoTident. 

Taliikdari  village — Purchaser  from  Taliikdar — Domhay  Act  VI.  of  1862 
— Res  judicata — Decision  bj/  default — Civ.  Proc.  Code,  Sec,  246 — Alie^ 

nation  of  Talukddri  village. 

Held  that  the  ttUuhddri  Act  (Bombay  Act  VI.  of  1862)  did  not  affect 
talukddri  villagefi,  the  riprht,  title  and  interest  of  the  Talukdar  in  which 
had  been  wsold  before  that  Act  came  into  operation^  though  possession  of 
such  villages  had  not  then  been  obtained  by  the  purchaser. 

S.,  the  mortgagee  of  a  talukddri  village,  obtained  a  decree  upon  his 
mortgage  against  his  mortgagor,  the  tdlulddr  of  the  village,  under  which 
S.  attached  the  village.  The  Collector  of  the  District,  in  which  the 
attached  village  was  situated,  thereupon  came  in  under  Section  246  of  the 
Civil  Procedure  Code,  and  sought  to  raise  the  attachment,  but,  as  he  fail- 
ed to  appear  when  the  matter  came  on  for  adjudication,  his  application 
was  dismissed. 

The  village  was  then  sold  imder  the  decree  and  was  purchased  by  S., 
the  mortgagee. 

Upon  S.  seeking  to  obtain  possession  of  the  village,  he  was  resisted  by 
the  Collector,  whei*eupon  S.  (after  proceedings  ineffectually  taken  by  him 
under  Sec.  269  of  the  Code)  filed  a  suit  against  the  Collector  praying 
to  be  put  in  possession  of  the  village : — 

Held  by  the  Appellate  Court  (affirming  the  decision  of  Tucker,  J.)  that 
the  right  of  S.  to  be  put  in  possession  of  the  village  was,  as  between  him 
and  the  Collector,  res  Judicata  by  reason  of  the  dismissal  of  the  Collec- 
tor's application  imder  Sec.  246  of  the  Code  (to  set  aside  which  dismissal 
the  Collector  had  not  filed  a  suit  within  the  year  allowed  for  that  pur- 
pose), and  that  S.  ought,  therefore,  to  have  been  at  once  put  in  possea* 
sion  of  the  village  without  further  proof  of  his  title. 

As  to  the  right  of  Talukdars  in  the  Ahmedabad  Zilla  to  alienate  their 
talukddri  villages — Quare. 

rilHIS  was  an  appeal,  under  Sec.  15  of  the  Letters  Patent, 
from  the  decision  of  Tucker  and  Gibbs,  J  J.,  made  in 
Special  Appeal  No.  284  of  1867. 

The  facts  fuHy  appear  from  the  judgment  of  the  Appellate 
Court. 

At  the  hearing  of  the  special  appeal,  Tucker  and  Gibbs^ 
J.J«,  were  both  of  opinion  that  Bombay  Act  YI.  of  1862  had 


^ 
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1872.       no  application  to  the  case^  and  that  the  plaintiff  had  not  en«« 


The  Col-    tered  into  any  agreement  with  the  Talokdari  Settlement 

LECTOR  OK 

Ahm EDA-    officer  which  deprived  the  plaintiff  of  his  legal  rights. 

BAD 

^'  ^  Tucker,  J.,  was  of  opinion  that  the  defendant,  the  Collec- 
Becbabda'8.  tor,  had  lost  his  remedy  and  was  prevented  from  disputing 
the  plaintiff's  right  to  take  immediate  possession  of  the  vil- 
lage under  the  certificate  of  sale  granted  to  the  plaintiff,  on 
the  25th  of  July  1862,  under  Sec.  259  of  the  Civil  Proce- 
dure Code,  in  consequence  of  his  (the  defendant's)  fadlure  to 
file  a  suit  to  establish  his  right  within  a  year  from  the  date 
(10th  August  1861)  when  the  Munsif  had  rejected  tho  claim 
which  the  Collector  had  preferred  for  the  release  of  the 
village  from  attachment  under  Sec.  246  of  the  .Code.  As 
to  the  effect  of  the  plaintiff's  being  so  put  in  possession^ 
Tucker,  J.,  said : — 

My  learned  colleague  considers  that  as  the  Collector  is  in 
possession  now  and  the  plaintiff  has  bpought  this  suit  to  eject 
himj  the  question  of  the  forfeiture  of  the  judgment  debtor's 
estate  should  be  determined  in  this  suit,  and  that  the  suit 
should  be  remanded  that  this  question  may  be  gone  into  and 
decided  by  the  Lower  Courts.  It  appears  to  me,  however, 
that  the  plaintiff  would  be  greatly  prejudiced  by  this  pro- 
ceeding, as  the  burden  of  proof  will  be  on  him  instead  of  the 
Collector,  as  it  should  have  been,  if  the  Munsif  had  acted 
rightly  in  dealing  with  the  applications  and  counter  applica- 
tions made  to  him  in  1861.  If  the  word  '^ right"  used  in  the 
latter  part  of  Section  246  be  interpreted  as  meaning  simply 
the  right  to  possession,  as  contra-distinguished  from  a  title 
to  recover,  it  may  be  that  the  Collector  will  have  a  right, 
after  plaintiff  shall  have  been  put  in  possession,  to  sue  to 
establish  the  forfeiture  of  the  estate  of  the  original  judgment 
debtors  to  the  Government  in  consequence  of  its  attachment 
and  sale.  I  wish  to  express  no  decided  opinion  on  this  point, 
as  I  am  of  opinion  that  it  cannot  equitably  be  raised  and  ad- 
judicated upon  in  the  present  action,  and  I  hold  that  the  plain* 
tiff's  present  suit  should  be  considered  and  treated  simply  as 
a  suit  for  possession  to  which  he  is  entitled,  inasmuch  as  the 
estate,  when  it  was  put  up  for  sale,  was  substantially  adjudged 
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to  be  in  the  possession  of  the  judgment  debtors  and  not  of       1872. 


the  Collector,   the  present  defendant.     This   will  place  the    The  Col- 

parties  in  their  proper  positions  if  the  Government  be  still    ahmkda- 

disposed  to  contend  that  the  estate  has  lapsed  in  consequence        ^^^ 

of  its  transfer  by  sale,  and  that  it  has  not  been  precluded  by  Sa'malda's 

Seghasda's 
the  Collector's  default  in  1861  from  claiming  the  benefit  of 

this  lapse. 

I  would  reverse  the  decrees  of  both  the  Lower  Courts 
and  direct  that  the  plaintiff  be  put  in  possession  of  the  Td- 
lukdilri  village  of  Kathini  Aniali  mentioned  in  the  plaint,  and 
that  the  defendant  pay  all  the  plaintiff's  costs  in  all  courts. 

Gibbs,  J.  (on  this  point  said) : — 

It,  therefore,  remains  to  see  what  course  this  Court  should 
adopt  regarding  the  disposal  of  this  special  appeal.  My 
learned  brother  wishes  to  give  a  decree  against  the  defen- 
dant on  the  ground  that  the  matter  is  res  judicata  and  that, 
therefore,  he  cannot  defend  the  action.  This  requires  me  to 
go  more  fully  into  the  matter  of  the  application  by  the  Col- 
lector under  Section  246  which  is  above  alluded  to,  and  to  see 
how  the  rejection  by  the  Munsif  of  the  Collector's  applica- 
tion affects  the  present  suit. 

The  'application  made  by  the  Collector  under  Section 
246  of  the  Civil  Procedure  Code  was  to  the  effect  that  the 
lands  were  not  liable  to  be  sold  in  execution  against  the 
defendants,  the  T^lukddrs. 

This  matter  was  disposed  of  by  the  Munsifs  order  of 
the  10th  August  1861,  which,  although  it  only  dismissed 
the  Collector's  application,  must,  I  think,  be  considered  as 
deciding  that  the  lands  could  be  sold  in  execution  of  the 
decree;  and  this  is  all  that  is  res  judicata  under  this  order. 
Now,  since  then  the  sale  has  taken  place,  and  the  purchaser 
seeks  possession ;  although  he  is  the  same  person  who  was 
the  judgment  creditor,  he  comes  before  us  as  it  were  in  a 
new  capacity, — the  owner  of  the  judgment  debtor's  right, 
title,  and  interest  in  the  land,  and  the  Collector  also  now 
appears  in  a  new  light,  viz.,  as  actually  in  possession  of  the 
estate.    How  he  got  into  possession,  we  do  not  know ;  but 
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^872.       that  he  is  in  possession  and    opposes   the  plaintiff  having 
The  Col-     tho  estate  made  over  to  him  is  clear  by  the  plaint,  and  I 

LKCTOB  OP  ^  J        XT  •  !.«.  I.  1 

Ahmeda-  cannot,  under  these  circumstances,  so  different  from  those 
^  under  which  the  miscellaneous  application  under  Section  246 

Sa'malda'b  ^as  decided,  hold  that  tho  order  of  the  10th  August  1861 
disposes  of  this  matter.  Plaintiff  has  chosen  to  bring  what 
is  really  an  action  of  ejectment  against  the  Collector  who  Is 
in  possession  of  the  estate,  and  this,  as  it  appears  to  me,  can 
only  be  decided  by  an  inquiry  into  title,  and  as  this  has  not 
been  done,  I  consider  tlie  Distinct  Judge's  decree  should  be 
reversed,  and  tho  case  remanded  for  retrial  on  its  merits. 

The  appeal  was  argued  before  Wkstropp,  C.J.,  Lloyd  and 
Melvill,  JJ. 

Maiilu'Wy  Legal  Eemembrancer  (with  him  Dhirajldl  Ma* 
ihurddiU,  Government  Pleader)  for  the  appellant. 

McCidloch  (with  him  Ndnuhhul  Earidds)  for  the  respon- 
dent. 

Cur,  adi\  mli. 

May  1st,  Westropp,  C.J. : — The  plaintiff,  as  mortgagee  of 
a  tdlulcddri  village*,  obtained  against  his  mortgagors,  the 
Tdluhddrs,  on  the  22nd  of  March  18G0,  a  decree,  from  the 
Munsif^s  Court  at  Dhonduka,  for  Rs.  4,102-10-3  to  be  rea- 
lized by  sale  of  the  village,  under  which  decree  tho  vilkgo 
was  attached  with  a  view  to  a  sale,  on  notice  of  which  at- 
tachment the  Collector,  in  Juno  1861,  presented  a  petition, 
under  Sec.  246  of  tho  Civil  Procedure  Code,  seeking  a  re- 
moval of  tho  attachment  and  prevention  of  the  sale.  On 
that  petition  the  following  order  was  made  : — "  10th  August 
1861.  In  this  case  the  petitioner  obtained  timo  for  the  pro- 
duction of  evidence.  The  said  time  expired  to-day,  but 
neither  the  petitioner,  nor  a  Mnldidr,  nor  Vahil,  on  his  be- 
half, appears  beforo  tho  court.  Such  being  the  case,  n<^ 
inquiry  is  made  in  regard  to  the  petition,  and  it  is  ordered 
that  the  petition  be  rejected  and  that  the  petitioner  should 
pay  the  defendant's  costs  one  rupee.*'  After  due  proclama- 
tion the  right,  title,  and  interest  of  the  Tdlulcddrs  (themortga- 

*  Eathini  Anialii  Paigaima  Rampur, 
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gors)  in  the  mortgaged  premises  (the  village)  were  sold  by  the       ^^72. 
Munsif's  Court  on  the  30th  of  September  1861,  the  mortga-    'Ihk  Col- 

LECTOB  OF 

gee  himself  (plaintiff)  becoming  the  purchaser  for  Rs.  2,000.    ahmeda- 
The  sale  was  confirmed  under  Sec.  256  of  the  Civil  Proce-  ^ 

dure  Code.     On  the  30th  January  1862,  the  plaintiff  applied   Sa'malda's 

J5EGHABDA  S« 

to  be  put  into  possession,  whereupon  the  Munsif  entered 
into  an  irregular  correspondence  with  the  District  Judge, 
the  Collector,  and  the  Tilukdari  Settlement  Officer.  Even- 
tually the  Collector,  under  Sec.  269  of  the  Civil  Procedure 
Code,  opposed  the  giving  of  possession  to  the  plaintiff. 
While  the  inquiry  under  that  section  was  pending,  the  Bum- 
bay  Government,  on  the  3rd  Febmary  1863,  by  proclama- 
tion under  Bombay  Act  VI.  of  1862,  purported  to  vest  the 
management  of  the  village  in  question  together  with  other 
property  of  the  Talukddrs  in  the  Tdlukd^ri  Settlement  Offi- 
cer. The  Munsif  thereupon,  on  the  18th  of  February  1863, 
endorsed  an  entry  or  order  on  the  papers,  relating  to  the 
proceedings  under  Spc'  269  of  the  Civil  Procedure  Code,  to 
the  effect  that  Bombay  Act  VI.  of  1862  having  been  applied 
to  the  village,  his  jurisdiction  had  terminated. 

On  the  15th  of  February  1864,  v.c.,  within  a  year  after  the 
date  of  that  entry  or  order,  the  plaint  in  the  present  suit  was 
filed  by  the  plaintiff,'  the  purchaser,  against  the  obstructing 
party,  the  Collector,  to  obtain  possession  of  the  \411age. 

The  Collector  filed  a  wi'ittcn  statement  in  defence,  alleging 
(1)  that  the  plaintiff  had  agreed  with  the  Talukdari  Settle- 
ment Officer  to  forego  his  claim  to  the  village  on  receiving 
Rs.  3,868-12-6,  an  amount  the  payment  of  which  Govern- 
ment had  sanctioned,  and  the  Mamlatddr  had  been  oiniered 
to  pay  to  him ;  (2)  that  this  suit  was  prohibited  by  Bombay 
Act  VI  of  1862';  (3)  that  the  plaintiff's  father  being 
a  Desai,  the  plaintiff  acted  improperly  in  purchasing  a 
Uihthlan  village  \  (4)  that  a  UUnhMn  village  or  estate  was, 
by  the  terms  of  the  lease  on  which  it  was  held,  and  accord- 
ing to  the  preamble  of  Bombay  Act  VI.  of  1862,  inalienable. 

The  Acting  Assistant  Judge  framed  two  issues,  but  only 
arrived  at  a  finding  on  the  first  of  them,  namely,  "  Had  the 
27  Hc 
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^^^^'  original  Tdlukdars  any  right  to  sell  their  right  of  manage- 

Thb  Col-  ment  (cahivdfj  or  not  V    This  he  found  in   the  negative 

Ahmeda-  upon  a  document  (exhibit  No.  28)  produced  by  the  Collector 

^  which  has  been  called  a  lease  and  has  been  alleged  to  have 

BkotabdaI  ^^^^^  binding  on  the  Tdlukdai-s,  the  7th  paragraph  of  which 
contained  the  following  passage  : — ^^  Till  the  time  mentioned 
in  this  lease  expires  (ten  years),  the  Government  is  to  sanc- 
tion the  management  of  the  village  by  us.  If  we  be  de- 
prived of  the  management,  upon  attachment,  either  by  order 
of  the  Collector,  for  arrears  of  revenue,  or  on  civil  process  at 
the  suit  of  our  creditors,  this  management  is  to  pass  out  of  our 
hands  into  those  of  Government."  The  Acting  Assistant 
Judge,  being  of  opinion  that  the  management  of  the  village 
was  inalienable  without  the  sanction  of  Government,  made, 
on  September  6,  1864,  a  decree  for  the  defendant  with 
costs. 

The  plaintifE  preferred  a  regular  appeal  against  that  decree 
to  the  District  Judge,  who  franfed  two  assues,  but  came  to 
a  finding  upon  one  of  them  only,  namely,  ''  Act  VI.  of  1862 
having  been  applied  by  Government  to  the  idlukddri  estate 
containing  the  village  in  dispute,  can  the  Civil  Court  enter- 
tain the  appellant  S&mald&s's  claim  to  be  put  in  possession 
of  it  ?"  which  issue  the  District  Judge  found  in  the  nega- 
tive, saying:  ^'Once  the  Talukdari  Act  has  been  made 
applicable  to  an  estate,  all  judicial  proceedings  are  to  be 
stayed  (Sec.  2),  and  the  estate  cannot  be  attached  by  any 
Civil  Court  (Sec.  5),  and  as  in  the  present  case  the  Act  was 
put  in  force  with  the  consent  of  the  plaintiff,  I  am  of  opinion 
that  ho  has  no  right  either  legally  or  morally  to  ask  for  the 
intervention  of  the  Civil  Courts  in  his  favour."  The  Dis- 
trict Judge  accordingly  affirmed  the  decree  of  the  Acting 
Assistant  Judge  with  costs,  but,  as  has  been  seen,  on  grounds 
different  from  that  on  which  the  latter  had  proceeded* 

Against  tho  decree  of  the  District  Judge,  the  plaintiff 
specially  appealed  to  tho  High  Com*t.  The  special  appeal 
was  heard  by  a  Division  Court  consisting  of  Mr«  Justice 
Tucker  and  Mr.  Justice  Gibbs.  They  concurred  in  holding 
that  the  T&lukddri  Act  YI.  of  1862  (Bombay)  could  not 


BOMBAY  Hian  COURT  BBFOBTS.  2U 

affect  the  case,  inasmuch  as  the  Tdlukddrs'  "ght,  title,  and       ^^^^' 
interest,  in  the  village  had  been  sold  to  the  plaintiff  and  the    The  Col- 
sale  had  been  confirmed  before  the  Act  was  passed,  which     Ahmeda- 
sale,  moreover,  had  been  made^  notwithstanding  an  effort  by  ^^ 

the  Collector  to  raise  the  attachment  and  stop  the  sale  by  an  ^t'^^^^J^ 
application  under  Sec.  246  of  the  Civil  Procedure  Code^ 
which  application  was  dismissed  for  want  of  prosecution  on 
tho  10th  of  August  18G1.  The  Act  received  the  assent  of 
the  Governor  General  upon  the  1st  of  September  18G2,  and 
was  promulgated  by  the  Bombay  Governtnent  on  the  1 4th 
of  October  1802.  In  tho  opinion  of  those  learned  Judges, 
tliat  the  Act  had  no  application  whatever  to  the  case  of  this 
village,  we  fully  agree.  If,  on  the  one  hand,  the  Tdlukdurs 
had  an  alienable  and  saleable  estate  in  the  village,  it  had, 
by  the  court  sale,  passed  to  the  plaintiff  before  the  Act 
eame  into  force.  If,  on  the  other  hand,  as  has  been  con- 
tended before  us,  the  estate  of  the  T^lukddrs  became,  under 
the  terms  of  the  alleged  lease,  wholly  forfeited  to  Govern- 
ment on  the  attachment  being  placed  upon  it  by  the  Civil 
Court,  their  estate  had  ceased  to  exist  before  the  Act  was 
passed.  In  either  case,  thei'e  would  not  be  any  interest  in 
the  village  on  which  the  Talukddri  Act  could  operate  at 
the  time  when  Government  by  its  notification  purported 
to  place  the  village  together  with  the  rest  of  the  T&lukddrs' 
estate  under  the  Act. 

The  learned  Judges  also  held  that  a  completely  erroneous 
view  had  been  taken  by  the  District  Judge  of  what  took 
place  between  the  plaintiff  and  the  Tilukdari  Settlement 
Officer.  Tho  plaintiff  by  a  petition  (exhibit  No.  9),  pre- 
sented to  that  officer,  in  substance  stated  that  for  a  payment 
of  Rs.  9,000,  the  amount  of  debts  due  to  the  plaintiff  by  the 
Talukdars,  he  would  be  willing  to  waive  his  purchase  of  the 
village  and  right  of  possession,  but  added  also  that  he  would 
not  file  a  ruzindnui  until  his  proposal  was  accepted.  His 
proposal  never  was  accepted,  as  the  officer,  being  of  opinion 
that  Es  3,868-12-6  only  were  duo  from  the  Talukdai-s  to 
the  plaintiff,  offered  him  no  more  than  that  sum.  Mr. 
Justice  Tucker  and  Mr.  Justice  Gibbs  ruled  that  under  such 
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^872.       Circumstances  it  was  impossible  to  hold  that  the  plaintiff 


The  Col-     consented  to  the  bringing  of  the  village  nnder  the  Talnkddri 

LECrOBOF      A     ^         T        ii     ^  •    •  T 

AHMEDA-     -^c*^'     An  tiiat  opinion  we  concnr^  and   mnst  express  onr 


BAD 


-"        sui-prLso  that    any  pei"soii  should  have  contouded  tliat  au 
Sa'malba's  opposite  construction  onght  t«  be  placed  upon  the  conduct 
'  of  the  plaintiff. 

Mr.  Justice  Tucker  further  held  that  the  right  of  the 
plaintiff  to  possession  at  lea<t  became  rf\<  j  ml  {rata  by  the 
dismissal  of  the  Collector's  application  under  Sec.  246,  and 
that  tlie  Munsif  ought  simunarily  to  have  placed  the  plaintiff 
in  possession,  and,  therefore,  that  the  plaintiff  ought  by  a 
decree  in  this  suit  (wliich  the  learned  Judge  regarded  as  one 
for  possession  merely),  to  have  been  placed  in  the  position 
in  which  the  Munsif  ought  to  hfivo  placed  him,  this  suit 
having  been  brought  pm*suant  to  Sec.  209  to  i"ectify  the 
erroneous  order  of  the  Munsif  made  in  the  proceedings  found- 
ed on  that  section.  Mr.  Justice  Tucker  said  :  ^'  This  will 
place  the  parties  in  their  proper  positions,  if  the  Government 
be  still  disposed  to  contend  that  the  estate  has  lapsed  in 
consequence  of  its  transfer  by  sale,  and  that  it  has  not  been 
precluded  by  the  Collector's  default  in  1861  from  claiming 
the  benefit  of  this  lapse.''  Tho  learned  Judge,  therefore, 
ruled  that  the  decrees  of  both  of  the  lower  courts  should  be 
reversed,  that  the  plaintiff  should  be  put  into  possession  of 
the  village,  and  that  the  defendant  should  pay  the  costs  of 
the  suit  and  both  appeals. 

On  that  point,  Mr.  Justice  Gibbs  differed  from  Mr.  Justice 
Tucker,  being  of  opinion  that  the  right  of  the  plaintiff  to 
recover  the  lands  was  not  a  res  judicata  by  the  order  of  the 
Munsif  under  Sec.  246,  and  that  the  plaintiff  should  be  re- 
quired to  prove  his  title  independently  of  that  order,  and 
therefore,  that  this  cause  should  be  remanded  for  retrial  on 
the  merits. 

Mr.  Justice  Tucker  being  the  Senior  Judge,  'the  decree 
was  made  in  accordance  with  his  view. 

Against  that  decree  the  defendant  has  appealed  to  a  full 
court  under  Sec,  1 5  of  the  Letters  Patent  of  December  28, 
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1865,  which  appeal  has  been  heard  by  my  brothers  Lloyd       ^872. 

and  Melvill  and  myself.  The  Col. 

LECTOB  OP 

In  support  of  the  view  taken  by  Mr.  Justice  Tucker,  on      **j^^£> 
the  only  point  on  which  he  and  Mr.  Justice  Gibbs  differed,  «..-,!***'- 
is  the  case  ui  re  Banee  Maclhub  Boy  (a)  in  which  it  was  held  Bechabda'b. 
by  Norman  and  Mitter,  JJ.,  that  where  an  application  under 
Sec.  2i6  had  been  disallowed  on  the  ground  of  unnecessary 
and  improper  delay,  and  the  attached  property  had  been  sold, 
and  in  the  attempt  of  the  purchaser  to  take  possession  he  had 
been  obstructed  by  the  unsuccessful  applicant  under  Sec. 
246,  and  thereupon  an  investigation  was  held  under  Sec. 
269,  the  Civil  Court  rightly  determined  that  the  rejection  of    -  y  ^ 
the  claim  under  Sec  246  was  fatal  to  the  right  of  the  appli-  '  ' 
cant,  under  that  section,  to  possession.     There  is  also  a  case 
of  Shark  Khoda  Buksk  v.  Pitrmanuncl  Dutt  {b)  which  shows 
that  an  order,  made  on  default,  dismissing  a  claim  under 
Sec.  246,  is  as  eflBcient  as  an  order  made  after  investigation, 
and  that  consequently  the  limitation  of  one  year  applies  to 
the  former  as  well  as  the  latter. 

The  Tdlukdirs  were  in  possession  until  the  attachment  was 
placed  upon  the  village.  Subsequently  thereto,  but  at 
what  time  precisely  does  not  appear,  the  Collector  was  per- 
mitted by  the  Talukdirs  to  take  possession.  Whether  this 
occurred  before  or  after  he  made  his  application  under 
Sec.  246,  or  his  abandonment  of  that  application  was 
occasioned  by  his  not  then  being  in  possession,  is  not  in 
evidence.  One  ix)int,  however,  is  (juite  manifest,  and 
that  is  that  the  Tilukddrs  here  are,  through  the  Collec- 
tor, resisting  their  creditor,  the  mortagagee,  who  has 
passed  from  the  character  of  creditor  and  mortgagee  into 
that  of  purchaser  so  far  as  regards  this  village,  and  that 
the  yielding  up  of  the  possession  to  the  Collector  is  part 
and  parcel  of  that  contest,  and  was  done  with  a  view  to 
defeat  their  quondam  creditor  the  pui^chaser.  It  is,  there- 
fore, a  transaction  within  the  spirit,  if  not  within  the  letter, 

(a)    13  Calc.  W.  Rep.  Civ.  R.  431. 
(6)    I.  Wyman  Rep.  280;  S.  0.  5  Calc.  W.  Rep.  Civ.  R.  214. 
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1872.       of  Sec.  240  of  the  Civil  Procedure  Code.  We  cannot  doubtthat 


The  Col-    a  surrender,  by  deed,  of  the  village,  executed  by  the  Taluk- 

AHM EDA-    ^^  ^  ^^®  Collector  while  the  village  was  under  attachment, 

*^^        would  be  void  as  against  the  creditor.     We  think  that  Mr. 

Fa'malda's  Justice  Tucker  was   right  in  holding  that  the  court  ought 
Dccharda's. 

not  to  suffer  the  purchaser  by  such  a  proceeding  to  be  placed 

in  a  worse  position  for  the  defence  of  his  rights  under  the 

sale,  whatsoever  tliey  may  be,  than  he  would  have  been,  if 

the  Mnnsif  had  done  what  the  case,  which  we  have  above 

cited  from  1.3  Calc.  W.  Hop.  Civ.  R.  4-31,  shows  to  have 

been    his    duty,    and    that  this    action  has  been  properly 

brought  to  remove  the  consequences  of  the  Munsifs  ciTor, 

But  our  decision  does  not  rest  upon  that  ground  alone. 
With  regard  to  the  question  of  title,  we  are  bound  to  observe 
that  Grovernment  has  estopped  itself,  and,  therefore,  estopped 
its  officer  and  representative  in  this  suit,  the  Collector, 
from  maintaining  that  the  estate  of  the  Tilukd&rs  in  this 
village  has  been  forfeited,  under  the*  terms  of  the  alleged 
lease,  by  the  attachment  and  sale.  So  far  from  treating  the 
estate  in  this  village,  which  had  been  once  vested  in  the 
Tdlukddrs,  as  forfeited  and  extinct,  and  from  claiming  the 
village  as  having  thus  lapsed  to  the  Crown,  Government,  by 
the  notification  already  mentioned,  made  subsequently  as  well 
to  the  attachment  as  to  the  sale,  attempted  to  place  the  vil- 
lage (together  with  the  rest  of  the  Tilukddrs'  estate)  under 
the  operation  of  the  Tdlukddri  Act.  That  Act  was  not  passed 
with  the  intention  of,  and  furnishes  no  means  for,  enforcing 
forfeitures  to  Government,  occasioned  by  the  non-perfor- 
mance of  conditions  in  what  have  been  called  leases  from 
Government  to  the  Tdlukddrs,  but  for  the  purposes  of  reliev- 
ing the  Tdlukddrs  of  their  debts  by  vesting  the  manage- 
ment of  their  estates  temporarily  in  an  officer  of  Government, 
who  is,  during  that  period  of  management  (which  could  not 
in  any  case  exceed  twenty  years — Sec.  16),  to  make  an 
allowance  out  of  the  annual  income  of  the  estate  for  the 
decent  support  of  the  Talukddr  and  his  family,  and  to  apply 
the  balance  towards  the  liquidation  and  settlement 
of  his  debts  and    liabilities.    The  Act  never  was  weant 
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by    the    Legislature    to     be   converted    into  an    engine        ^872. 
for  enforcing  forfeitures,  and  we  have  no  suspicion  that  Go-    Thb  Col- 
vemment  ever  intended  to,  or  would,  apply  it  for  such  a    Ahmbda- 
purpose.     By  the  notification,  whereby  Government  attemp-        *^ 
ted  to  place  this  village  under  the  Tiilukdari  Act,  Govern-   S-a.'malda's 
ment  not  only  treated  the  estate  of  the  Tdlnkdurs  as  still 
subsisting,  but  must  be  regarded  as  admitting  that,  after  the 
period  of  temporary  management  had  expired,  the  manage- 
ment should  be  restored  to  the  Tdlukddrs  and  that  they 
should  be  the  absolute  proprietors  thereof  subject  to  land 
tax  (Sec.  20). 

If,  therefore,  the  right  to  treat  the  estate  of  the  Tdlukddrs 
as  forfeited  by  the  attachment  and  sale,  ever  existed,  that 
right  has  been  completely  waived  and  remitted. 

Whether  it  would  be  possible  for  the  Tdlukddrs  them- 
selves, at  the  present  stage  of  affairs,  by  any  means  to 
contest  the  alienability  of  the  village  in  question,  it  is 
unnecessary  for  us  now  to  say.  They  are  not  parties 
to  this  suit,  and  cannot  here  raise  such  a  question. 
Whensoever  they  do  so,  the  burden  of  the  contest  will  lie 
upon  them.  We  prefer  at  present  not  to  give  any  opinion  as 
to  how  far  Government  could  sustain  the  recital  contained  in 
the  preamble  of  Bombay  Act  VI.  of  1862  that  the  Tdlukddi's 
of  the  Ahmedabad  Zilla  then  held  their  estates  '^  on  lease- 
hold tenure  determinable  at  the  pleasure  of  Government," 
and  that  they  could  not  "  be  lawfully  charged,  encumbered 
or  alienated,"  the  truth  of  which  has  been  denied  on  the 
part  of  the  plaintiff,  and  which  is  perhaps  scarcely  consistent 
with  the  concluding  part  of  Sec.  7.  We  admit  that  "  a 
mere  recital  in  an  Act  of  Parliament"  (and  therefore  in  a 
Bombay  Act)  "  either  of  fact  or  law  is  not  conclusive,  and 
we  are  at  liberty  to  consider  the  fact  or  the  law  to  bo 
different  from  the  statement  in  the  recital"  [per  Lord 
Campboll>  CJ.j  in  Reg.  v.  Itaiighton  (c)  ]•  In  Bombay  Acts^ 
recitals  of  facta  of  a  public  nature  are  only  jmntdfacio 
evidence  of  the  truth  of  those  facts»     See  Bombay  Act  X.  of 

(c)  1  El»  &  Bl.  501, 516, 
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1872.        186G,  Sec.  9.     As  to  Acts  of  the  Government  of   India^  see 


The  Col.    Act  n.  of  1855,  Sec.  9  (repealed  by  Act  VIII.  of  1868),  Act 

LECTOR  OF  X      JT  ./ 

Ahmeda-     I.  of  1868,  Sec.  8  (repealed  by  Act  I.  of  1872)  ;  and  as  to  all 


^^^        Acts,  see  now  Act  I.  of  1872.  Sec.  37. 


8a'malda'b 

BECHARDA8.      SoHic  alarm  was  expressed  by  one  of  the  learned  Judges 

lest  the  definition  of  the  term  "  Civil  Court,"  given  in  Sec. 
21  of  the  same  Act,  if  ultra  vires,  inasmuch  as  it  included 
courts  established  by  Eoyal  Charter,  should  invalidate  the 
whole  Act.  We  never  could  have  pai'ticipated  in  that  alariU; 
as  it  is  well-settled  law  that  if  an  enactment  be  good  in  part 
and  bad  in  part,  and  the  bad  be  divisible  from  the  good,  the 
latter  shall  be  regarded  as  valid  and  binding  :  Rerj.  v.  LiimUc 
(d),  Blac1i])ool  Board  of  Health  v.  Bennett  (e),  JBcy/.  v.  Favi^t- 
sham  (/),  Forsyth^s  Cases  and  Opinions  465,  and  eee  8  Bom. 
H.  C.  Rep.  Cr.  Ca.  61.  The  effect  of  holding  Sec.  21,  CI.  1 
in  purporting  to  exclude  the  jurisdiction  of  courts  establish- 
ed by  Royal  Charater,  to  have  been  thus  far  ultra  vires  on 
the  part  of  the  Bombay  Legislature,  would  have  been  simply 
to  have  left  the  jurisdiction  of  those  courts  untouched.  The 
rest  of  the  Act  is  most  easily  separable  from  that  provision, 
and  was,  therefore,  not  in  anywise  invalidated  by  it.  The 
question  has,  however,  recently  been  settled  by  the  Legis- 
lature of  India  :  Act  XV.  of  1871,  Sec.  26. 

We  arc  of  opinion  that  the  decree  of  Mr.  Justice  Tucker 
must  be  affirmed  with  costs. 

(d)    8Jur.N.S.640,G41.  (e)    4  11.  &  N.  137, 138  per  Watson,  R 

(/)    8  T.  R.  352,  3S6. 
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[Original  Civil  Jurisdiction.]  ^*y  ^^' 

The  Justices  of  the  Peace  for  the  City 
OF  Bombay Plaintiffs. 

The  Great  Indian  Peninsula  Railway 
Company Defendants. 

Hates— Municipal  (/round  rates^Hatlicay  Company's  iiabilttt/  to  pat/ 

rates— Principle  of  rating— Oivner— Occupier^  Act  IL  o/1865  {Bombay) 
—Act  IV.  of  1867  (Bombay), 

The  Great  Indian  Peninsula  llailway  Company,  which,  under  an  agree- 
ment with  Government,  holds  the  land,  upon  which  their  Railway  is  con- 
structed, free  of  rent  for  99  years,  are  occupiers  only,  and  not  ownera,  of 
such  land  within  the  meaning  of  Section  2  of  Hombay  Act  IL  of  18t)5,  and 
are  therefore  not  liable  to  be  rated  as  owners  of  the  ground  used  by  them 
for  the  purposes  of  the  railway  within  the  City  of  Bombay. 

Principles  upon  wliich  railway  companies  are  liable  to  be  rated  consi- 
dered and  laid  down. 

flllllS  was  a  special  case  stated,  under  Sec.  328  of  Act  VIII. 
of  18o9,  for  the  opinion  of  the  High  Court.     The  mate- 
rial portions  of  the  case  stated  that : — 

By  an  indenture  of  agreement,  bearing  date  the  1 7th  day  of 
August  a.d.  18.19,  and  made  between  the  East  India  Com- 
pany* of  the  one  part  and  the  Great  Indian  Peninsula  Eailway 
Company  of  the  other  part,  wherein,  amongst  other  things,  it 
was  stated  that  the  said  Eailway  Company  had  contracted, 
to  make,  maintain,  and  work  a  railway  from   Bombay  to 
Calhan,  and  to  pay  into   the  Treasury  of  the  East  India 
Company  the  sum  of  £500,000,  to  bo,  from  time  to  time,  drawn 
out  for  the  purposes  of  the  said  railway,  and  that  it  had 
been   agreed  that  the  said  railway,  when  finished,  should  bo 
leased  to  the  said  llailway  Company  for  the  term   of  99 
years,  subject  to  any  breaches  by  the  said  Railway  Company 
of  certain  conditions  imposed  on  them  in  the  said  Indenture 
of  agi'ecment,  the  said  East  India  Company  covenanted,  to 
obtain  possession  and  to  make  over  to  the  Eailway  Company 
28hc 
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^^^'        free  from  all  charges  the  land  required  for  the  said  railway, 
The  Jus-    for  the  said  term  of  ninety-nine  years,  subiect  as  aforesaid. 

TICKS  OP  THE  "^  J  '  J 

THE^CiTY^op      Since  the  making  of  such  Indenture  of  agreement,  the 
Bombay     capital  of  the  Railway  Company  has  been  increased,  and  by 
The  Great  successive  agreements  made  between   the  Government  of 
INSULA    "  Iiidia  and  the  said  Railway  Company,  like  powers,  as  in  the 
Cot^lm    first-mentioned  agreement,  were  granted  to   the  said  Bail- 
way  Company,  to  extend  the  said  railway  from  Callian  afore- 
said toother  places  in  the  Mofu.ssil. 

The  Railway  Company  have  since  extended  their  line  of 
railway,  one  terminus  of  which  is  at  Boree  Bunder  in  the  Is- 
land of  Bombay,  the  other  termini  being  at  different  places 
n  the  Mofussil,  to  wit,  ShoUpur,  Nagpur  and  Khundwali, 
and  the  Railway  Company,  since  such  first-mentioned  agree- 
ment, have  been,  and  now  are,  in  possession  and  exclusive 
occupation  of  the  same,  as  well  as  of  sidings,  stations,  offices, 
store-rooms,  goods-warehouses  and  other  conveniences  situ- 
ated both  in  Bombay  and  various  other  places  along  the 
said  railway  between  Bombay  and  the  various  termini  in  the 
Mofussil  before  mentioned. 

In  the  year  1855,  the  assessing  officer,  under  and  by  virtue 
of  the  Stat.  33  Geo.  III.,  Chap.  52,  Sec.  158,  assessed  the  said 
Railway  Company  at  the  sum  of  Rs  3,750  in  respect  of  houses, 
buildings  and  ground  owned  and  occupied  by  them  within 
the  City  and  Towti  of  Bombay,  and  from  that  time  to  the  year 
1870  inclusive,  each  and  every  year  was  the  said  Company  duly 
assessed.  The  assessment  for  the  present  year  (1869)  was 
made  under  the  provisions  contained  in  Act  II.  of  1865  and 
ActlV.  of  1867. 

The  said  Railway  Company  have  always  maintained  that 
the  ground  occupied  by  their  railway  within  the  city  of  Bom- 
bay, has  no  assessable  value,  as  they  are  not  the  owners  of 
the  same  nor  have  they  any  title  thereto;  but  on  the  contrary, 
that  the  same  is  owned  by  and  ^vested  in  the  Government 
of  India,  as  appears  from  the  letters  which  passed  between 
the  Solicitor  of  both  the  Government  and  the  Railway  Com- 
pany, 
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The  following  question b  were  submitted  to  the  court  for       ^^^^' 
its  opinion  : —  '^^^  '^^^' 

^  TICBS  OP  THE 

1st. — Is  the  G.  I.  P.  Railway  Company  liable  to  be  rated  Peace  pok 

as  owners  for  the  ground  used  by  them  for  the  purposes   of     Bombay 

the  railway  within  the  city  of  Bombay  ?  The  Great 

Indian  Pbn- 
2nd. — If  so,  upon  what  principle  is  the  assessment  to  be      insula 
J    ,  Railway 

made  r  Company. 

3rd. — The  Eailway  Company  admitting  that  they  are  liable 
to  bo  rated  as  occupiers  of  land,  upon  what  principle  are  they 
to  be  rated  as  such  ? 

The  case  came  on  for  argument  before  Couch,  C. J.,  and 
Westropp,  J.  * 

Athhisaii,  Serjeant,  McCulloch^  and  Green  for  the  plaintiffs. 

Marriott  and  Latham  for  the  defendants. 

Cur,  adi\  vnlt, 

27th  May — Westkosp,  C.J.  (after  reading  the  special  case 
as  stated  above,  proceeded) : — This  special  case,  as  I  have 
stated  it,  is  the  amended  case  which  was  filed  in  March 
1870,  and  not  the  case  originally  presented,  and  which  was 
of  a  much  more  extended  nature. 

This  case,  it  will  be  observed,  has  no  reference  to  stations, 
houses,  buildings,  &c.  Upon  those  the  Railway  Company  have, 
for  several  years  past,  paid  rat^s.     It  relates  to  ground  only. 

As  to  the  first  question,  I  have  come  to  the  conclusion  that 
the  Railway  Company  are  not  liable  to  be  rated  as  "  owners," 
in  respect  of  the  ground  used  by  them  for  the  purposes  of 
the  Railway. 

The  indenture  of  agreement  of  the  17th  August  1849 
appears  to  mo  to  vest  in  them  a  right  to  occupy  the  land  for 
ninety-nine  years,  determinable  under  the  circumstances  set 
forth  in  that  indenture.  The  occupation  is  only  for  certain 
purposes,  the  absolute  dominion  over  the  land  not  being 
given  to  the  Railway  Company. 

•  After  the  arguments  of  the  case  had  been  heard  and  before  the  jiidp'- 
ment  was  delivered,  Couch,  C.  J.,  was  appointed  to  the  Chief  Justiceship 
of  Bengal,  and  Westropp,  J.,  was  appointed  Chief  Justice  at  Bombay. 
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1872.  Such  was  the  nature  of  the  transaction  that  there  has  not 


The  Jus-    been  any  rent  reserved  to  Government,  but  if  rent  had  been 

TICE9  OF  THB  ,      ^  ^      •  i  ^i  •  •  .     j 

Peace  fob   reserved,  ijovernment,  in  whom  the    reversion  is    vested, 
^^BoM^BAY^^  would  alone  have  been  entitled  to  receive  it. 

The  Gbeat       It  was   not,    I   think,   intended    that    the   definition  of 
Indian  Pen-  -      t    >     a      -       c^     p    i       t 

INSULA      "owner,     contained  in  Section  2  of  the  Act,  should  have 

Company,    heen  applied  td  one  who  himself  is  a  lessee,  or  who  holds, 

as  the  Railway  Company  does  here,  under  an  agreement  to 

grant  him  a  right  of  occupancy  for  specific  purposes  for  a 

term  of  years,  and  who  sublets  to  another.      This  remark  is 

made  by  me  with  reference  to  the  words  in   the  definition, 

"  or  who  would  receive  the  same  if  such  land  or  premises 

were  let  to  a  tenant." 

There  would  be  some  diflBculty  in  contending  that  the 
Railway  ,  Company  has  any  right  to  sublet;  but,  even  if  it 
had,  I  do  not  think  that  a  party  who  sublets  was  intended 
to  bo  included  in  the  definition  of  "owner." 

In  fact  we  find  that  Sec.  48  draws  clearly  a  distinction 
between  owners  and  tenants  who  sublet,  applying  to  the 
party  alone  who  makes  the  first  letting,  the  term  "owner,** 
and  to  his  lessee  who  sublets,  the  term  "  tenant" ;  and  albeit 
that  Sec.  48  deals  with  houses  and  buildings  only,  the  argu- 
ment as  to  the  proper  use  of  the  term  '^owner"  is  not  thereby 
weakened.  The  true  mode  of  construction  of  enactments 
is,  if  it  be  reasonably  possible,  to  give  to  a  word  the 
same  construction  throughout  the  enactment,  unless 
there  be  something  in  the  context  repugnant  to  that 
construction.  I  see  nothing  in  the  context  to  render 
it  imperative  upon  the  court  to  hold  that  the  term  "  owner  " 
in  Sec.  2  of  the  Act  necessarily  includes  a  lessee.  The  de- 
finition of  owner  in  that  section  is  perhaps  not  a  very  happy 
one,  but  the  legislature  itself  by  Sees.  47  *  and  48  has 
greatly  aided  that  definition,  and  showed  that  the  rent 
spoken  of  in  Sec.  2  means  rent  receivable,  or  which  might  be 

•  Note  : — Sec.  47  has  been  repealed  and  a  somewhat  similar  enactment 
Bubstituted  for  it— Bombay  Act  IV.  of  1867,  Sec  1,  which  does  not  alter 
the  argument* 
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receivable,  under  an  original  letting,  and  not  a  subletting ;        1872. 


otherwise,  indeed,  every   temporary    occupier  who   sublets     The  Jus- 

TIDES  OP  THE 

would  become  an  owner  and  liable  to  be  rated  in  that  capa-   peace  fok 
city — a  result  which  it  would  not  be  reasonable  to  hold  as  ^"bqmbay^^ 

within  the  intention  of  the  leerialature  without  some  more  clear  „      ^' 

^  ,  ,  The  Gbbat 

declaration  of  it  than  can  be  discovered  in  the  Act.  Indian  Pen- 

insula 

Government  appears  to  me  to  be  the  owner  of  the  land,    company. 
but  I  am  not  in  anywise  called  upon,  on  the  present  occasion, 
to  determine  what  its  liability  may  be,   and  I  do  not  intend 
to  offer  any  opinion  upon  that  point.     I  hold  that  the  Rail- 
way Company  are  not  owners  within  the  scope  of  the  Act. 

2.     The  Bailway  Company  admits  its  liability  as  "  occu- 
piers 


39 


The  principle,  upon  which  the  Railway  Company  is  liable 
to  be  rated  as  occupiers,  is  to  take  the  gross  earnings  of  the 
portion  of  the  lino  which  is  within  the  city  (Island)  of  Bom- 
bay and  to  make  therefrom  the  following  deductions  : — 

1 .  The  expenses  of  working  that  portion  of  the  line ; 

2.  The  repairs  of  rolling  stock,  &c.,  used  on  that  portion 
of  the  line ; 

3.  An  allowance  for  renewal  of  it ; 

4.  An  allowance  for  a  compensation  fund ; 

5.  Interest  upon  the  capital  necessary  for  working  that 
portion  of  the  line ; 

6.  Tenant's  profit  on  that  capital. 

A  deduction  in  respect  of  income-tax  has  also  been  claim- 
ed on  behalf  of  the  Railway  Company,  and  in  support  of 
that  claim  Reg»  v.  TIio  Great  Western  Railway  Company  (a) 
has  been  cited.  But  that  case  has  been,  in  that  respect,  over- 
ruled by  Beg.  v.  The  Southampton  Dock  Coinpayiy  {h),  upon 
satisfactory  grounds.  I  must  hold  that  income-tax  is  not 
a  proper  deduction. 

(a)  0  Q.  B.  179,  205.  (6)  14  Q.  B.  587,  611. 
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1872.  If  an  allowance  be  made  for  depreciation  of  rolling  stock, 

The  Jub-     the  fact  of  such  an  allowance  having  been  made  should  betaken 

Peace  for   into  consideration  in  fixing  the  rate  of  tenant's  profit. 
THE  City  of 
Bombay         The  letter  of  the  23rd  March  1870,  appended  to  the  amen- 

The  Grbat  ded  special  case  and  marked  A,  appears  to  have  erroneously 

INSULA    '  adopted  the  now  exploded  mileage  principle.     The  principle 

to  be  adopted  here  is  that  which,  in  England,  is  known  as  tho 

parochial  principle. 

The  figures  in  this  case  will,  according  to  the  terms  arrang- 
ed between  the  parties,  be  worked  out  by  their  mutual 
referee,  Mr.  Ormiston,  upon  the  principles  laid  down  in  this 
decision. 

The  parties  will,  up  to  this  stage,  bear  their  own  costs 
respectively. 


Bailway 

COMPAUy. 


//^i^'J-iS^^^^JS^ 


[Appellate  Ciml  Jurisdiction.] 

June  17.  Special  Appoal  No,  118  n/ 1870. 

The  GrOVEENMEXT  OP  Bombay Appellant. 

GrOSVA  MI  Shri  Girdharla'ui TtesponiUut. 

Reg,  V,  of  1827  Sec,  I.,  CI.  I. — Allowance  not  incidentaJt  to  hereditary 

Office — Prescriptive  right 

■ 

In  considering,  with  reference  to  prescription  whether  an  allownnce  (not 
being:  incidental  to  an  hereditary  office)  is  or  is  not  immoveable  property, 
the  High  Court  has  generally  followed  the  test : — "  Is  oris  not  the  allow- 
ance a  charge  upon  land  or  other  immoveable  property  P'* 

Where  an  allowance  by  Government  is  -neither  incidental  to  an  here- 
ditary office  nor  a  charge  upon  immoveable  property  and  is  not  supported 
by  a  grant  from  Government,  the  enjoyment  of  it  for  thirty  years  does 
not  create  a  prescriptive  title  to  its  continuance  under  Regulation  V. 
of  1872,  Section  L,  CI.  I. 

rilHIS  was  a  special  appeal  from  the  decision  of  the  District 
■*•  Judge  at  Surat,  in  Appeal  Suit  No.  138  of  1869,  con- 
finning  the  decree  of  S.  H.  Phillpots,  the  Assistant  Judge. 

Tlie  appeal  was  argued  before  Lloyd  and  Mklvill,  JJ, 
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DhirajM  Mathurddds,  Government  Pleader,  for  the  ap- 1872. 

pellant.  The  Govern- 

*^  MENT  OP 

Shdntdrdm  Ndrdyan  for  the  respondent.  Bombay 

The  facts  of  the  case  and  the  arguments  on  each  side   sh^^glbd- 
sufficiently  appear  from  the  following  judgments  : —  habla  lji. 

Melvill,  J. : — This  is  a  suit  to  establish  the  liability  of 
Government  to  pay  in  perpetuity  an  annual  allowance  of 
Bs.  20-11-5,  and  to  recover  arrears  of  the  same  allowance. 

The  allowance  in  question  was  a  contribution  to  the  ex. 
penses  of  a  temple  at  Kakroli,  a  place  beyond  the  British 
territory.  It  was  originally  paid  out  of  the  revenue  of  the 
village  of  Kusad,  in  the  Pragand  of  Ulpdr,  which  was  acquir- 
ed by  the  British  Government  from  the  Peshwa  in  1817. 
From  that  date  up  to  1854,  the  allowance  was  regularly  paid 
by  the  village  authorities,  and  was  afterwards  disbursed 
from  the  Mimlatddr's  treasury.  In  1866,  the  Government 
refused  to  make  any  filrther  payments. 

The  plaintiff  has  not  produced  any  sanad  granted  either 
by  the  present  or  the  former  Government.  He  relies  upon 
his  long  enjoyment  as  constituting  a  prescriptive  title  ;  and 
the  statutory  provision,  on  which  he  founds  his  claim,  is  that 
contained  in  Clause  1  of  Section  1  of  Regulation  V.  of  1827. 

The  allowance  is  not  incidental  to  any  hereditary  oflSce  ; 
and  the  plaintiff,  therefore,  has  to  show  that  it  is  immoveable 
property  within  the  meaning  of  the  section  above  referred  to. 

The  courts  below  have  awarded  the  plaintiffs  claim,  on 
the  ground  that  it  has  already  been  decided  by  this  court  in 
Special  Appeal  No.  21  of  1868  (a)  that  where  a  charitable 
allowance,  in  connection  with  a  temple,  was  proved  to  have 
been  enjoyed  by  the  incumbent,  and  those  under  whom  he 
held  in  regular  succession,  for  more  than  30  years,  the 
grantee  had  acquired  a  right  of  property  in  it  under  Section 
1  of  Begulation  V.  of  1827.  That  case  is  no  doubt  exactly 
in  point ;  but  the  learned  Judges,  who  decided  it,  appear  to 
have  based  their  judgment  on  the  previous  case  of  Desdi 

(a)  5  Bom.  H.  C.  Hep.  A.  C.  J.  23. 
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1872.       Ealltanrdl  v.  Tlw  Goveimment  of  Bombay  (b),  the   authority 


ThbGovbbn-  of  which  has  been  greatly  weakened,  if  not  entirely  destroy- 

Bombay     ed,  by  the  judgment  of  the  Judicial  Committee  of  the  Privy 

Gosva'mi    Council  in  appeal*.     It  follows  that  the  precedent,  on  which 

Shri  Gibd-  ii^Q  Lower  Courts  have  relied,  can  furnish  no  efuide  for  our 

decision. 

The  plaintiff's  case  was  argued  at  great  length,  and  very 
ably,  by  Mr.  Shintirdm  Ndrayan,  who,  in  addition  to  the  two 
cases  above  referred  to  in  the  fifth  volume  of  the  Reports, 
adduced  certain  other  decided  cases,  and  relied  generally  on 
the  definitions  of  immoveable  property  given  by  writers  on 
Hindu  law. 

Most  of  the  cases  cited  had  reference  to  hereditary  offices 
and  allowances  incidental  to  such  offices.  These  cases  may 
be  at  once  dismissed  fi*om  our  consideration,  for  heredi- 
tary offices  are  distinctly  specified  as  immoveable  property 
in  Section  1  of  Regulation  V.  of  182?,  and  a  Full  Bench  of 
this  court  has  recently  decided  in  Special  Appeal  No.  238 
of  1871  (c)  that  allowances  incidental  to  such  offices  are  im- 
moveable property  within  the  meaning  of  Act  XIV.  of  1859. 
Tlic  only  case,  which  really  tells  strongly  in  the  plaintiff's 
favour,  is  that  oi  Bhawanl  and  oflicrs  v.  Hasan  Mhja  ((?),  in 
which  it  was  held  (Tucker  J.  dissentioite)  that  the  recipients 
of  an  annual  allowance  for  upwards  of  a  century  had  acquir- 
ed a  good  title  to  the  allowance  by  prescription.  If  it  be  a 
necessary  deduction  from  that  decision  that  any  person,  who 
has  been  in  receipt  of  any  kind  of  allowance  for  a  period  of  30 
years,  acquires  a  prescriptive  right  to  a  continuance  of  such 
allowance,  then,  I  must  express  a  most  decided  dissent  from 
a  doctrine  which  would,  as  observed  during  the  argument  in 
this  case,  strike  at  the  root  of  all  charities.  It  is  not  very 
clear  on  what  principle  the  case  was  decided  ;  but  it  does  not 
appear  from  the  report  that  there  was  any  argument  on  the 
question  whether  or  not  the  allowance  in  dispute  came  within 
the  definition  of  immoveable  property. 

(f>)  Ibid.  L  (c)  9  Bom.  II.  0.  Hep.  09.  (^0  I  Ibid.  4G. 

•  Sec  thia  judgment  printed  at  the  end  of  the  caae. 
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In  considering,  with  reference   to  limitation,   the  question        ^872. 
whether  any  particular  allowance  (other  than  an  allowance  The  Govern- 
incidental  to  an  hereditary  office)  is  or  is  not  immoveable     Bombay 
property,  this  court  has,  I  think,  generally,  if  not  invariably,     gosva'mi 
applied  the  following  test,  viz.,  is  or  is  not  the  allowance  in  ^^^*  Gihd- 

BiARLA  liJIa 

question  a  charge  upon  land  or  other  immoveable  property  ? 
Bharatsangji    Mansangji   v.    Navanidkaraya    Munsukhram 
(e)  \    Mahdrdnd   Fatesangji  v.  Desdi  Kallidnrdi  (f) ;  Rdiji 
Manor  et  al  v.  Desdi  Kallidnrdi  (g) .      And  from  the  report 
which  has  just  reached  us  of  the  judgment  of  the  Judicial 
Committee  in  the  appeal  of  the  Qovermnent  of  Bombay  v. 
Desdi  Kallidnrdi,  it  appears  that    their    Lordships    would 
apply  the  same  test  in  the  construction  of  Section  1   of  Re- 
gulation V.  of  1827.      "Their  Lordships,*'  they  say,    "are 
unable  to  concur  with  the  Judges  of  the   High  Court  in  the 
conclusion  that,  upon  the  facts  thus  stated,  the   respondent 
had,  under  the  provisions  of  the  Bombay  Regulation  No.  5 
of  1827,  Chapter  1,  Section  1,  acquired  a  title  by  prescrip- 
tion, which  enabled  him  successfully  to  maintain  his  suit, 
whatever  might  have  been  the  original  title  of  his  ancestors 
to  this  Palkhi  allowance.     They  are  by  no  means  satisfied 
that  the  allowance,  though  payable  out  of  the  Government 
revenue  of  a  particular  Pergunnah,  can  properly  be  said  to  be 
*  immoveable  property'  within  the  meaning  of  the  clause  in 
question.      It  did  not  constitute  a  charge  which  could  be 
enforced  against  the  land,  or  since  1808,  against  the  revenues 
of  the  land  prior  to  the  claim  of  Government.      The  utmost 
right  of  Dawlutrai  after  1808,  or  his  descendants,  was  to 
receive,  after  the  perception  of  the  revenues  by  Government, 
a  certain  annual  sum  of  money  out  of  the  Collector's  Trea- 
sury." 

The  propriety  of  the  test  indicated  by  the  above  decisions 
seems  to  me  to  be  borne  out  by  the  authorities  on  Hindu 
Law.  Sir  T.  Strange  (Volume  1,  page  16)  says: — "  Real  or 
immoveable  property  among  the  Hindoos  includes,  besides 
land  and  houses,  slaves  attached  to  the  land,  and  annuities  se* 

(c)  1  Bom.  H.  0.  Rep.  186.         (/)  4  Bom.  H.  0.  Rep.  A.  0.  J.  189. 

O)  6  Ibid  56, 

29  HO 
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^872.        cured  upon  it,  the  latter  bearing  a  close  resemblance  to  that 
Thb  Goybrn-  species  of  incorporeal  hereditament  which  we   call  eorodies/' 

MENT  OF 

Bombay     Macnaghten  (page  1)  and  Grrady  (p.   74)  define    corodies  in 

GosvA  MI    ^  similar  manner.    Mr.  Shintdr&m  has  labored  hard  to  prove 

^A^?'*^'  that  the  term  "  corody  ^*  (nibcmdha)   should  be  extended  so 

HABIiA  LJI» 

as  to  include  other  grants  than  those  secured  upon  immove- 
able  property.     The  texts  bearing  upon  the  subject  have 
been  set  forth  at  length  in  the  recent  judgment  of  the  Full 
Bench  in  Special  Appeal  No.  238  of  1871    (supra),  and  it  is 
unnecessary  to  reproduce  them  here.     It  is  impossible  to 
read  them  without  seeing  that  the  definitions  of  the  term 
'^  corody/*  which  they  contain,  involve  generally  the  idea  of  a 
connection  with  immoveable  property.     It  is  described  as  "  a 
fixed  pension  receivable  out  of  mines  or  the  like ;  *'  ''  so  many 
leaves  receivable  from  a  plantation  of  betel,  pepper,  or  so  many 
nuts  from  an  orchard  of  areca  *'  and  so   on.     It  is  true  that 
some  of  the  definitions  are  more  vague  and  comprehensive. 
Thus ''  a  corody  is  a  g^  in  this  form — '^I  will  giv^  a  hundred 
Suvamas  every  month  of  Kartiki,'  or  'out  of  this  mine,  of 
this  village,  I  will  annually  give  a  hundred  Suvamas.'  '* — "  A 
corody  (nibandhaj  signifies  a  permanent  allowance  received 
from  saleable  articles  in  virtue  of  an  agreement  or  promise.'' — 
"  Any  thing  which  has  been  promised,  deliverable  annual- 
ly or  monthly  or^t  any  other  fixed  periods."     These  pass- 
ages may  perhaps  tend  to  show  that  certain  allowances  not 
secured  upon  land  may,  for  purposes  of  descent,  be  included 
in  the  term  "  corody,"  and  rank  with  immoveable  property. 
But  it  is  clear  from  them  that  in  order  that  such  property 
should  attain  this  distinction,  it  should  be  shown  to  be  deriv- 
ed from  some  express  and  solemn  agreement  or  promise 
made  by  the  king  or  other  person  in  authority.     "  Let  a  king, 
having  given  land,  or  assigned  a  corody,   cause  his  gift 
to  be  written   for  the  information  of  good  princes,  who 
will  succeed  him,  either  on  prepared  silk  or  on  a  plate  of 
copper,  sealed  above  with  his  own  signet.     Having  described 
his  ancestors   and  himself,   the  quantity  of  the  gift,  with 
the  penalty  of  resumption,   and  set  his  own  hand  to  it 
and    specified    the  time,    let    him  render    his    donation 
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firm."    It  may  be  that  an  allowance^  of  whatever  descrip-        1872- 
tion,  if  thus  solemnly  promised^   would   come  within   the  Thb  Govern 

MKIiT  OP 

definition  of  a  corody,  and  that  it  would  descend^  and  its     Bombay 
alienation  be  restricted  in  the  same  manner  as  immoveable    Qogyl'Mi 
property.     But  it  is  unnecessary  to  decide  that  point  in  ^^^^  Gibd- 
the  present  case,  m   which  the  question    is  whether  an 
allowance,  unsupported  by  any  promise  or  grant  whatever, 
is  immoveable  property. 

Although  the  allowance  was  paid  for  many  years  out  of 
the  revenues  of  a  particular  village,  the  various  descriptions 
of  it  in  the  accounts  as  "  SilAbid  bhet'*  (Exhibit  84),  *'  gaum 
kharch"  (Exhibit  35),  "  gaum  Sadar  kharch*'  ( Exhibit  36 
@  89),  do  not  indicate  that  it  was  a  charge  against  the  land. 
These  expressions,  as  appears  from  Mr.  Mountstuart  Elphin- 
stone's  Report  on  the  territories  conquered  from  the  Peshwa 
(p.  19),  show  that  it  was  paid,  not  out  of  the  land  revenue, 
but  out  of  a  contingent  fund  raised  by  means  of  a  tax  on  the 
villagers.  After  1854,  it  was  paid  from  the  Mdmladdr^s 
Treasury.  Thus,  to  apply  the  expressions  of  the  Judicial 
Committee,  it  never  constituted  a  charge  which  could  be 
enforced  against  the  land  or  against  the  revenues  of  the 
land  prior  to  the  claim  of  Government.  The  utmost  right, 
which  there  could  be,  would  be  the  right  to  receive,  after 
the  perception  of  the  revenues  by  Government,  a  certain 
annual  sum  of  money  out  of  the  Treasury. 

Reference  has  been  made  in  the  course  of  the  argument 
to  the  proclamation  issued,  on  the  11th  February  1818,  by 
Mr.  Mountstuart  Elphinstone  in  regard  to  the  territories 
conquered  from  the  Peshwa,  which  contains  the  following 
passage: — "  All  Watans  and Inams  (hereditary  lands),  Wur- 
shasans  (annual  stipends)  and  all  religious  and  charitable 
establishments,  will  be  protected  and  all  religious  sects  will 
be  tolerated,  and  their  customs  maintained,  as  far  as  is  just 
and  reasonable'^ — (Thomas's  treaties,  page  541).  No  argu- 
ment was  founded  on  this  proclamation  in  the  courts  below ; 
and  if  it  be  within  our  province  to  express  any  opinion  on 
the  subject,  it  is  sufficient  for  me  to  say  that  the  Govern- 


228  BOMBAY   HIQH   COURT  REPORTS. 

1872.       ment  appears  to  me  to  act  neither  unjustly  nor  unreasonably 
The  Govben-  in  refusing  to  contribute  to  the  expenses  of  a  foreign  temple. 

MENT  OF 

Bombay  q^  ^j^^  grounds  that  the  allowance  claimed  is  neither  inci- 
Gosva'mi  dental  to  an  hereditary  office,  nor  a  charge  upon  immoveable 
habla'lji.  property,  nor  supported  by  a  grant  from  the  present  or 
former  Government,  I  hold  that  the  allowance  in  question  is 
not  immoveable  property,  and  that  enjoyment  by  the  plain- 
tiflF  for  30  years  does  not  create  a  prescriptive  title  to  its  con- 
tinuance. I  would,  therefore,  reverse  the  decrees  of  the 
courts  below  with  costs  on  special  respondent  throughout. 

Lloyd,  J. : — I  also  am  of  opinion  that  the  authorities  that 
have  been  referred  to  in  the  course  of  the  argument  do  not 
justify  us  in  holding  that  the  charitable  allowance  claimed  is 
"immoveable  property"  within  the  meaning  of  Clause  1, 
Section  1,  Regulation  V.  of  1827;  and  as  the  claim  is  based 
solely  on  the  alleged  prescriptive  title,  which  thus  fails,  I 
concur  with  my  learned  colleague  in  reversing  the  decrees  of 
the  courts  below. 

Decree  reversed. 


rrHE  appeal  in  the  case  of  the  Govemmmit  of  Bombay  v. 
Desdi  Kallidnrdi  alluded  to  in  the  foregoing  judgment 
was  argued  before  Sir  James  W.  Colvile,  'Sir  Montague 
Smith,  Sir  Robert  P.  Collier.  The  judgment  of  the  Privy 
Council  was  on  the  20th  April  1872  delivered  by  Sir  James 
P.  Colvile,  J.  :— 

The  question  raised  by  this  appeal  was  whether  the  re- 
spondent has  an  hereditary  right  to  receive,  out  of  the  public 
revenues  of  the  Presidency  of  Bombay,  an  annual  allowance 
of  Rs.  1,274-4-2,  notwithstanding  an  order  of  the  Govern- 
ment, dated  the  28th  November  1861,  which  declared  it  to 
be  a  mere  personal  allowance,  and  as  such  resumable,  and  that 
it  was  to  cease  on  the  death  of  the  then  recipient,  the  re- 
spondent's father. 

The  respondent  is  Desai  of  the  Pergunnah  of  Broach. 
His  office,  once  important,  is  now  a  mere  sinecure,  its  func- 
tions being  exercised  by  other  officers.     But  such  as  it  is,  it  is 
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admitted  to  be  held  by  bim,  together  with  an  Inam  village        1782. 


enjoyed  with  it,   by  hereditary  right.     The    allowance  in  Thb  Govxbn-  ' 
question  is,  however,  not  a  necessary  incident  to  the  office  of     Boiibat 
Desai,  nor  is  it  held  by  the  same  title  as   the  village.     His     qqsva'mi 
case  as  to  it  IS  that  upwards  of  a  century  ago,  the  then  native  8hbi  Gibd- 
ruler  of  Guzerat  conferred  upon  one  of  his  ancestors,  and 
predecessors  in  the  office  of  Desai,  as  a  reward  for  distin- 
guished service,  the  grant  of  a  Palkhi  or  Palanquin,  together 
with  the  allowance  in  question,  the  latter  being  the  sum 
fixed  for  the  Palkhi  expenses,    and    charged  on  the  land 
revenues  of  the  Pergunnah  of  Broach.     He  alleges  that  this 
grant  was  confirmed  by  the  different  dynasties  who  have 
since  ruled  in  Guzerat,  and  finally  by  the  British  Government 
in  1808  ;   and  he  insists  that  the  allowance  thus  enjoyed  is 
hereditary  in  his  family,  and  now  irrevocable  by  the  Govern- 
ment. 

The  case  made  by  the  Government  in  answer  to  this 
claim,  as  stated  at  page  10  of  the  Record,  is  that  the  Palkhi 
right  was  not  granted  for  Desaiship  service  ;  that  it  is  not 
of  the  nature  of  an  ordinary  Inam  ;  that  it  was  granted 
to  the  original  holder  personally,  and  was  liable  to  cease  on  , 

his  death ;  and  that  to  allow,  or  not  to  allow,  such  a  right 
depends  on  the  pleasure  of  Government.  The  only  issue 
settled  in  the  cause  was  whether  the  right  claimed  was  per- 
petual, or  whether  the  Government  was  competent  to  make 
it  cease  whenever  they  pleased  to  do  so. 

The  Zillah  Judge,  who  tried  the  cause  in  the  first  instance, 
determined  this  issue  in  favour  of  Government,  and  dismis- 
sed the  suit ;  his  decision  was  reversed,  and  a  decree  made 
in  favour  of  the  respondent  by  a  Division  Bench  of  the  High 
Court  of  Bombay ;  and  the  present  appeal  is  against  that 
decree. 

The  grounds  of  the  judgment  of  the  High  Court  are  thus 
summed  up  by  Mr.  Justice  Tucker  :  '^  I  consider  then  that 
the  plaintifE  is  entitled  to  succeed  in  this  suit  (1)  because,  in 
the  absence  of  the  original  deed  of  conveyance  or  grant,  the 
long  enjoyment  of  plaintiff^s  ancestors,   during  four  genera- 
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^^7^*       lions  successively,  and  for  a  period  of  more  than  a  century, 

ThbOotebh-  creates  a  legitimate  presnmption  that  the  allowance  was  con- 

BoMBAT     ferred  on  the  original  grantee  and  his  heirs ;  and  (2)  becaose 

OobyVmi    *^®  uninterrupted  enjoyment  of  plaintiff's  grandfather  and 

Bhbi  Gird-  fether,  under  the  order  made  by  the  Grovemment  of  Bombay 

HABLA'WI. 

on  the  7th  February  1808,  which  extended  from  that  date 
to  1856,  gave  to  the  plaintiff  a  statutory  and  undefeasible 
title/' 

Their  Lordships  propose  to  deal,  in  the  first  instance,  with 
the  second  of  these  propositions ;  but,  before  doing  so,  they 
will  shortly  review  the  proceedings  of  the  British  Govemr 
ment  with  reference  to  the  allowance  claimed,  because  the 
effect  of  those  proceedings  has  an  important  bearing  upon 
both  propositions. 

The  territory  of  which  Broach  forms  part  was  annexed, 
with  the  rest  of  Guzerat,  to  the  Mogal  Empire,  by  Akbar  in 
1572,  and,  from  that  time  to  1685,  was  governed  by  a 
Nawab  or  Soubahdar.  The  sovereignty  over  it  then  passed 
to  the  Mahrattas,  and  seems  to  have  been  exercised  by  the 
Gaicowar  until  1772.  In  that  year,  Broach  was  taken  by 
the  British,  and  was  held  by  the  East  India  Company  until 
1783,  when  it  was  ceded  to  Scindia.  Tliat  Mahratta  power 
held  it  until  1803,  when  it  finally  became  British  territory, 
under  one  of  the  treaties  concluded  with  Dowlut  Rao 
Scindia  The  office  of  Desai  appears  to  have  been  held  by 
the  respondent's  ancestors  during  all  these  changes  of 
dynasty.  His  grandfather,  Dawlutrai,  was  found  in  posses- 
sion of  it  by  the  British  in  1803,  and,  it  would  appear  from 
the  Exhibits  C.  42,  C.  43,  and  C.  44  (pp.  39  to  41  of  the 
Record),  continued  to  receive  the  emoluments  of  office 
which  he  had  previously  received  (including  for  sometime 
the  Palkhi  allowance),  but  subject  to  the  condition  of  sub- 
mitting to  the  orders  which  the  Government  of  Bombay 
might  pass  respecting  any  increase  or  reduction  of  them. 
On  the  31st  of  May  1807,  the  Revenue  Commissioners 
at  Broach  made  their  report  to  Grovemor  Jonathan  Dun- 
can, upon  several   matters    previously  referred   to  them. 
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which  included  the  claims  of  the  Desais  in  the  territories  in       1872. 


question.    That  document  was  not  produced  in  the  court  Thi  Gov£rk- 
below^  and  the   High   Court  has   drawn  various  inferences,     Bohbat 
unfavourable   to   Gtovemment,  from  its  non-production.     It    ^-    va'mi 
has,  however,  been  brought  before  their  Lordships  in  the  Shm  Gibd- 
Supplemental  Record,  and  has  been  treated  as  part  of  the 
evidence  in  the  cause. 

One  of  the  papers  f  ormmg  the  Appendix  to  this  Report, 
No.  51,  is  entitled  "  Statement  of  the  Incoi|;ie  assigned  to 
the  Desais  of  the  Broach  Pergunnah,  as  taken  from  separate 
statements  given  in  by  each  under  their  respective  signa- 
tures.'^  From  this  it  appears  that  what  Dawlutrai  claimed 
was  an  Inam  village  under  a  grant  to  his  ancestor,  Khushal- 
rai,  from  the  Gaicowar,  in  a.h.  1140,  corresponding  with 
1727-8  ;  the  Palkhi  allowance  in  question;  rights  in  certain 
Passaita  land;  and  some  other  customary  allowances  or 
perquisites  in  money  or  in  kind.  The  recommendations  of 
the  Commissioners  in  the  body  of  the  Report  were  (para.  34) 
that  the  last-mentioned  allowances  and  perquisites  should  be 
abolished  or  reduced ;  that  the  right  of  Desai  Dawlutrai^s 
family  to  the  Inam  village  should  be  acknowledged ;  and 
that  they  should,  for  the  present,  be  allowed  to  hold  their 
Passaita  land,  subject  to  such  arrangements  as  Government 
might  think  fit  to  adopt  for  restoring  to  the  State  all  ille- 
gally alienated  land. 

Nothing  was  there  expressly  said  about  the  Palkhi 
allowance ;  but  it  may  be  included  in  the  general  recom- 
mendation contained  in  these  words : — ''  The  amount  of  such 
of  these  (i.e.,  those  fees  and  emoluments)  as  Government  may 
be  of  opinion  they  (the  Desais)  have  a  tolerably  fair  right  to, 
trom.  the  length  of  time  they  may  have  enjoyed  them,  may 
be  calculated,  from  the  accompanying  Statements,  Nos.  51 
and  52,  and  a  percentage  in  proportion  allowed  to  them  on 
the  Government  land  revenue,  which  should  be  made  pay- 
able to  them  from  the  Collector's  office  only,  in  lieu  of  all 
secret  or  avowed  perquisites  and  emoluments  whatever.^ 


}f 


The  action,  which  the  Government  of  Bombay  took  on 
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1872        this  report,  is  shown  by  the  16th  paragraph  of  a  letter,  dated 
THKOovEBN-7th   February  1808,   which  is   set  forth  at  page  50  of  the 
Bombay     Record,  in  these  words : — 

Oosva'mi  "  Proceeding  next  to  the  Desai^s  allowances,  the  village  of 
HARLA^LJi!'  KuUum,  or  (as  written  in  the  Sanad)  KuUub,  is  confirmed  by 
Government,  as  you  recommend,  and  on  the  same  grounds 
the  Palanquin  establishment  with  sepoys,  and  peon's 
allowance  to  Dawlutrai,  from  the  beginning  of  the  current 
Mrugsal,  but  without  arrears  for  the  time  the  same  has 
been  suspended. 

"  The  article  Sootchumra  is  to  be  resumed  from  him  and 
the  other  Desais,  on  the  like  principle,  as  ordered  in  respect 
to  Jee  Baboo,  and  the  article  of  Sadur,  as  applicable  to  all 
those  Desai  offices,  is  left  to  you  to  confirm  or  revoke 
according  to  your  sense  of  its  justice  and  expediency.'* 

We  accordingly  find  that  Dawlutrai,  in  his  subsequent 
Kabulayat,  or  acknowledgment,  of  -the  20th  March  1809 
(e.  44,  p.  50),  whilst  he  admits  the  receipt  of  an  order  for 
the  payment  of  the  money  appertaining  to  the  customary 
allowance  (dustoor)  and  Passaita  land,  and  agrees  to  treat 
those  allowances  as  subject  to  the  future  orders  of  Govern- 
ment, ceases  to  make  mention  of  *the  Palkhi  allowance, 
obviously  treating  that  as  unconditionally   confirmed  to  him. 

That  it  was  regularly  paid  to  him  up  to  the  time  of  his 
death  is  shown  by  the  revenue  accounts  of  the  Collector  of 
Broach,  which  have  been  produced,  in  which,  at  least  after 
April  1809,  it  is  treated  as  one  of  the  general  charges  on  the 
revenue. 

Dawlatrai  died  in  1828.  He  was  succeeded  in  the  office  of 
Desai  by  his  son  Hukamatrai,  who  thereupon  applied  for  the 
Palkhi  allowance  to  the  Collector  of  Broach.  It  was  paid  to 
him  by  that  officer,  without  any  fresh  or  distinct  grant  or 
order  of  the  Government,  the  payment  continuing  as  before 
to  be  entered  in  the  Collectorate  accoimts  as  a  general  or 
permanent  charge  on  the  revenues  of  the  district.  This 
state  of  things  went  on  without  question  until  the  year  1856. 
In  that  year^  the  right  of  Hukamatrai  to  this  allowance  was 
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first  questioned.     He  was  required  to  explain  how  he  Was  in        ^^72. 


receipt  of  it,  and  made,  on  the  28th  of  December  1856,  the  The  Govern. 

MENT  OP 

statement  at  p.  31  of  the  Eecord.     No  final  order,  however,     Bombay 


V. 


seems  to  have  been  passed  by  Government  on  this  matter  gosva'mi 
until  the  28th  of  November  1861,  when,  on  the  report  of  ««RJ  ^^»«- 
the  Revenue  Commissioners,  dated  the  8rd  of  October  in 
that  year,  it  was  resolved  as  follows : — "  The  allowance  is 
clearly  a  personal  allowance,  and  should,  as  recommended 
by  Mr.  Peile,  be  transferred  to  the  head  of  'Life  Pensions.* 
It  should  cease  on  the  death  of  the  present  incumbent  Huka- 
matrai.'* 

Hukamatrai  died  some  time  in  1863.  The  payment  of  the 
allowance  then  ceased,  and  in  December  1864  the  respondent 
commenced  this  suit  to  establish  his  hereditary  right  to  it. 

• 

Their  Lordships  are  miable  to  concur  with  the  Judges  of 
the  High  Court  in  the  conclusion  that,  upon  the  facts  thus 
stated,  the  respondent  Had,  under  the  provisions  of  the  Bom- 
bay Regulations  No.  5  of  1827,  Chap.  I,  Sec.  1,  acquired  a 
title  by  prescription,  which  enabled  him  successfully  to 
maintain  his  suit,  whatever  might  have  been  the  original 
title  of  his  ancestors  to  this  Palkhi  allowance.  They  are  by 
no  means  satisfied  that  the  allowance,  though  payable  out  of 
the  Government  revenue  of  a. particular  Pergunnah,  can  pro- 
perly be  said  to  be  '' immoveable  property**  within  the 
meaning  of  the  clause  in  question.  It  did  not  constitute  a 
charge  which  could  bo  enforced  against  the  land,  or,  since 
1808,  against  the  revenues  of  the  land  prior  to  tho  claim  of 
Government.  The  utmost  right  of  Dawlutrai  after  1808,  or 
his  descendants,  was  to  receive,  after  the  perception  of  the 
revenues  by  Government,  a  certain  annual  sum  of  money  out 
of  the  Collector's  Treasury. 

Nor,  again,  are  their  Lordships  satisfied  that  there  has  in 
this  case  been  such  a  possession  or  enjoyment  of  the  allow- 
ance under  a  claim  of  hereditary  right  for  thirty  years  with- 
out interruption,  as  would  bring  the  right,  if  in  the  nature  of 
immoveable  property,  within  the  operation  of  tHo  Regulation^ 

The  question  between  tho  Government  and  tho  respondent' 
30  Hc 


2S4f  ^KBAt  HIGH  COtTST  S£PORt^. 

1872.       is^  whether  the  allowance  was  enjoyed  by  hereditary  right,  or 


TheGovebk-  by  virtue  of  a  grant  for  life,  express  or  implied,  to  each  sue- 
Bombay  cessive  taker.  So  long  as  Dawlntrai  lived,  his  enjoyment  of 
GosvA'ui    ^^®  allowance  would  be  as  consistent  with  the  one  contention 

Smbi  Gibd-  as  with  the  other. 

HABLALJI. 

A  Jahagirdar  for  life  cannot  convert  his  life  tenure  into  a 
perpetual  tenure  by  living  for  more  than  thirty  years.  The 
period  of  thirty  years,  therefore,  would  only  begin  to  run  from 
1828,  when  Hukamatrai  began  to  receive  the  allowance  with- 
out a  fi-esh  gitmt,  and,  as  it  may  be  assumed,  under  a  claim 
of  hereditary  right.  But  it  seems  to  their  Lordships  that  the 
interruption  to  this  enjoyment  may  fairly  be  taken  to  have 
begun  in  1856. 

The  right  of  Hukamati-ai  was  then  called  in  question  ;  and 
there  was  the  commencement  of  an  investigation  of  his  title 
which  appears  to  have  lasted  until  the  final  oixier  of  Govern- 
nicnt  in  November  1861.  There  was,  on  the  part  of  Govern- 
ment, no  admission,  express  or  implied,  of  his  hereditary 
right  after  18.30.  And  for  these  i-easons  they  have  come  to 
the  conclusion  that  the  Regulation  affords  no  bar  to  the 
trial  of  the  question  between  the  Government  of  Bombay  and 
the  respondent  upon  its  merits. 

Again,  both  the  learned  Judges  of  the  High  Court  appear 
to  have  acted  on  a  presumption  that  the  title  of  the  respond- 
ent to  an  hereditary  grant  was  founded,  not  on  the  docu- 
ments produced,  but  on  some  lost  or  missing  Hanad  which 
contained  words  of  inheritance.  In  making  this  presump- 
tion, they  drew  certain  inferences  against  the  Government 
and  in  favour  of  the  plaintiff  from  the  non -production  of  the 
report  of  the  31st  of  May  1807.  That  document  is,  how- 
ever, now  before  their  Lordships;  the  appeal  has  been 
argued  as  if  it  wore  part  of  the  evidence  in  the  cause,  and 
the  inferences  to  bo  drawn  from  it  must  be  drawn  from  its 
actual,  and  not  from  its  supposed,  contents. 

Their  Lordships  will  now  consider  what  is 'the  effect  of 
the  evidence  in  support  of  the  plaintiff^s  title. 
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The  first  trace  of  the  allowance  in  question  is  to  be  found       ^872. 
in  the  Perwannah  C,  annexed  to  No.  52,  Supplementary  Re-  The  Govern- 

MENT  OP 

cord  page  49,  which,  if  not  a  grant,  recites  a  grant  by  the      Bombay 

Nawab  Hyder  Joolee  E3ian  to  Khushalrai  Desai,  in  recom-     gobva'mi 

pense  of  his  extraordinary  services  as  Desai,  fixes  the  allow-   ??S^?i*?' 

ance  for  the  sustentation  of  that  dimity  at  1,972  Rupees 

(being  1,200  Rupees  for  the  Palkhi,  and  772  Rupees  for  the 

servants),  and  directs  that  sum  to  be  paid  to  him  annually. 

The  only  date  on  this  document  is  "  the  13th  Shaban,  in  the 

9th  year  of  the  reign,'*  a  date  which  it  would  be  difficult  to 

fix.     But  as  the  grant  purports  to  have  been  made  by  the 

Nawab,  and  there  is  no  mention  of  the  Gaicowar,  it  may  be 

presumed  that  this  Perwannah  was  issued  before  1685,  when 

the  actual  sovereignty  over  the  territories,  in  which  Pergun- 

nah  Broach  is  situated,  passed  into  the  hands  of  the  Mah- 

rattas. 

This  grant,  however,  whatever  its  nature,  appears  to  have 
been  afterwards  superseded ;  for,  the  earliest  Mahratta  docu- 
ment produced  by  the  respondent  in  support  of  his  title 
(being  C.  2,  p.  8),  and  said  to  bear  a  date  corresponding  with 
1753-54,  is  in  favour  of  Bhikaridas,  the  son  of  Khushalrai,  and 
imports  the  grant  to  him  by  the  Gaicowar  of  a  Palkhi,  with 
an  allowance  of  only  1,100  Rupees  for  keeping  it  up.  This 
document  seems  to  have  been  intended  to  operate  both  as  a 
Sanad  or  grant,  and  as  a  Perwannah  or  order  addressed  to 
the  officers  who  were  to  pay  the  allowance ;  for,  it  is  stated 
that,  across  the  Hindee  Perwannah,  to  the  officers,  there  is 
written  a  memorandum  in  Persian  to  the  effect  "  a  Sanad 
for  a  Palkhi  in  the  name  of  Bhikaridas  Desai.'*  Bhikaridas 
was  succeeded  by  Jamiyatrai.  Several  Perwannahs  issued 
by  the  Gaicowar  during  the  life  of  this  Desai  are  produced, 
but  none  of  them  show  how  his  receipt  of  the  allowance 
began.  Those  of  1760-61  and  1762-63  refer  to  interrup- 
tions of  his  existing  right,  not  to  the  commencement  of  it. 
That  of  1772-73,  at  p.  7,  contains  proof  of  an  augmentation 
of  the  previously  existing  allowance  by  the  wages  of  seven 
sepoys  thereby  assigned  to  him.  Jamiyatrai  died  in 
1 7  74-1 775,  and  thereupon  the  Gaicowar  of  the  day  issued 
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1872.       wliat  is  termed  a  ''  a  consolatory  letter,"    in  the  sliape  of  a 


TheGovben-  Porwannah,  to  the  revenue  officer  at  Broach,  which  contain- 
BoMBAif     ^^  ^^^^^  passage  :  "  Jamiyatrai  Desai   is  dead.     Giving  con- 
^-  ,       solation     to   his     son,    Dawlutmi    Desai,    in    many  ways, 
Shri  Gird-  you  are  from  time  to  time  to  get  the  business  and  affairs  of 
the  Mehal  transacted  by  his  hands,  as  has  been  done ;   and 
you  are  to  pay  from  time  to  time  his  Palkhi  and  Sebandi 
allowances  as  they  now  exist."     The  whole  of  this  docu- 
ment, including  the  expression  that  "  they."  (Dawlutrai  and 
his  ancestors)    'Hiad  from  ancient    times    belonged  to  the 
Sirkar,"  implies  the  existence  of  at  least  a  customary  right 
of  succession  to  the  allowance  with  the  office  of  Desai  from 
father  to  son,  though  perhaps  a  right  capable  of  being  inter- 
rupted or  destroyed,  like  other  rights  under  a  despotic  Go- 
vernment, by  the  will  of  the  sovereign. 

This  is  the  latest  document  issued  by  the  Gaicowar ;  and 
indeed  the  date  as  given  in  the  Record  is  later  than  the  tak- 
ing of  the  city  of  Broach  by  the  British.  The  authority, 
however,  of  the  Gaicowar  may,  at  that  time,  have  continued 
to  exist  in  the  surrounding  district. 

The  next  document  is  the  Perwannah  of  Scindia  issued  on 
the  application  of  Dawlutrai  in  April  1786.  It  recites  the 
application  of  Dawlutrai  which  appears  to  have  been  in  the 
nature  of  a  claim  by  hereditary  right,  since  it  refers  to  the 
grant  to  his  grandfather,  Bhikaridas,  as  the  foundation  of 
his  title,  making  no  mention  of  any  intermediate  grant  to 
his  father  Jamiyatrai.  The  allowance  was  then  fixed  by 
Scindia  at  Rs.  1,352,  and  directed  to  be  continued  to 
Dawlutrai  as  Desai.  And  a  further  direction  was  given  to 
take  a  copy  of  the  document  and  to  return  the  original 
(called  a  Sanad)  to  the  Desai  for  his  use.  This  is  the  last 
of  the  native  documents,  Dawlutrai  being  still  alive  and  in 
the  enjoyment  of  the  allowance  when  the  territory  of  Broach 
was  ceded  to  the  British  in  1803. 

Reviewing  these  native  documents,  their  Lordships  are 
unable  to  find  any  which  import,  by  express  words  of  inheri- 
tance, that  the  Palkhi  privilege  with  its  allowance  was  to  b^ 
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enjoyed  from  generatipn  to  generation  by  the  original  grantee       187„ 
and  his  heirs.    And  it  is  now  clear  that  the  report  of  1 807  The  Goverk- 
does  not,  as  the  Judges  thought  it  might,  disclose  any  evi-     Bombay 
dence  from  which  the  existence  of  a  Sanad  in  those  terms     gqsva'mi 
may  be  inferred.     Their  Lordships  are  disposed  to  infer  from   ^"^  Gibd- 
the  terms  of  Scindia's  Perwannah,  and  the  earliest  of  the 
Gaicowar^s  Perwannahs,  that  there  was  no  Sanad  other  than 
those  documents  importing  the  grant  of  the  allowance  to 
Bhikaridas,  and  the  confirmation  of   the  allowance  to  Daw- 
lutmi.     On  the  other  hand,  the  documents  do  not  appear  to 
support  the  appellant's  contention  that  the  allowance  was 
merely  personal  to  each  taker,  and  the  subject  of  a  separate 
grant  to  each  in  succession. 

There  is  no  trace  of  such  a  grant  in  favour  of  Jamiyatrai. 
When  Dawlutrai  succeeded  to  Jamiyatrai,  he  was  treated  as 
succeeding  to  the  allowance  by  the  same  title  to  which  he 
succeeded  to  the  Desaiship ;  the  confirmation  of  Scindia  is 
founded  on  an  original  grant  to  Bhikaridas  j  and  the  whole 
tenor  of  the  documents  is  in  favour  of  the  conclusion  that, 
after  the  allowance  was  granted,  it  was  treated  and  consider- 
ed as  part  of  the  emoluments  of  the  hereditary  office  of 
Desai. 

Their  Lordships  are  not  disposed  to  treat  the  proceedings 
of  the  British  Government  in  1808,  as  amounting  to  a  new 
and  enlarged  grant.  Nor  do  they  consider  that  the  accounts, 
or  the  acts  of  the  Government  officers,  on  the  death  of  Daw- 
lutrai, though  they  afford  evidence  that  Government  up  to 
1856  considered  the  allowance  to  be  a  permanent  alienation 
of  revenue  in  favour  of  this  family,  are  conclusive  against  the 
Grovemment's  present  claim  of  a  right  of  resumption. 

They  think  that  the  reasonable  construction  of  the  pro- 
ceedings in  1807  and  1808  was  that  the  Government  of  that 
day  intended  to  confirm,  and  did  confirm,  the  title  of  Daw- 
lutrai, whatever  it  might  be,  without  enlargement,  but  also 
without  diminution.  But  the  inference  which  their  Lord- 
ships draw  from  the  report,  and  the  letter  of  Government 
thereon^  is  that  the  Govonmient  of  that  day  was  dealing,  and 
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1^72.       intended  to  deal,  not  with  the  mere  rights  and  allowances 
ThbGovbbk-  of  the  individual  Dawlutrai,  but  with  the  emoluments  of  the 

MElfT  OP  . 

Bombay  hereditary  Desaiship  held  by  his  family.  And  it  is  on  the 
Gobva'mi  special  ground  tiiat  under  the  native  rulers,  this  allowance 
was  treated  as  permanently  annexed  to  the  office,  and  was 
confirmed  in  1808  by  the  British  Government  as  appurtenant 
to  the  office,  and  not  upon  the  grounds  assigned  by  the  High 
Court  (from  some  of  which,  as  they  have  already  intimated, 
they  dissent),  that  their  Lordships  have  come  to  the  conclu- 
sion that  they  ought  humbly  to  jvdvise  Her  Majesty  to 
affirm  the  decree  under  appeal,  and  to  dismiss  this  appeal 
with  costs, 


Shbi  Gibp- 
habla'lji. 


[Appellate  Civil  Jurisdiction.] 

June  14.  Civil  Petition  No.  10  of  1872. 


Na'ra'yan  bin  Sidoji Applicant. 

Da'vudbha'i  valad  Fatebha'i Opponent 

Practice — Beview  of  District  Judges  judgmevU  after  admission  of  Spe^ 
cial  Appeal — Cancellation  of  order  admitting  Special  Appeal — Civil  Pro^ 
cedure  Code  Sees,  376,  378. 

After  a  special  appeal  had  been  admitted,  the  special  appellant  with- 
drew it  with  permission  to  apply  for  a  review  of  the  Lower  Appellate 
Court's  judgment.  The  District  Judge  refused  to  grant  a  review  on  the 
groimd  that  the  admission  of  the  special  appeal  was  a  bar  to  his  doing  so. 
The  High  Court,  to  remove  the  difficulty  raised  by  the  District  Judge, 
reviewed  and  cancelled  its  own  order  admitting  the  special  appeal  and 
II  *,  CC  I        directed  that  a  review  (which,  it  considered,  the  District  Court  had  now 

I        power  to  grant)  should  be  again  applied  for. 

rpHIS  was  a  petition  for  the  exercise  of  the  High  Court's 
extraordinary  jurisdiction  in  the  matter  of  an  order  made 
by  R.  H.  Pinhey,  District  Judge  of  Puna. 

The  applicant,  Ndriyan  bin  Sidoji,  preferred  a  special 
appeal  to  the  High  Court  against  a  decision  of  the  District 
Court  of  P(ina  in  Appeal  No.  557  of  1866.  The  appeal  was 
admitted  and  registered  under  No.  354  of  1868.  On  the 
X5th  September  1868,  Ndrdyan  applied  to,  and  obtained 


-    1 
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leave  f ronij  the  High  Court  (Tucker  and  Gibbs,  JJ.)  to  with-        ^^2. 


draw  the  special  appeal  with  permission  to  apply  to  the  Na'ra'yan 
District  Judge  of  Puna  for  a  review  of  the  judgment  against      Sidoji 
which  the  special  appeal  had   been  preferred*    Accordingly,  da'vudbhai 
an  application  for  review  was  made  by  N^rdyan,  but  the   p^xebha'i 
District  Judge,  on  the  16th  December  1871,  rejected  it  on 
the  grounds  contained   in  the  following  extract  from  his 
judgment : — 

"  Mr.  Siatkhdr^m  Apashet  Gadkari,  Pleader  for  the  oppo- 
site party  (Ddvudbhdi),  urges  that  this  application  cannot 
be  allowed,  as  a  special  appeal  was  admitted  by  the  High 
Court  in  this  case  (Section  376  of  the  Code  of  Civil  Proce- 
dure). 

"  The  objection  appears  to  me  fatal  to  the  present  applica- 
tion. A  special  appeal  was  admitted  in  this  case.  By  Sec- 
tion 376  of  the  Code  of  Civil  Pi*occdure,  a  review  of  judgment 
of  a  District  Court  passed  in  regular  appeal  is  admissible 
only  if  no  special  appeal  have  been  admitted  by  the  High 
Court.  The  Pleader  of  applicant  contends  that  as  the  High 
Court  permitted  the  applicant  to  withdraw  from  the  special 
appeal,  he  is  in  the  same  position  as  regards  his  present 
application  as  if  he  had  preferred  no  special  appeal,  but 
this  is  not  the  case.  The  withdrawal  of  suits  is  governed  by 
Section  97  of  the  Code  of  Civil  Procedure,  but  this  section 
does  not  treat  suits  withdrawn  as  if  they  had  been  never 
instituted.  It  limits  and  prescribes  the  terms  under  which 
suits  may  be  withdrawn  and  the  consequences  that  are  to 
follow  withdrawal.  I  regret  this  result  as  far  as  this  appli- 
cation is  concerned  ;  for,  it  appears  from  the  High  Court's 
judgment  that  there  would  have  been  strong  grounds  for 
admitting  the  application,  if  it  had  been  legally  admissible. 
But  I  cannot,  of  course,  transgress  the  law  for  the  purpose 
of  giving  relief  to  an  unfortunate  litigant.  The  hardship  to 
the  applicant  is,  however,  to  be  ascribed  really  not  to  any 
provision  of  law,  but  to  the  carelessness  with  which  his 
interests  were  watched,  when  his  case  was  under  trial  before 
the  Court  of  Original  Jurisdiction.  In  my  opinion,  it  is  tlio 
duty  of  a  District  Court  to  interpret  the  provisions  of  Section 
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1872         376  of  the  Code  of  Civil  Procedure  with  strictness,    for  the 


Na'ea'yan   Judges  of  a  District  Court  are  frequently  changed,  and  the 

SiDoji       advent  of  a  new  Judge  is  liable  to  be  made  the  occasion  for 

Da  vl^bha'i  ^  iiiiiiil^cr  of  applications  for  the  review  of  judgments  passed 

^  valaa        ty  his  predecessors  *  *  *         Considering, 

however,  that  no  review  is  admissible  under  Section  376  of 

the  Code  of  Civil  Procedure  of  the  decree  of  the  District 

* 

Court  in  this  case,  I  reject  this  application/' 

The  petition  was  argued  before  Sargent,  C.  J.,  and  Melvill, 
J.,  on  the  14th  June  1872. 

Dliirajldl  Maihurddus  for  the  applicant : — The  District 
Judge  has  misconstrued  Sec.  376  of  the  Civil  Procedure  Code 
in  holding  that  no  review  of  judgment  passed  in  regular  ap- 
peal is  admissible  after  a  special  appeal  has  been  admitted  in 
the  High  Court,  tjspecially  when  the  High  Court  itself  di- 
rected that  a  review  of  the  judgment  should  be  granted  in 
the  interest  of  justice. 

N(ujgiiulii8  Tills iclus,  contra. 

Per  Curiam  : — This  is  an  application  to  obtain  (in  the 
exercise  of  our  Extraordinary  Jurisdiction)  a  review  of  an 
order  passed  by  the  District  Judge  of  Pdna  on  the  1 6th 
December  1871. 

The  applicant  was  appellant  in  Special  Appeal  No*  354  of 
1868>  and,  on  the  13th  September  1868,  was  permitted  by 
this  court  to  withdraw  his  appeal,  with  a  view  to  apply  for  a 
t*evieW  of  judgment  in  the  appellate  court.  His  application 
for  a  review  has  now  been  refused  by  the  District  Judge  on 
the  ground  that  the  law  does  not  allow  a  review  of  a  judg- 
ment against  which  a  special  appeal  has  been  admitted. 

This  question  was  incidentally  considered  in  the  recent 
judgment  of  a  Full  Bench  of  this  Court  in  Ndndhluil 
Vallahhd<U  v.  Ndtluihlud  Harihlidi,  {a)  in  which  it  was  held 
that  the  discovery  of  fresh  evidence  is  no  ground  for  a 
review  of  a  judgment  passed  in  special  appeal.  The  learned 
Judges  pointed  out  that  when  fresh  evidence  is  discovered 
during  the  pendency  of  the  special  appeal,  the  pactice  of 

(a)    Suprdp.  89. 
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this  Court  has  supplied  a  remedy  by  permitting  the  special        1872. 


appellant  to  withdraw  his  appeal,  with  a  view  of  present-   Naba'yan 
ing  an  application  for  review  in  the  Court  below.     And      sidoji 
then,  having  regard  to  the  difficulty  which  has  been  raised  d^vudbha'i 
by  the  District  Judge  in  the  present  case,  viz.,  that  a  special        ^^^^  , 

IT  AT£BaA  I. 

appeal  has  not  the  less  been  '^  admitted,"  because  it  is  sub- 
sequently withdrawn,  the  learned  Judges  say :  "  On  granting 
the  permission  to  withdraw  the  special  appeal,  the  Court 
might  direct  that  the  order,  by  which  the  special  appeal  has 
been  admitted,  should  be  cancelled/' 

It  appears  to  us  that  the  proper  course  is  that  indicated 
in  the  words  above  quoted.  An  order  admitting  a  special 
appeal  is  open  to  review  like  any  other  order  and  may  be 
cancelled,  if  such  cancellation  be  '^  requisite  for  the  ends  of 
justice''  (Section  378,  Act  VIII.  of  1859).  If  the  order  for 
admission  be  annulled,  it  is  as  if  the  order  had  never  been 
made. 

The  applicant  has  now  applied  in  due  form  for  a  review  of 
the  order  admitting  his  special  appeal,  and  the  Court  has 
granted  the  review  and  annulled  the  order. 

The  applicant  can  again  apply  to  the  District  Judge  for  a 
review  of  judgment,  which  will  doubtless  be  granted,  now 
that  the  difficulty  mised  by  the  District  Judge  in  his  order 
of  the  16th  December  1871  has  been  removed. 


31  HO 


'  /^ 
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jJn^Jib.  ''  [Appellate  Civil  Jurisdiction.] 

Regular  Appeal  No.  28  of  1870. 

The  Government  of  Bombay Appellant. 

Ranmalsing Ji  Amarsingji Respondent. 

Jurisdiction — Consent — LandsitucUed  beyond  British  Territories. 

The  Raja  of  Dangadra — an  independent  Chief — sued  the  Govenunent 
of  Bombay  for  a  village  which  he  described  in  the  plaint  as  dtuated  in 
the  Raja's  own  territory.  The  District  Judge  of  Ahmedabad  rejected  the 
suit  for  want  of  jurisdiction,  as  the  Tillage  in  dispute  was  beyond  the 
British  territories.  On  appeal,  the  High  Coiui;  remanded  the  case  for 
retrial  on  the  merits  on  the  agreement  by  the  plaintiff  that  he  would  so 
amend  the  plaint  as  to  bring  the  suit  within  the  jurisdiction  of  the 
Ahmedabad  District  Court.  The  plaint  was  accordingly  amended,  and  the 
District  Court  decided  the  case  on  the  merits  in  favour  of  the  plaintiff. 
The  High  Court,  however,  finding  that  the  amendment  did  not  alter  the 
original  statement  in  the  plaint  regarding  the  situation  of  the  village,  and 
finding  that  the  plaintiffs  evidence  and  arguments  were  directed  solely  to 
prove  that  the  village  was  not  in  British  but  foreign  territory,  annulled 
the  deoree,  although  both  the  parties  expressed  ^heir  willingness  that  the 
appeal  should  be  decided  on  the  merits,  the  court  acting  on  the  rule  of 
law  that  no  consent  of  parties  can  give  to  the  court  a  jurisdiction  which 
it  does  not  possess  over  the  subject  matter  of  the  suit. 

rriHIS  was  a  Regular  Appeal  from  the  decision  of  C.  B.  Izon 
Acting  District  Judge  of  Ahmedabad^  in  Original  Suit 
No.  1  of  1866. 

Banmalsingji^  the  Rajah  of  Dangadra^  brought  this  suit 
against  the  Government  of  Bombay  to  establish  his  proprietory 
title  to  the  village  of  Sultanpur  which  he  described  in  the 
plaint  as  situated  in  his  own  territory.  He  alleged  that  in 
consequence  of  a  quarrel  arising  between  himself  (Ranmal- 
singji)  and  the  Chief  of  Bajana^  the  Bombay  Government 
interfered  between  them,  and  in  1862  took  possession  of  the 
village  in  dispute,  referring  the  plaintiff  to  a  civil  suit  to 
prove  his  title  thereto.  On  the  27th  October  1866,  the  suit 
was  rejected  by  the  District  Judge  of  Ahmedabad  on  the 
ground  that  that  court  had  no  jurisdiction  to  try  the  claim. 
The  Judge  observed  : — 

"  This  is  a  plaint  in  which  the  Rajah  of  Dangadra  wishes 
to  recover  from  Government  the  tillage  of  Sultanpur  and 


BOKBAY  HIGH  COUBT  BBFORTS,  243 

three  years'  mesne  profits.    He  says  that*  as  there  was  a       ^872, 
quarrel  between  him  and  the  Chief  of  Baiana  about  this     The  Go- 
land,  Government  interfered.     This  is  clearly  not  a  civil  but  of  Bombay 
a  political  matter.     Government  annexes  a  village,  and  a     r^nmal- 
Chief  comes  to   my  court  and  claims  it  as  part  of  his  domi-  sinojiAmar 

•  .  .    .  BINGJl. 

nions,  over  which  he  is  sovereign.  No  civil  court  can  try  such 
a  case.  It  makes  no  difPerence  whether  the  land  claimed  be 
one  village  or  a  large  kingdom,  the  same  principle  rules  in 
both  cases.  Section  1  of  Act  VIII.  of  1859  gives  civil 
courts  cognizance  in  cases  of  a  civil  nature,  but  no  law  allows 
me  to  decide  such  a  case  as  this,  nor  can  any  Government 
give  a  court  power  which  is  not  according  to  law.  Therefore, 
even  were  the  document  purporting  to  be  a  copy  of  a  resolu* 
tion  of  Government  (but  not  certified)  proved  to  be  so,  it 
could  give  me  no  power  save  what  I  already  have.  Suppose, 
I  was  to  try  this  suit  and  decide  for  the  plaintiff;  in  carrying 
out  the  decree  of  my  court,  I  should  have  to  order  land  to 
be  given  up,  which  by  the  decree  would  be  decided  to  be 
beyond  my  jurisdiction,  in  the  dominions  of  a  foreign  Chief. 
No  court  can  do  so.  The  plaintiff,  if  he  wishes  to  get  the 
village,  must  proceed  by  appeal  to  the  Supreme  Government 
or  the  Secretary  of  State  for  India  or  Parliament.  He  can- 
not bring  matters  of  annescation  before  any  civil  court  with 
a  view  to  having  his  land  restored  to  him." 

On  appeal,  the  High  Court  remanded  the  case  for  trial  on 
the  merits,  the  plaintiff's  Vakil,  with  the  consent  of  the  Go- 
vernment Pleader,  having  agreed  to  amend  the  plaint  in  such 
a  manner  as  to  show  that  the  suit  was  within  the  jurisdiction 
of  the  Distric#Court  of  Ahmedabad.  On  remand,  the  Dis- 
trict Judge,  on  the  plaint  being  amended  by  the  plaintiff, 
framed  the  issue  :  "  can  plaintiff  establish  his  right  to  the 
villfi^e  either  by  original  title  or  by  a  prescriptive  title, 
acquired  by  long  possession  ?,"  and  disposed  of  the  case 
on  the  merits,  holding  the  plaintiff's  claim  proved  (4th 
February  1870).    The  Judge  remarked  :— 

''The  TiUageia  one  isolated  from  the  Veramganm  T&lak&, 
Md  it  cannot  be  ahown  that  Govemment  occapied  it  or 
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1872.       derived     revenae   from    it.     It    adjoins  the   villages    of 


The  Go-  Dangadra.  The  Chief  of  Dangadra  had  received  some 
OF  Bombay  rent  for  grass  from  it ;    it  had  been  granted  in   former 

Baikal-  ^^^^  Bs  a  portion  for  maintenance  to  a  daughter  of  the 
binojiAmar-  Chief  who  married  the   Mussulman  Nawab  of  Badhanpur. 

8IK6JI.  .        .  ,. 

and  at  a  later  period  in  the  dispute  between  Dangadra  and 
Bajana^  it  is  incidentallj  referred  to  as  belonging  to  Dan* 
gadra  and  this  long  before  the  present  dispute^  and  when  it 
is  not  to  be  supposed  that  there  was  any  intention  to  make 
evidence  to  be,  perhaps,  afterwards  used  against  Government. 
The  plaintiff  and  his  ancestors  were,  as  I  believe,  for  nearly 
a  century,  at  least,  always  in  possession  of  the  village. 

"  I  find  that  the  plaintiff  has  proved  a  prescriptive  title  to 
the  village  of  Sultanpur  and  the  lands  thereof. 

"  I  accordingly  declare  his  proprietory  right  to  the  same^ 
and  direct  that  the  defendant  do  deliver  up  possession  of 
them  to  the  plaintiff. '' 

Against  this  decree,  the  Government  of  Bombay  appealed 
to  the  High  Court  on  the  6th  June  1870.  The  appeal  was 
argued  before  Sargent,  Acting  C.J.,  and  Melvill,  J.,  on  the 
19th  June  1872. 

Latham^  Acting  Legal  Eemembrancer,  and  Dhirdjldl  Ma^ 
thuradds  (Government  Pleader)  for  the  Appellant. 

Shdntdrdm  Ndrdyan  for  the  responent. 

Gm\  adv.  vulL 

SaboenTj  C.J.  :— We  are  reluctantly  constrained  to  come 
to  the  conclusion  that  the  District  Court  at  Ahmedabad 
had  no  jurisdiction  to  try  this  suit ;  such  was  in  the  fii-st 
instance  the  conclusion  of  the  District  Judge  ;  and  though 
his  decree  was  reversed  and  the  case  remanded  by  the 
High  Court,  it  is  clear  that  the  ground  of  that  reversal 
was  not  that  this  court  dissented  from  the  view  taken  by 
the  District  Judge  as  to  the  law  bearing  on  the  question, 
but  that  the  plaintiff  entered  into  an  undertaking  so  to 
amend  his  plaint  as  to  bring  the  subject  of  his  claim  within 
the  jurisdiction  of  the  fcivil   Court.    The  judgment  of  this 
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Court  was  as  follows : — "  As  the  plaintiff,  through  his  pleader        1872. 
Mr.  Nandbhiii  Haridus,  states  that  his  present  claim  is  only  to     The  Go- 
be  declared  the  proprietor  of  the  village  of  Sultanpur,   situate  ©»  Bombay 
in  the  Pergunah  of  Veramgamn   in  the   British   distiict  of     RA^iAL- 
Ahmedabad,  and  as  Mr.  Dhiraildl,  on  behalf  of  the  Govenr-  singji  amab- 
ment  of  Bombay,  admits  that  the    said    village  is  located    x 
within  the  territorial  jurisdiction  of  the  District  Court  at 
Ahmedabad  and  signifies  the  assent  of  Government  to  the 
remand  of  the  suit  for  disposal  by  the  District  Court  of 
Ahmedabad  on  the  merits,  the  court  reverses  the  decree  of 
the  District  Judge  of  Ahmedabad,  dated  the  27th  October 
1866,  and  inasmuch  as  the  reference  of  a  suit  to  the  Assis- 
tant Judge  of  the  value  of  Rs.  29,100  was  illegal,  the  court 
further  annuls  the  previous  orders  made  by  the  District  and 
Assistant  Judges  in  the  course  of  the  suit,  and  directs  that 
the  plaint  be   returned  to  the  pk  intiff  to   be  amended  in 
the  manner  which  has  been  agreed  upon,  and  that  upon 
its  being  so  amended,  *  the  said  plaint  be  registered  in  the 
court  of  the  District  Judge  of  Ahmedabad  and  be  disposed 
of  by  the  District  Judge  on  the  merits." 

From  this  it  is  evident  that  the  plaintiff,  through  his  pleader, 
agreed  to  admit  that  the  village  in  dispute  was  not  situated 
beyond  British  territory,  but  in  the  Purgana  of  Veramgaum 
in  the  British  district  of  Ahmedabad,  and  consequently  within 
the  jurisdiction  of  the  District  Court  of  Ahmedabad,  and  he 
further  undertook  to  amend  his  plaint  accordingly.  The 
amendment,  which  he  has  actually  made,  is  as  follows  : — 

''  Owing  to  my  plaint  containing  the  words, '  the  village  of 
Snltanpur,^  a  village  of  my  '  Tdlukd,'  the  Judge  thought 
that  my  object  was  to  have  the  Civil  Court  make  a  declara- 
tion of  my  right  to  rule  (or  govern)  in  the  said  village,  and 
thereupon  recorded  a  finding  that  the  Civil  Court  had  no 
jurisdiction  in  such  political  matters.  I,  therefore,  in  that 
behalf  make  an  amendment  here,  and  state,  for  cleamesa'a  sake, 
that  I  have  no  desire  at  all  in  this  matter  to  have  any  deter- 
mination of  political  matters.  The  claim  is  simply  for  hav- 
ing a  declaration  of  my  proprietorship/' 


J 
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1872.  The  plaint,  as  thus  amended,  contains  no  adnuasion  that 


The  Qo-     the  village  in  dispute  is  in  British  territoiy.     The  original 
OF  Bombay  statement  in  the  plaint,  that  the  village  is  in  the  plaintifiPs 
Bahmal-    territory  remains  unaltered,  and  the  evidence  offered  by  the 
aoioji  Amab^  plaintiff  and  the  arguments  founded  upon  it,  has  been  direct- 
ed  solely  to  the  establishment  of  the  allegation  that  the 
village  is  not  in  British  but  in  foreign  territory.     Under 
these  circumstances,  the  case  comes  before  us  in  precisely  the 
same  state  as  when  it  was  last  before  the  court ;  and  although 
both  parties  are  wiUing  that  we  should  decide  the  case  on  the 
merits,  no  consent  of  parties  can  give  to  the  court  a  juris- 
diction which  it  does  not  possess  over  the  subject  matter  of 
the  suit;   and  we  have,  therefore,  no  choice  but  to  annul  the 
decree  of  the  court  below,  as  having  been  made  without 
jurisdiction. 

Under  all  the  circumstances  of  the  case,  we  order  that  the 
parties  bear  their  own  costs. 

Decree  reversed  without  costs* 


[Appelutb  Civil  Jurisdiction.] 

Jnne  26.  Special  Appeal  No.  39  of  1872. 

Ja'dav  Rughna'th Appellant. 

Ra'ui  Himmat   Bespondent. 

lUffittrationr^Act  XVL  o/1864,  S^iom  13  and  U,^Aet  X.  o/1862-~ 
General  exeniptioM — Surrender  by  a  tenant  to  Aw  landlord, 

A  document,  which  ia  substantiall j  a  surrender  by  a  tenant  of  hia  in- 
terest in  land  to  his  landlord,  and,  as  such,  is  exempted  from  stamp  duty 
by  Act  X.  of  1862  under  the  general  exemption  clause,  does  not  require 
registration  under  Act  XVI.  of  3864,  Sections  13  and  14. 

rpHIS  was  a  special  appeal  from  the  decision  of  W.  H. 
"*•  Newnham^  Acting  District  Judge  of  Sdrat,  in  Appeal  Suit 
No.  191  of  1870^  confirming  the  decree  of  C.  Edalji^  Subor- 
dinate  Judge  of  Wagra. 

J&day  Bughndth  brought  this  suit  against  Rdiji  Himmat, 
to  establish  his  right  to  sell  certain  land  ^d  a  gabhdn 
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(buUding  site)  as  the  property  of  his  judgment  debtor,  Bai        ^^72. 

L&khmi.     Jddav  had  previously  attached  the  said  property      Ja'dav 

.  .  .  Bughna'th 

in  execution   of  a  decree  obtained  by  him  agamst  the  said  v. 

Lakhmi.     The  attachment,  however,  was  raised  on  the  ap-       ^^^^ 

plication  of  the  defendant,  R^iji,  under  Sec.  246  of  the  Civil 

Procedure  Code.     In  the  documentary    evidence  filed  by 

Jadav  in  the  suit,  was  a  writing,  dated  Samvat  1921  (Ist 

August  1865).     This  document  was  passed  by  Rdiji  and  his 

brother  Tulsi  to  Bai  Lakhmi  as  her  tenants.     It  purported 

to  relinquish   all  rights   to  a  house,  a  gahlidn,  and  some 

trees  which  formed  part  of  certain  land  which  Raiji  and  his 

brother  had  held  as  Lakhmi's  tenants.     The  value  of  the 

property  was  not  stated  in  the  document. 

The  defendant,  among  other  things,  pleaded  the  Statute 
of  Limitation,  and  stated  that  he  had  been  in  possession  of 
the  property  in  his  own  right  for  more  than  12  years. 

The  Subordinate  Judge  threw  out  the  claim  as  barred  by 
limitation  (23rd  August  1870),  holding  the  document  of 
Samvat  192 1  inadmissible  in  evidence,  as  it  was  not  regis- 
tered, registration  being  necessary  under  Act  XVI.  of  1864. 
In  Appeal,  Jddav,  among  other  objections,  took  exception  to 
the  Subordinate  Judge's  improper  rejection  of  the  document 
of  Samvat  1921.  The  District  Judge,  however,  confirmed 
the  Lower  Court's  decree  (13th  December  1871),  and  gave 
the  following  reasons  for  not  admitting  the  above  document 
in  evidence  :— 

''  The  document  of  Samvat  1921  is  passed  by  Rdiji  and 
Tulsi  to  Lakhmi,  and  purports  to  relinquish  all  rights 
to  a  house,  gahMn,  land  and  trees  belonging  to  certain 
land  which  they  had  held  as  tenants  of  hers,  and  was  reject- 
ed because  not  registered,  under  Section  13  of  Act  XVI.  of 
1864,  which  was  then  in  force.  It  is  not  disputed  that  the 
value  of  the  property  is  above  Rs.  100,  but  it  is  contended 
that  the  document  creates  no  new  right,  and,  therefore,  does 
not  fall  under  the  section.  It,  however,  clearly '  purports  to 
extinguish  a  right  or  title  in  immoveable  property ;'  and  the 
Lower  Court  was  right  in  rejecting  it  being  um'egistered." 
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^872.  Against  this  decree,  Jddav  preferred  a  Special  Appeal  to 

Ja'dav      the  Hiffh  Court  on  the  6th  January  1872,  and  in  the  memo- 

r.  randum  of  appeal  took  the  following  grounds   of  objection 

MAT.  "  ^^  ^^^  point  of  registration : — (1)  The  Lower  Court  was 
wrong  in  holding  that  the  document  of  Samvat  1921.  required 
registration,  without  ascertaining  whether  the  lease,  which 
the  said  document  purported  to  surrender,  was  one  that  re- 
quired registration  nnder  Act  XVI.  of  1 864.  (2)  The  Lower 
Court  held  that  the  said  document  extinguished  an  interest  in 
land  of  the  value  of  more  than  100  Rs.,  whereas,  the  said  do- 
cument requiring  no  stamp  under  Act  X.  of  1862,  the  interest 
relinquished  by  it  was  of  no  value,  under  Act  XVI.  of  1804. 

The  appeal  was  argued  before  Sargent,  C.J.,  and  Kemball, 
J.,  on  the  26th  June  1872. 

Chanildl  MdniUdl  for  the  special  appellantT-^Wtft'oV 
the  value  of  immoveable  property  is  not  stated  in  a  document 
as  in  the  case  of  the  document  of  Samvat  1921,  the  ques- 
tion whether  such  document  requires  registration  or  not  is 
determined  by  considering  whether  or  not  such  document  is 
subject  to  the  payment  of  stamp  duty.  If  it  is  exempted 
from  stamp  duty,  as  the  document  in  question  is,  under  the 
general  exemption  clause  in  Act  X.  of  1862,  Schedule  A, 
being  a  surrender  or  renunciation  of  land,  its  registration  is 
not  necessary.  No  external  evidence  should  be  taken  to  as- 
certain the  value  of  immoveable  property,  where  the  writing 
itself  docs  not  state  such  value.  Ho  cited  Isliaiv  Chundtr  v. 
Sooja  Bcbeo  (a) ;  Rohinee  Delia  v.  Shlb  Chuiidcr  (i),  aiid 
referred  to  Sections  13  and  14  of  Act  XVI.  of  1864. 

Dhirajldl  MaHmrddds  contra ;  the  document  in  question  is 
not  a  surrender  or  renunciation  by  a  ryot  or  other  actual  culti- 
vator of  the  land,  within  the  meaning  of  the  general  exemp- 
tion clause  at  the  end  of  Schedule  A  of  the  Stamp  Act  of  1862 . 
That  exemption  does  not  apply  to  the  surrender  of  a  lease  of 
property  of  the  description  mentioned  in  the  document  of 
Samvat  1921  ;  it  applies  only  to  the  renunciation  of  land  by 
ctdtivators  as  distinguished  from  a  hoUse  and  a  building  site* 
(a)  15  Calc.  W.  Rep.  Civ.  R.  331.  (6)  Ibid  558* 
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Per  Curiam  : — ^The  Court  considers  that  the  Acting  Judge       ^87^« 

was  wrong  in  refusing  to  admit  the  document  dated  Samvat     Ja'dav 

Rughnath 
1921  in  evidence.     It  is  substantially  a  surrender  by  a  tenant         f,' 

of  his  interest  to  his  landlord  and  as  such  being  exempted       21^^^" 
from  stamp  duty  by  Act  X.  of  1862,  it  does  not  require  regis- 
tration, regard  being  had  to  Sections  13  and  14  of  Act  XYI. 
of  1864. 

The  decree  must  be,   therefore,  reversed  and  the   case 

remanded  for  the  Judge   to  take  into  consideration   the 

document  in  question,  and  to  pass  a  new  decree.  Costs  to 
abide  the  result. 

Decree  reversed  and  case  remanded. 

[Appellate  Civil  Jurisdiction.] 

Civil  Petition.  July  2. 

Maha'da'ji  Govind Petitioner. 

SoNU  bin  Davlata' .....Respondent. 

Extraordinary  Jwrudiction  of  High  Court^Power  of  Superintendence — 
Iteff.  IL  of  1827  Sec.  V.,  a.  2— Stat.  24  ^  25  Vict.  Ch.  104,  Sec.  15— 
Mdndatddr's  Court—Act  (Bombay)  V.  of  1864. 

Difitinction  between  the  High  Court's  Extraordinary  Jurisdiction  un- 
der 01.  2  of  Sec.  5  of  Reg.  11.  of  1827,  and  its  general  power  of  superin- 
tendence, under  Section  15  of  Stat.  24  and  25  Vict.  Cap.  104,  pointed  out, 
and  the  occasion  for  the  exercise  of  the  former  stated. 

The  Mdmlatddrs'  Courts,  constituted  under  Bombay  Act  V.  of  1864, 
are  Subordinate  Civil  Courts  within  the  meaning  of  CI.  2,  Sec.  5,  Reg.  IL 
of  1827.  The  High  Court  has,  therefore,  power,  in  the  exercise  of  its  Ex- 
traordinary Jurisdiction,  to  set  aside  an  order  made  by  a  Mamlatdar  under 
Bombay  Act  V.  of  1864. 

niHIS  was  a  petition  to  the  High  Court  for  the  exercise  of 
•*•  its  Extraordinary  Jurisdiction  under  Regulation  II.  of 
1827,  Sec.  5,  Clause  2,  praying  for  the  reversal  of  an  order 
made  by  the  Mdmlatddr  of  Suvamadurg  in  the  Ratndgiri 
District  under  Bombay  Act  V.  of  1864.  The  order  was  pass- 
ed hj  the  Mdmlatddr  in  a  summary  suit  brought  by  Sonu 

against  Mahdddji  Oovind  for  restoration  of  possession  of 
S2ho 


/ 
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^^7^'       certain  immoveable  property.    Sonn's  plaint  was  presented 
Haha'da'ji  an  the  21st  December  1869  and  the  Mdmlatdar's  order  was 
r.  made  on  the  16th  May   1870^  directing    possession  of  the 

DAyhATA'.  disputed  property  to  be  restored  to  Sonu. 

The  petition  was  first  heard  e;e  parte  by  Gibbs  and  Kem- 
ball^  J.J.^  on  the  10th  November  1870  when  the  Mdmlatdar's 
decree  was  annulled.  A  rule  nisi  for  a  review  was  granted  on 
the  29th  September  1871^  and  the  same  having  been  subse- 
quently made  absolute,  the  petition  was  restored  to  the  file 
and  argued  before  Sargent,  Acting  C.J.,  and  MelviU,  J.,  on 
the  2nd  July  1872. 

Vishvandth  N.  Mandlik  for  the  petitioner : — The  Mam- 
latddr's  decree  was  made  without  jurisdiction.  The  alleged 
dispossession,  as  would  appear  from  his  decision,  took  place 
in  February  1869,  and  the  suit  was  not  filed  till  the  21st 
December  1869,  which  was  more  than  six  months  from  the 
time  of  the  dispossession. 

8Mnfdrd/in  Ndrdyan  in  support  of  the  Mdmlatddr's  de- 
cree : — ^The  power  vested  in  the  Sudder  Dewanee  Adawlut 
by  CI.  2,  Sec.  5  of  Eeg.  II.  of  1827,  was  to  be  exercised  only 
in  the  case  of  courts  which  that  Regulation  constituted  and 
not  in  the  case  of  courts  constituted  by  any  other  law.  The 
Mamlatddrs'  Courts,  therefore,  are  not  Subordinate  Civil 
Courts  within  the  meaning  of  that  Regulation. 

Saboent,  C.J.,  : — ^This  is  an  application  for  the  exercise 
of  the  Court's  Extraordinary  Jurisdiction  with  a  view  to  set 
aside  an  order  made  by  a  Mdmlatddr  under  Bombay  Act  V. 
of  1864. 

What  is  called  the  Extraordinary  Jurisdiction  of  this 
Court  (as  distinguished  from  its  general  power  of  superin- 
tendence vested  in  it  by  Section  15  of  Stat.  24  and  25  Vict, 
Cap.  104)  is  derived  from  Clause  2,  Section  5,  Regulation 
II.  of  1827,  which  is  as  follows : — 

''  It  shall  also  be  competent  to  the  said  Court  (the  Suddor 
Dewanee  Adawlut)  to  call  for  the  proceedings  of  any  Subor- 
dinate Civil  Court  and  to  issue  such  orders  thereon  as  the 
case  may  require/' 
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This  power,  which  has  been  transferred  to  the  High  Court       ^872. 
by  Section  9  of  the  above  statute,  enables  this  Court  to  pass  Maha'da'ji 
any  order  it  may  see  fit  in  regard  to  the  proceedings  of  any         v. 
Civil  Court  subordinate  to  it.    The  words  of  the  law  impose   p^vlata'. 
no  limit  on  the  exercise  of  the  power  ;  but  the  Court  has,  in 
its  discretion,  consistently  refused  to  exercise  its  Extraor- 
dinary Jurisdiction  except  in    cases  which  disclose  some 
grave  and  patent  error,  not  otherwise  to  be   remedied.     The 
questions  which  we  have  to  consider  are,   (1)  whether  the 
Mdmlatdar^s  Court  is  a  Subordinate   Civil  Court,  and  if  so, 
(2)  whether  the  present  application  discloses    a  fit  case  for 
the  exercise  of  our  Extraordinary  Jurisdiction. 

.  As  to  the  subordination  of  the  Mamlatddrs'  Courts  to  the 
High  Court,  there  can,  we  think,  be  no  question.  Though 
Bombay  Act  V.  of  1864  confers  upon  the  Mdmlatddrs' 
Courts  a  new  jurisdiction,  it  expressly  declares  the  Courts 
to  be  the  same  Courts  which  are  referred  to  in  Regulation 
VI.  of  1830,  which  Regulation  provided  that  an  appeal 
should  lie  from  the  decisions  of  those  Courts  to  the  Collector 
or  Sub-CollectoFj  and  from  that  officer  to  the  Sudder  Dewanee 
Adawlut.  Thus  the  Mdmlatdiirs*  Courts  were  distinctly 
subordinated  to  the  Sadder  Dewanee  Adawlut,  and  any 
powers  which  the  Sudder  Dewanee  Adawlut  had,  by  virtue 
of  such  subordination,  have  been  transferred  to  the  High 
Court.  If  the  Mdmlatddrs*  Courts  were  subordinate  to  the 
Sudder  Dewanee  Adawlut,  under  Regulation  VI.  of  1830, 
they  are  subordinate  to  the  High  Court  now.  The  circum- 
stance that  Regulation  VI.  of  1830  has  been  repealed  by 
Bombay  Act  II.  of  1866,  and  that  Bombay  Act  V.  of  1864 
makes  no  provision  for  appeals  from  the  Mdmlatddrs'  Courts, 
does  not  affect  the  question.  The  High  Court  cannot  be 
deprived  of  any  power  vested  in  it  by  its  Charter  over 
Subordinate  Courts  by  any  Act  of  the  Bombay  Legislature ; 
nor,  it  may  be  added,  is  there  any  reason  to  suppose  that 
there  was  an  intention  to  deprive  it  of  such  power. 

The  whole  question  then  resolves  itself  into  this.  Are  the 
Mdmlatd&rs'  Courts,  "  Civil  Courts  "  within]  the  meaning  of 
Clause  2,  Section  5,  Regulation  II.  of  1827  ?    It  has  been 
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^^^^'       argued  before  us  that  the  sole  object  of  that  clause  was  to 

Maha'da'ji  give  to  the  Sudder  Dewanee  Adawlut  a  control  over  the 
GovmD 

V.         Courts  which  were  constituted  by  that  Regulation.    But  we 

Paylata'.  ^^  °^  reason  to  think  that  such  was  the  intention.  On  the 
contrary^  it  seems  unreasonable  to  suppose  that  there  could 
have  been  an  intention  to  give  to  the  highest  court  of  ap- 
peal a  general  power  of  interference^  in  regard  to  a  particu- 
lar class  of  suits^  and  to  exclude  that  power  in  regard  to 
another  class  of  suits  of  a  similar  character  and  of  at  least 
equal  importance.  For  a  reference  to  Chapter  VIII.  of  Re- 
gulation XVII.  of  1827  (which  Regulation  was  passed  simul- 
taneously with  Regulation  11.  of  1827)  shows  that  the  class 
of  cases  assigned  to  what  were  ordinarily  called  the  Revenue 
Courts^  included  all  claims  for  the  possession  of  lands  and 
other  questions  of  a  civil  nature  involving  the  most  impor- 
tant interests  of  the  community. 

It  would  be  difficult  to  believe,  and  certainly  should  not 
be  assumed  without  strong  evidence)  that  the  Legislature, 
while  constructing  the  same  machinery  of  appeal  from  the 
Revenue,  as  from  the  ordinary  Civil  Courts,  thought  it  de- 
sirable to  give  to  the  highest  court  of  appeal  an  additional 
power  of  interference  with  regard  to  the  proceedings  of  the 
ordinary  Civil  Courts,  but  refused  to  give  it  the  same  power 
to  remedy  similar  failures  of  justice  in  the  Revenue  Courts. 
So  far  from  there  being  any  strong  evidence  of  such  inten- 
tion we  think  that  the  words  of  Clause  4,  Section  21,  Regu- 
lation n.  of  1827,  which  speak  of  the  suits  "  which  come 
under  the  civil  cognizance  of  the  Collector  in  pursuance  of 
Chapter  VIII.  Regulation  XVII.  a,d.  1827,"  and  the  pro- 
visions of  the  last-mentioned  Chapter  (and  particularly  Sec- 
tion 32),  declaring  that  in  their  proceedings  generally  the 
Revenue  Courts  should  be  held  to  be  Courts  of  Civil  Judi- 
cature«  sufficiently  indicate  that  the  power  of  the  Sudder 
Dewanee  Adawlut  to  call  for  the  proceedings  of  the  Subor- 
dinate Civil  Courts  under  Clause  2,  Section  5,  Regulation  XL 
of  1827  was  intended  to  apply  to  the  Revenue  Courts  creat- 
ed by  Regulation  XVII.  as  well  as  to  the  ordinary  Civil 
Courts  constituted  by  Regulation  11.  of  1827. 
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It  is  Bcarcely  necessary  to  add  that  the  power  thus  given^       ^^72. 


to  call  for  the  proceedings  o£  the  Collector's  Court,  as  being  Maha'da'ji 
a  Subordinate  Civil  Court,  necessarily  involved,  upon  the  v, 

passing  of  Regulation  VI.  of  1830,  the  power  to  call  for  the   d^vlata'. 
proceedings  of  the  Mdmlatddr's  Court,  which  was  subordi- 
nate to  that  of  the  Collector. 

Having  thus  arrived  at  the  conclusion  that  we  have  the 
power,  in  the  exercise  of  our  Extraordinary  Jurisdiction,  to 
set  aside  an  order  made  by  a  Mimlatddr  under  Bombay  Act 
V.  of  1864,  we  have  next  to  decide  whether  sufficient  grounds 
have  been  shown  in  the  present  instance. 

After  a  careful  consideration  of  the  proceedings,  we  are  of 
opinion  that  sufficient  grounds  have  not  been  shown.  It  is 
not  clear  on  the  face  of  the  Mdmlatddr's  proceedings  that  he 
was  in  error  in  holding,  as  he  certainly  did  hold,  that  a  dis- 
possession had  taken  place  within  G  months.  The  process 
of  reasoning  by  which,  he  arrived  at  this  conclusion  may  be 
somewhat  confused  and  not,  in  everj  particular,  satisfactory. 
But  we  think  that  we  should  not  interfere,  unless  it  be  quite 
clear  that  the  Mamlatddr's  order  has  been  made  without  ju- 
risdiction, and  this  certainly  is  not  clear  in  the  present  in- 
stance. 
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i^j\  [Appellate  Civil  Jurisdiction.] 


Miscellaneous  Special  Appeal  No.  9  of  1872. 

Da'modh AK  Lakhjuda's Appellajit. 

Gulabda's  La'lbha'i Respondent. 

Zimitatiottr^Act  XIV.  of  1859,  Sec  20^Ejcecution  of  deer ee— Warrant. 

On  the  26th  June  1867,  a  decree-holder  applied  for  execution  of  hh 
decree.  A  notice  was  thereupon  issued  to  the  judgment  debtor  to  ahow 
cause  on  the  13th  July  1867  why  the  decree  should  not  be  executed 
against  him.  The  judgment  debtor  not  appearing  to  show  cause  on  the 
13th  July  1867,  the  Subordinate  Judge  of  Surat  ordered  a  warrant  to  be 
issued.  Subsequently  on  the  same  day  (I3th  July  1867),  the  decree- 
holder  applied  to  the  Court  to  stop  aU  further  proceedings  in  the  case, 
on  the  ground  that  the  judgment  debtor  had  promised  to  satisfy  the 
decree.  The  decree,  howeTer,  remaining  unsatisfied,  the  judgment 
creditor,  on  the  12th  July  1870,  presented  a  second  application  for  execu- 
tion. The  Subordinate  Judge  rejected  it  as  barred  under  Sec.  20  of  Act 
XI V.  of  1859,  as  it  wai»  be^-ond  three  years  from  the  26th  June  1867, 
the  date  of  the  previous  application.  In  ^PP^^y  ^^^  District  Judge 
confirmed  the  order. 

On  special  appeal,  the  High  Court  reversed  the  orders  of  both  the 
lower  courts  and  held  the  proceedings  to  have  commenced  on  the  26th 
June  1867  and  continued  till  the  13th  July  1867  on  which  day  the 
judgment  debtor  was  to  show  cause,  and  up  to  which  day,  therefore,  the 
judgment  creditor  must  be  considered  as  going  on  with  one  and  the  same 
proceeding,  as  the  first  court  actually  made  an  order  for  a  wanant  to 
issue  on  that  day. 

rilHIS  was  a  Miscellaneous   Special  Appeal  from  the  order 
of  W.  H.  Newnham,  Acting  District  Judge  of  Surat,  in 
Miscellaneous  Appeal  No.  285  of  1871,  confirming  the  order 
of  the  Subordinate  Judge  of  Surat. 

Ddmodhar  obtained  a  decree  against  Gulabdds,  in  the  Court 
of  the  Principal  Sudr  Amin  of  Sxirat,  on  the  25th  September 
1861.  After  several  ineffectual  attempts  at  execution,  he 
made  an  application  to  execute  his  decree  on  the  2Gth  June 
1867.  A  notice  was  issued  on  the  same  day,  calling  upon 
the  judgment  debtor  to  appear  on  the  13th  July  1867  to 
show  cause  why  the  decree  should  not  be  executed  against 
him.  The  notice  was  duly  served  on  Gulabdas.  The  Court 
took  up  the  case  on  the  13th  July    1867.    The  name  of 
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Oulabd^s  was  called  out,  but  ss  he  did  not  appear  to  show       ^^7^' 
cause,  the  Court  passed  an  order  for   the  issue  of  a  warrant.  Da'modhab 
During  the  course  of  the  day,  however,  the  decree-holder         v. 
represented  to  the  Court  that  as  the  judgment  debtor  pro-   lalbha'i. 
mised  to  satisfy  the  decree  in  a  short  time,  no  further  pro- 
ceedings might  be  taken  in  the  matter  for  the  present.    The 
execution  case,  accordingly,  was  struck  off  the  file  on  tho 
13th  July  1867.     On  the  12th  July  1870,  another  applica- 
tion for  execution  was  made  by  the  decree-holder.   Gulabd^s 
contended  that  it  was  barred  by  limitation.     The  First  Class 
Subordinate  Judge  of  Sdrat  considered  the  previous  pro- 
ceedings in  execution  pending  only  till  the  26th  June  1867, 
tho  day  on  which  the  former  application  was  presented,  and 
held  the  application  of  tho  12th  July  1870  barred  by  Section 
20,  Act  XIV.  of  1859,  as  it  was  beyond  three  years  from  the 
date  of  the  previous  application.     In  appeal,  the  District 
Judge  of  Surat  confirmed  the  order  of ^tho  first  Court. 

The  appeal  was  argifed  before  Sargent,  Acting  C. J.,  and 
Melvill,  J.,  on  the  9th  July  1872. 

Nagindds  Tulaidda  for  the  appellant : — As  the  case  was 
called  on  for  hearing  on  tho  13th  July  1867  and  an  order  for 
the  issse  of  a  warrant  was  made  on  that  day,  the  proceedings 
must  bo  regarded  as  pending  up  to  that  date.  Any  act 
bond  fide  performed  by  the  execution  creditor  or  by  the 
Court  or  its  oflBcer  for  the  furtherance  of  the  execution  of 
the  decree  is  a  proceeding  within  the  meaning  of  Sec.  20  of 
Act  XIV.  of  1859.  In  the  present  case,  a  warrant  for 
execution  was  actually  ordered  to  bo  issued.  It  could  not 
be  maintained  that  that  order  was  not  for  the  furtherance 
of  the  execution  of  the  decree.  The  mere  fact  of  the  case 
being  subsequently  struck  off  the  file^  does  not  show  any  want 
of  bond  fides,  on  the  part  of  the  decree-holder*.  He  cited 
Bam  Sahaye  Singh  v.  Degtm  Singh  (a). 

Dhirajlal  Mathurddds  contra.  : — On  the  13th  July  1867, 
the  judgment  debtor  was  not  present  in  Court.  The  decree- 
holder,  of  his  own  accord,  asked  the  Court  on  that  day  to 

(a)  6  Calc.  W.  Rep.  Mis.  R.  98. 
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1872.       drop  all  proceedings.    Ifc  conld  not,  therefofrcj  be  maintained 


Da'modhas  that  he  was  acting  bond  fide  to  have  his  decree  satisfied. 
V.  Hence,  according  to  the  several  rolings  of  this   Conrt  and  of 

l^!hm^u  ^^®  Calcutta  High  Court,  the  application  of  the  12th  July 
1870  most  not  be  considered  as  made  in  time.  [Mclvill,  J., 
referred  to  the  ruling  of  the  Privy  Council  in  Boy  Dhunput 
Singh  v.  Madhomotee  Debia  (().] 

PsB  Curiam  : — ^The  Acting  Judge  was  wrong  in  holding 
that  the  last  proceeding  in  execution  was  on  the  26th  June 
1867.  That  was  the  date  of  the  commencement  of  the  pro- 
ceedings which  continued  up  to  the  13th  July  1867,  the  day 
on  which  the  defendant  was  to  show  cause,  and  the  plaintiff 
must  be  considered  as  going  on  with  one  and  the  same  pro- 
ceeding up  to  that  day.  Moreover,  it  appears  from  the 
record  of  proceedings  in  execution  that  the  Court  actually 
made  an  order  for  a  warrant  to  issue  on  that  day,  although 
it  was  subsequently  vacated  by  the  desire  of  the  plaintiff. 
The  order,  therefore,  must  be  reversed  with  costs  on  special 
respondent  throughout. 

Order  reversed  with  costs, 
(h)  8  Madias  Jurist,  308. 
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[Appellate  Civil  Jurisdiction.]  juiy^a 


Sj)ecial  Appeal  No.  126  of  1872. 

Pra'gji  Kudarji Apjyellant. 

Endarji  Bhimbha'i    Respoiident. 

Civ,  Froc.  Code,  Sec,  7— Joinder  ofd^erent  causes  of  action* 

In  186P,  P.  brought  a^^S^Ml^againflt  his  grandmother  K  and  another 
person,  for  possession  of  a  pieco  of  land  which  P.  alleged  had  descended 
to  him  from  his  grandfather.  In  1870,  P.  sued  the  said  K.  and  one  E. 
for  some  trees  which  he  also  claimed  by  right  of  inheritance  from  his 
grandfather. 

Heidih&t  the  causes  of  action  in  the  two  suits  by  P.  were  differenti 
Tiz.)  unlawful  alienations  by  K.  of  the  respective  properties,  the  subject 
matter  of  the  different  suits. 

Sec.  7y  Civ.  Proc.  Code  requires  that  every  suit  should  include  the 
whole  of  the  claim,  arising  from  the  same  cause  of  action,  but  although 
the  Civil  Procedure  allows  of  claims  arising  from  different  causes  of 
action  being  included  in  the  same  plaint^  there  is  no  provision  of  law 
which  makes  it  obligatory  ,on  the  plaintiff  to  do  so. 

rPHIS  was  a  special  appeal  from    the  decision  of  W.  H* 
Newnham,  Acting  District  Judge  of  S6rat,    in  Appeal 
No.  177  of  1871,  reversing  the  decree  of  the   Subordinate 
Judge  of  Bulsar. 

Pr&gji  brought  this  suit  against  Endarji  and  Kdsij  Prdgji's 
grandmother,  to  recover  possession  of  40  trees.  Prdgji  claim- 
ed the  trees  as  having  been  inherited  by  him  from  his  grand- 
father. Prdgji  alleged  that  the  trees  were  in  the  possession 
of  Kdsi. 

Endarji  stated  that  he  purchased  the  trees  from  Kdsi  and 
contended  that  the  claim  was  barred  by  the  law  of  limitation 
and  by  Section  7  of  the  Civil  Procedure  Code. 

Kdsi  admitted  the  sale  alleged  by  Pt^gji. 

The  Subordinate  Judge  awarded  the  plaintiff's  daim, 
holding  that  neither  the  law  of  limitation  nor  Section  7  of  the 
Civil  Procedure  Code  barred  the  suit. 

On  appeal,  the  District  Judge  held  that  the  claim  was 

barred  by  Section  7  of  Act  VIII.  of  1859^  and  reversed  the 
33  HO 
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f- 


Bhikbha'i. 


^872. decree  of  the  Court  of  first  instance.    The  District  Judge 

Pba'gji     gave  the  following  reasons  for  coming  to  this  conclusion  : — 

V, 

iHmB^'i.  "  Secondly,  it  is  barred  by  Section  7.  I  find  that  in  1 869 
the  plaintifE  sued  Kisi  and  the  heir  of  one  Bhuld  for  a  part 
of  the  land  that  descended  from  his  grandfather,  and  the 
contention  is  that  he  should  have  sued  for  the  whole  of  such 
property  then,  and  cannot  now  sue  for  another  portion. 
The  Subordinate  Judge  has,  however,  held  the  claim  not  bar- 
red on  the  ground  that  the  parties  were  not  identical  in  the 
two  suits.  In  Vi^u  et  al  v.  N.  Ddbhulkar  (a)  the  plaintiff 
brought  separate  suits  against  alienees  of  joint  property 
including  the  co-parcener  in  each.  The  Court  held  that  as 
he  had  one  cause  of  action  against  the  co-parcener,  he  was 
wrong  in  splitting  up  that  claim,  but  declined  to  interfere 
with  the  decrees  of  the  Lower  Courts,  because  these  suits 
were  brought  simultaneously.  In  the  present  instance,  they 
are  successive ;  and  the  reason  of  the  present  defendants 
not  having  been  both  parties  in  the  former  suit  is  that  the 
plaintiff  did  not,  as  he  should  have  done,  include  Endarji  in 
the  former  suit,  and  claim  this  portion  of  the  family  property 
from  him  as  both  co-parcener  and  alienee.  The  sale  to  him 
by  K&ai  had  taken  place  in  1866  before  the  former  suit, 
and  this  claim  should  have  been  made  in  the  former  suit : 
Ahhvram  Das  v.  Sriram  Das  (b), 

"  In  the  present  case  Kdsi  occupies  the  position  of  Pdndu* 
rang  in  Vithu's  case  above  quoted.  I  find  that  under  that 
ruling  the  plaintiff  should  have  either  sued  to  establish  his 
right  to  the  wliole  property  descended  from  his  grand&ther 
either  against  Kdsi  or  Kdsi  and  Endarji  as  a  co-parcener  and 
subsequently  sued  the  alienees,  or  should  have  brought  a 
general  action  against  the  co-parceners  and  alienees.  Not 
having  done  so,  he  has  split  the  cause  of  action,  and  as  the 
suits  were  not  simultaneous,  the  reason  for  affirming  the 
decree  does  not  exist.  I  consider,  therefore,  that  the  claim 
must  be  rejected  as  barred  by  Section  7  J 


}} 


(a)  5  Bom.  H.  C.  Sep.  A.  C.  J.  20.      (i)  3  Beog.  Law.  Bep.  A.  C.  421. 
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The  appeal  was  argaed  before  Sargent,  Acting  C.J.,  and       ^^2. 
Melvill,  J.,  on  the  9th  July  1872.  Pba'gji 

Shicaharikar  Oomndrdm  for  the  appellant :— The  Judge  kndabji 
was  wrong  in  holding  that  the  claim  was  barred  by  Section  7  Bhimbha'i, 
of  Act  VIII.  of  1859.  As  the  former  and  present  suits  were 
brought  on  two  distinct  causes  of  action,  the  provisions 
of  that  section  do  not  apply  to  the  present  suit.  He  cited 
Kdkdji  Bdnojl  v.  Bdpuji  Madhavrdv  (c),  Mothoor  Mohun 
Miindul  and  otlicrs  v.  Khemiuikuree  Dossee  avd  others  (d). 

Ndndhhdl  Hai'ldda  for  the  resiJondent. 

Per  CufiiAM  : — ^The  causes  of  action  were  difEerentin  this 
and  the  preceding  suits  by  the  plaintiff,  namely,  the  unlaw- 
ful alienations  by  Kdshi  of  the  different  properties,  the  sub- 
ject matter  of  the  different  suits. 

Section  7  requires  that  every  suit  should  include  the  whole 
of  the  claim  arising  c^t  of  the  same  cause  of  action,  but 
although  the  Civil  Procedure  allows  of  claims  arising  out 
of  different  causes  of  action  being  included  in  the  same 
plaint,  there  is  no  section  which  makes  it  obligatory  on  the 
plaintiff  to  do  so. 

Decree  reversed  and  claim  allowed  with  coats  on  respondent 
throughout. 

Decree  reversed  with  costs, 
(e)  8  Bom.  H.  C.  Rep.  A.  0.  J.  205.       (d)  5  Cale.  W.  Rep.  Civ.  R.  182 
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jif/th  [Appellate  Civil  Jukisdictiox.] 

Special  Afpeal  No.  79  of  1872. 

Mabvala'  bin  Gina'pa' Appellant. 

Bhaqyanta'  bin  Devji    Respondent. 

lAmitatian — Payment — Arrean — Caute  of  Actum. 

Where  thexe  has  been  no  recognition  of  title  nor  any  payment  of 
dues  within  the  period  of  limitation  prescribed  by  law,  there  is  a  suffi- 
cient bar  to  the  claimant's  right  to  reooyer,  if  he  eTer  had  any. 

The  cause  of  action  to  establish  tide  and  the  cause  of  action  to  recoTer 
L|^  x^.^^  arrears  which  rest  on  such  title  are  not  distinct  and  independent  of  each 

.      ^  other ;  so  that  if  the  former  be  barred,  even  those  arrears,  which  may  be 

/Cl   ^  *  within  the  law  of  limitations,  cannot  be  recovered. 

•^      npHIS  was  a  special  appeal  from  the  decision  of  A.  Lyon, 
^1^  Acting  Assistant  Judge  Pull  Power  at  Soldpur,  revers- 

Z  r  I  ro  •  I  •  n  •      jjjg  ^^  decree  of  the  Subordinate  Judge. 


I.Lfl?.  5" 


•»►!> 


The  plaintiff  alleged  that  he  was*  a  hereditary  holder  of 
the  office  of  M&h£rof  the  village  of  Varvad  in  the  Collector- 
ate  of  Soldpur  and  entitled  as  such  to  receive  from  the  in- 
habitants certain  dues  for  services  which  he  was  liable  to 
perform  at  their  bidding ;  and  prayed  for  a  decree  against 
the  defendant  who  refused  to  pay  his  dues. 

The  defendant,  in  his  written  statement,  answered  that  it 
was  not  the  plaintiff  who  was  the  hereditaiy  holder  of  the 
office  of  M&hdr  of  his  village  but  another  person ;  that  he 
had  not  taken  any  service  from  the  plaintiff  within  twelve 
years  of  the  filing  of  his  suit  and  had  made  him  no  pay- 
ment; that  without  the  performance  of  some  service  the 
plaintiff  could  make  no  demand;  and  lastly  the  demand 
made  was  excessive. 

The  court  of  first  instance  raised  the  following  issues  :^ 

1.  Is  the  plaintiff  the  hereditary  holder  of  the  M&hdr's 
office  at  Varvad  ? 

2.  If  so,  is  he  entitled  to  the  dues  claimed  without  per- 
forming service  ? 

3.  la  the  claim  barred  ? 
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4.    Is  the  sum  asked  for  correctly  estimated  ?  1872. 

The  Court  on  the  first  issue  found  for  the  plaintiff;  but   ^^^"J^'^^' 
against  him  on  the  others  and  therefore  rejected  his  claim.        Gina'pa' 

r. 

The  Appellate  Court  did  not  consider  the  first  issue,  as  it  Bhaqvanta' 
was  of  opinion  that  the  parties  had  not  questioned  the  find-  Pevji. 
ing  of  the  Court  of  first  instance  as  to  the  plaintiff  being  the 
hereditary  holder  of  the  ofiice.  On  the  second  issue,  it 
found  on  the  authority  of  Beema  Shiinicr  et  al  v.  Jamasjec  el 
al  (a)  that  it  was  not  necessary  that  the  plaintiff  should  have 
actually  performed  any  service.  On  the  third  issue  as  to 
limitation,  the  Court  found  on  the  evidence  that  the  plaintiff 
had  failed  to  prove  any  receipt  from  the  defendant  within  12 
years  and  that  on  the  other  hand  the  defendant  had  succeed- 
ed in  showing  that  ho  had  ceased  to  make  any  payment  to 
the  plaintiff  for  more  than  12  years.  But  the  Court  was 
further  of  opinion  that  "  as  there  can  be  no  doubt  of  the 
plaintiff's  ownership,"  so  much  of  the  arrears  as  were  not 
barred  ought  to  bo  awarded  and  passed  a  decree  accordingly. 

The  defendant  made  a  special  appeal  to  the  High  Court. 
It  was  heard  by  Lloyd  and  Kemball,  J  J. 

Bahiravndth  Mangesh  for  tho  special  appellant  : — ^The 
Appellate  Court  has  distinctly  found  that  the  plaintiff  has 
failed  to  prove  that  he  has  received  any  payment  within  12 
years.  The  original  court  had  gone  further  and  held  that 
he  had  not  at  any  time  received  anything  from  the  defendant 
in  respect  of  the  Mdhdr's  office.  Upon  these  findings  the 
claim  is  completely  barred.  It  comes  within  the  principle 
laid  down  in  MdMrdiui  FatesamjjiY,  BesaiKalUanrdi  [h) 
$sid  Bdiji  Manor  v.  Desdi  Kallidnrdi  (c),  tho  plaintiff  having 
lost  his  remedy  lost  his  right  also.  The  Privy  Council  de- 
cision in  Beeina  ShunTcer  v.  Jamasjee  does  not  apply, 
as  the  point  in  dispute  here  did  not  and  could  not 
arise  in  that  case.  The  suit  there  was  brought  by  the 
hereditary  holders  of  the  offices  of  Mujmoodar,  Parekh, 
and  Mehta  for  24  years'  arrears  of  dues  against  the  In&mddr 

(a)  2  Moo.  Ind.  Ap.  23.  (b)  4  Bom.  H.  C.  Rep.  A.  C.  J.  189. 

^c)  6  Bom.  H.  C.  Hep.  A.  C.  J.  56. 
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1872.       of  Dindolee,  when  Regulation  V.  of  1827  was  in  force.    The 
Madva'la'  first  section  thereof  provided  that  possession  of  inunoveable 

bin 

GiNA'PA'  property  for  thirty  years  showed  good  title.  The  plain- 
Bhagvanta  *^^  having  brought  their  suit  within  thirty  years  the 
^^ia  question  of  extinction  of  title  could  not  arise.  The  demand 
of  their  arrears  was  held  to  be  limited  to  twelve  years. 
While  the  present  suit  is  bix)ught  under  Act  XIV.  of  1859 
which  not  only  bars  the  plaintiff's  remedy,  but  if  he  takes  no 
steps  to  keep  his  right  to  immoveable  property  alive  within 
twelve  years,  reduces  his  right  to  nothing.  If  it  be  held  that 
the  cause  of  action  to  establish  a  title  and  the  cause  of  action 
to  recover  arrears  were  different,  there  would  be  no  limita- 
tion to  suits.  A  hereditary  oflScer  might  bring  his  action  to 
recover  arrears  allowed  by  the  law  of  limitation  for  the  time 
being  after  any  number  of  years  even  though  he  have  receiv- 
ed nothing  whatever  during  all  that  time. 

Jandrdan  Sakhdrdm  Gudcjil  for  the  special  respondent : — 
The  present  case  is  distinguishable  from  the  Bombay  cases 
cited  by  the  appellant.  In  both  of  them,  the  demand  was  for 
fixed  yearly  allowances.  In  the  present  case,  the  amount 
due  depended  upon  the  produce  of  each  year.  If  the  defen- 
dant in  any  particular  year  got  no  produce,  the  plaintiff 
could  claim  no  due.  It  is  besides  questionable  whether  the 
Court's  ruling  in  these  cases  is  correct.  It  is  opposed  to  the 
principle  recognized  in  a  series  of  well-known  decisions 
in  the  matter  of  instalments,  {d)  If  a  debt  be  payable  by 
twenty  yearly  instalments  and  nothing  has  been  paid  for 
fifteen  years,  this  does  not  extinguish  the  creditor's  right  to 
sue  in  the  sixteenth  year,  though  he  will  only  be  entitled  to 
recover  those  instalments  which  are  not  time-barred.  The 
principle  enunciated  is  that  a  new  cause  of  action  arises 
when  each  instalment  falls  due.  In  the  present  case,  the 
nature  of  the  right  is  the  same,  but  the  amount  varies 
yearly,  and  it  is,  therefore,  exactly  similar  to  the  above  cases 
and  is  also  similar  to  the  case  of  Beetna  ShunlcerY.  Jamasjee. 
The  latter  case   shows  that  the  general  right  does  not  bcv 

(«0  HOmkrishna  v.  Baydji  5  Bom.  H.  0.  Rep,  A.  C.  J.  35  and  Utamrdm 
V.  Ovdharlai  6  Ibid  45. 
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come  extinguished  without  thirty  years*  adverse  possession i®^^. 

under  Regulation  V.  of  1827  Sec.  1  which  is  still  extant  and    Madvala' 
contains  the  law  of  prescription  for  the  Bombay  Presidency.     Gina'pa' 
That  this  view  is  correct  appears  from  the  observations  of  bhagvakta' 
Scotland,  C.J.,  in  Doed.  Kullamal  v.  Kuppu  Pillai  (e).     His      ^^^^ 
Lordship  expressly  said  that  the   Indian  law  of  limitation 
barred  the  remedy  only  but  did  not  extinguish  the  right. 
The  Honourable  Mr.  Stephen  supports  the  ^amo  view.     In 
his  speech  at    the  second  reading  of  the  new  Limitation 
Bill  (now  Act  IX.  of   1871)  ho  says  ''  Part  IV.  is  entirely 
new  and  comprises  a  part  of  the  law  of  British  India  which 
is  at  present  in  a  most  vague  and  unsatisfactory  state.     I 
refer  to  the  law  of  prescription       *     ♦     *     .     In  the  Bom- 
bay Presidency  there  is  a  Regulation  (V.  of  1827)   which 
gives   in   certain  instances,    a  thirty    years*   proscription; 
but  in  Bengal  and  Madras  there  is  no  law  at  all  upon  the 
subject,  though  there  are  several  vague  and  inconsistent  de- 
finitions of  the  Courts.^     The  new  law  of  prescription  which 
supersedes  the  law  of  1827,  is  contained  in  Sec.  27 — 29  of 
Act  IX.   of  1871  and  item  131  of  Schedule  II.   shows  the 
point  of  time  from  which  the  limitation  in  case  of  hereditary 
offices   is  to  be  counted,   viz.    "  when  the  plaintiff   is  first 
refused  the  enjoyment  of  the  right.**     Such  a  refusal  twelve 
years  before  the  suit  has  not  been  shown  in  this  case.    As 
Part   rV.    of  the    Act  of   1871    is    professedly  passed  to 
clear  up  the  doubtful  part  of  the  Act  of  1859,  the  two  may 
be  read  together.     It  is  an  established  maxim  of  law  that 
'^all  acts  in  pari  materid  are  to  bo  taken  together  as  if  they 
were   one  law.     It  is  contended  that  if  the  cause  of  ac- 
tion to  establish  title  and  that  to  recover  arrears  be  taken  to 
be  different,  there  would  be  practically  no  limitation  at  all ; 
but  this  contention  is  answered  by  showing  that  the  fact 
that  the  plaintiff  cannot  get  any  arrears  which  are  time-bar- 
red is  the  result  of  the  law  of  limitation  itself. 

Pkb  Curum  : — This  was  a  suit  to  recover  three  years  of 
dues  alleged  to  be  owing  to  the  plaintiff  as  hereditary  MdMr 
of  the  village  of  Yarvad  within  the  Solupur  District.    The 

(e)  1  Mad  H.  C.  Rep.  85. 
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^^^^'        defendant,  a  cultivator  of  the  same  village,  denied  tliat  the 
Madvala'    plaintiff  was  a  hereditary  Miihdr  and  alleged  tliathehad 
Gina'pa'     never  paid  him  any  dues.     The  Subordinate  Judge  found 
Bhagvanta'  *^^  *^®  plaintiff  was  a  hereditary  Mah&r  but  rejected  his 
Dbvji       claim,  first,  because  he  was  not  entitled  to  dues  without  per- 
forming services,  and  secondly,  because  he  had  failed  to  prove 
that  he  ever  received  such  dues  from  the  defendant.    The 
Assistant  Judge,  in  appeal,  reversed  this  decree  holding,  on 
the  authority  of  a  judgment  of  the  Privy  Council  in  Beema- 
shanker  v.  Javicsjee  {nhi  supra),  that  it  was  sufficient  if 
plaintiff  was  ready  and  willing  to   perform   service  when 

ft 

required  of  him  and  that,  as  there  was  no  doubt  of  the 
plaintiff's  ownership,  length  of  time  alone  would  not  be 
sufficient  to  bar  his  claim. 

The  Assistant  Judge  found  as  a  fact  that  plaintiff  had  not 
proved  any  payments  within  12  years  and  we  have  first  to  de- 
cide, on  the  question  of  limitation,  whether  or  not  that  fact 
is  a  complete  bar  to  this  tiction.  We  are  unable  to  say  with 
confidence  what  the  Assistant  Judge  means  by  the  remark 
^'  as  there  can  be  no  doubt  of  the  plaintiff's  ownership  " ;  but 
we  understand  him  to  lay  down  this  proposition  that  mere 
omission  to  pay  or  to  demand  such  dues  for  any  length  of 
time,  say  200  years,  cannot  jyer  se  operate  to  bar  a  right  of  ac- 
tion to  recover  as  many  years'  arrears  as  are  within  the  statut- 
able period  applicable  to  the  case  ;  in  other  words,  that  the 
cause  of  action  to  establish  title,  and  the  cause  of  action 
to  recover  a  year's  dues,  which  rests  on  such  title,  are 
totally  distinct  and  independent  of  each  other.  If  that 
were  so,  there  would  be  no  law  of  limitation,  as  was  observed 
by  the  late  Chief  Justice  of  this  Court  in  Rdiji  Manor 
et  al  V.  Besdh  Kalidnm  Hahimatrai  (ubi  sxipra)  but  we 
think  that  the  Assistant  Judge  has  mis-apprehended  the 
effect  of  the  Privy  Council  judgment,  which  he  quotes. 
The  suit  there  was  for  the  recovery  of  24  years*  arrears  of 
fees  incident  to  the  offices  of  Muzmoodar,  Parokh,  and  Metha; 
and  the  Judges  of  the  Suddur  Dewanee  Adalat,  from  whose 
decision  the  case  went  up  in  appeal,  had  held  that  the  plain* 
tiffs  were  entitled  to  recover  12  years'  arrears.    The  costen* 


BOMBAY   HIGH   COURT   REPORTS.  265 

tion   of   the  defendants^   who    were  appellants  before  the        ^^72. 


Privy  Council,  was,  amongst  other  things,    that  the   claim    Madvala' 
was  baiTed  in  toto  by  Sec.  T.,  Reg.  V.  of  1827,  or  that,  at  all     Gina'pa' 


events,   it  should  be  reduced   to  the   amount    of  6  years'  bhagvahta' 
arrears,  under  the  3rd  section  of  that  Regulation ;  while  the      ^^^ 
plaintiffs  insisted  that   their  claim  ought   to   have  been  ex- 
tended to  the  whole  of  the  24   years,  by  virtue  of  the  pro- 
visions of  the  1st  section.     Thus,  then,  two  questions  of  limi- 
tation were  before  their  Lordships ;  one  relating  to  the  title 
to  the  hereditary  oflSce,  and  the  other  having  reference  to 
the  extent  of  aiTcars  recoverable.     Section  I.  was,  no  doubt, 
applicable  to   the  first   question,  according  to  the  ruling  of 
the  Privy  Council  in  another  case,  to  the  effect  that  it  pro- 
vided for  limitation  of  suits,  as  well  as  titles  by  prescription. 
Seeing,  therefore,   that  it  was  not  pretended  the   plaintiffs 
had  been  out  of  enjoyment  for  more  than  24  years,  it  is  not 
easy   to   understand  what   objects   the  appellants    had   in 
resorting   to  a  provision  of  the  law,  which  allowed  30  years ; 
however,  it  may  be  presumed  that  the  point  was  not  seriously 
argued,  or,  if  argued,  that  no  consideration  was  given  to  it  ; 
for  it  is  clear  that  the  remarks,  which  occur  in  the  judgment, 
on   the  scope  and   effect  of  the  Ist  section,   had   reference 
solely  to  the  contention  of  the   respondents,   founded   upon 
it.     Wo   are  unable  to  find  any  thing  in  the  said  judgment 
which  supports  the  view  the  Assistant  Judge  has   adopted, 
and  it  would  certainly  require  a  very   strong  and  very  clear 
expression  of  opinion  to  induce  us  to  depart    from   the  prin- 
ciple, uniformly  acted  on  by  this  Court,  that  where  there  has 
been  no  recognition  of  title,  nor  any  payment  of  dues  claimed 
within  the  period  of  limitation  prescribed  by  law,  there  is 
a  sufficient  bar  to  the  claimant's  right  to  recover,  if  he  ever 
had  any.     Wo  find,  therefore,  that  the  present  suit  is  barred 
and,  accoi-dingly,  reverse  the  lower  Court's  decree  and  con- 
firm that  of  the  Court  of  first  instance.     All  costs  on   re- 
spondent. 

Decree  accordingltf. 


34  HC 
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jl^^l2  [Appellate  Civil  Jurisdiction.] 

Beijular  Appeal  No.  50  of  1871. 

Shbiniva's  UdpiraV , . . ,  Appellant. 

L.  Reid,  District  Magistrate  of  Dhar- 
war;  Rangra'v  Bhima'ji,  1st  Class 
Subordinate  Magistrate,  and  Krish- 
nara'v  Hanmant  Respondents. 

Privacy  J  invasion  of— Openinf/  new  icindows. 
Where  the  plaintiff  opened  a  new  window  in  his  house  at  Dharwar, 
which  rendered  the  defendant's  house  less  private  than  before : — 

Hdd  that  the  plaintiff  was  not  guilty  of  any  tortious  act,  and  should 
not  be  debarred  from  improving  his  own  house,  though  the  effect  might 
be,  to  some  extent,  prejudicial  to  his  neighbour. 

To  establish  such  an  exceptional  privilege,  as  is  customary  in  this  re- 
spect in  the  towns  of  Guzerat,  evidence  of  the  most  satisfactory  character 
is  necessary. 

rpHIS  was  an  appeal  from  the  decisibn  of  Baron  De  H.  Lar- 
pent^  Acting  Judge  of  Dharwar,  rejecting  the  plaintiff^s 
claim. 

The  facts  of  the  case  are  briefly  these  : — 

The  plaintiff  attempted  to  open  a  window  in  a  wall  of  his 
house^  and  the  third  defendant  resisted  his  doing  so.  The 
defendant  also  laid  an  information  before  the  2nd  defendant, 
the  1st  Class  Subordinate  Magistrate,  who  visited  the  spot 
and  passed  an  order  prohibiting  the  plaintiff  from  opening 
the  window.  This  order,  said  to  have  been  passed  under  the 
authority  of  Sec.  62  of  the  Code  of  Criminal  Procedure,  was 
confirmed  by  the  1st  defendant,  the  Magistrate  of  the  Dis- 
trict. The  plaintiff  brought  this  suit  to  set  aside  the  orders, 
and  to  have  the  3rd  defendant's  obstruction  removed. 

The  Judge  found  on  the  evidence  that  it  was  the '  custom 
in  Dharwar  that  a  person  could  not  make  a  new  aperture, 
which  might  invade  the  privacy  of  his  neighbour,  without  his 
permission,  and  that,  as  a  matter  of  fact^  the  plaintiff's  making 
an  opening  in  his  wall  would  expose  to  view  the  women  of 
the  defendant's  household,  when  they  bathed  at  a  well  in  the 
compound.    Hej  therefore^  decided  against  the  plaintiff. 
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The  appeal  to  the  High  Court  was  heard  by  Gibbs  and       ^^^' 

T.invn    TT  Shbiniva'8 

RuvKdheh  V.  N.  MnmlUh  (with  him   Onnjmfrar  BhditJcnr)  l  reid,  Dis. 
appeared  for  the  appellant :— The  law  will  not  prevent  a  '^^^^^^^^ 
person  from  doing  as  he  likes  with  his  property,  unless  his  Dhabwak  ; 
doing  so  causes  actionable  wrong.     Except  in  Guzerat,  where,  bhima'ji,  Ibt 
following  a  long  course  of  decisions,  the  Court  has  been  oblig-  di^j^tb  Ma- 
ed  to  recognize  a  custom,  it  has  been  held,   throughout  the  ^^'^;^^h- 
Presidencies  of  Bengal,  Madras,  and  Bombay,  that  no  suit  will  naba'v  Han- 
lie  to  have  a  window  closed  up,  even  though  the  defendant  s 
privacy   is   invaded.       See   Gibbon   v.    Abdur  Rnhim    {a)  ; 
Mahomed  Abdur  Rahhn  v.    Blvpi    Sahu  (b)  ;  Dddd    Vali- 
bhdi  V.  Harffovan  Vanmdli  (Special  Appeal  No.  307   of  1871 
decided  by  Melvill  and  Kemball,  JJ.,  on  the  15th  Septem- 
ber 1871) ;  Kanhu  Punjd  v.  Bhavdiii  Dliumd  (Special  Appeal 
No.  339  of  1871  decided  by  Melvill  and  Kemball,  JJ.,  on 
the  29th  November  1871) ;  hnd  KoTruithi  v.  Gnrunada  Pillai 
(r).   Tliereis,  besides,  in  this  case  no  evidence,  such  as  the 
Hindoo  law  requires,  to  prove  a  usage  See  Cole:  Dig.,  Vol.  I., 
pp.  69-99,  Madras  (  3  odn.) . 

Dhirajldl  Mathurddds  (Government  Pleader),  with  him 
Ndiidbhui  Haridds  and  Pdndurang  Balihhadra  for  the  special 
respondent,  referred  to  Kuvarji  v.  Bai  Javo'  (d)  and  ManU 
shanharv,  Trikam  (e). 

Lloyd,  J.  : — In  this  case  the  plaintiff  ShrinivAsrdv  sued 
the  Magistrate  and  1st  Class  Subordinate  Magistrate  of 
Dharwar  and  one  Krishnarav  Hanmant  to  have  the  order  of 
the  1  stand  2nd  defendants,  directing  a  window  which  he* 
(plaintiff)  had  recently  opened  in  his  cook-room  to  be  closed 
up,  cancelled,  and  also  to  have  the  obstruction  of  the  3rd 
defendant  to  his  (plaintifTs)  opening  the  said  window 
removed. 

The  Judge  of  Dharwar,  in  whose  minute  the  particulars  of 
of  the  case  are  fully  set  forth,  decided  that  the  order  passed 

(n)  3  Ren.  Law,  Rep.  A.  J.  411.  (h)  n  Ibid  C70. 

(c)  3  Mad.  11.  C,  Rep.  141 .  (d)  6  Bom.  II,  C,  Rep.  A.  C.  J.,  143. 

(e)  5  Ibid  42, 
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1872.        by  the  First  Class  Subordinate  Magistrate  and  confirmed  by 


Shkiniva's   the  District  Magistrate  was  issued  under  legal  authority,  and 

V.  that  it  did  not  constitute  a  cause  of    action  against  those 

TBicT  Magis-  officers^  and  with  respect  to  the  third   defendant  the  Judge 

TRATB  OF    found  that  the  plaintifE's   new  window   interfered  with  his 

Ranora'v    privacy,  and  tliat  according  to  the  custom  of  the  country,  no 

JdHImA.  JI}  1ST 

Class  Subor-  one  could  make  a  new  aperture  in  his  own  wall  which  might 

GisTRATE.    invade  the  privacy  of  his  neighbour  without   that  neigh- 

A^A'v^AN-  '^^"''^^  permission,    and  ho,  therefore,  considered   that   the 

MANT,       plaintiff  should  bo  restrained  from  building  the  new  window 

and  he,  accordingly,  threw  out  the  claim. 

The  plaintiff  brings  this  appeal  against  all  three  original 
defendants. 

On  its  being  intimated  to  the  appellant's  Vakil  that  the 
Court  was  of  opinion  that  the  Judge  below  was  right  as  to 
the  non-liability  of  the  first  and  second  defendants  to  this 
action,  he  did  not  press  the  first  pofnt  raised  in  the  appeal, 
so  that  we  may  pass  on  to  the  other  chief  points  which  seem 
to  be  : 

Whether,  in  the  exercise  of  his  undoubted  right  to  improve 
his  own  property,  the  plaintiff  has  done  that  to  which  the 
defendant  can  legally  object  ?  and 

Whether  there  is  a  local  custom  prevailing  in  Dharwar 
which  should  operate  to  prevent  the  plaintiff  opening  the 
window  in  question  ? 

It  may  be  taken  to  have  been  correctly  found  by  the  Judge 
that  the  window  complained  of  would,  to  a  certain  extent, 
render  the  third  defendant's  compound  less  private  than 
heretofore,  but  it  is  within  the  power  of  the  defendant  to 
adopt  some  arrangement  by  which  the  inconvenience  arising 
therefrom,  if  any,  may  be  avoided ;  and  it  is  more  reasonable 
tliat  the  defendant  should  protect  himself  than  that  the  plain- 
tiff should  be  debarred  from  improving  his  own  house,  for, 
as  was  observed  by  Mr.  Justice  Markby  in  the  case  reported 
at  page  070,  vol.  V.  B.  L.  R.,  "  to  hold  that  privacy  is  a  right 
and  the  invasion  of  it  an  injury  would  lead,  as  it  appears  to 
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me,  to  the  most  alarming  consequences  to    the  owners  of       1872. 
house  property  m  towns.  Udpiba'v 

V. 

It  has  been  recently  held  by  this  Court  (Special  AppealsNos.  I^-  I^kid,  Dis- 

*!  tbictMaqis- 

30/  of  1871   and  339  of  1871)  that  the  mere  opening  of  a    tbatrof 

door  m  a  person  s  own  promises  does  not  conshtntc  a  cniiso  of    kanora'v 

action,  and  after  consulting  all  the  authorities  that  have  been  Bhima  ji,  1st 
'  ^  Class  Htbor- 

refeiTod  to,  we  think,  unless-  we  can  coincide  with  the  Judge  dinate  Ma- 

OI  STB  ATE, 

that  the  local  custom  has  been  established,  the  plaintiff  should  and  Kbish- 
succeed.  With  reference  to  this  alleged  custom,  it  must  be  ^^^mant.^^" 
observed  that  it  was  not  set  up  in  the  written  statement,  and 
though  certain  witnesses  depose  to  the  effect  that  it  was 
not  customary  to  allow  doors  and  windows  to  be  opened 
without  permission,  if  the  privacy  of  neighbours  is  thereby 
interfered  with,  it  appears  to  us  that  their  evidence  is  too 
vague,  and  that  to  establish  the  point  it  should  have  been 
shown  that  the  custom  was  approved  or  immemorial,  or  that 

it  had  been  judicially  recognized. 

• 

The  various  decisions  quoted  by  the  Judge  refer  solely  to 
a  custom  prevailing  in  towns  in  Gnjerat,  and  this  Court, 
as  has  before  been  said,  would  be  very  unwilling  to  extend  this 
exceptional  privilege  without  the  most  satisfactory  proof 
that  it  prevailed  elsewhere. 

We,  therefore,  amend  the  decree  of  the  lower  Court  and 
order  that  the  obstruction,  made  by  the  third  defendant  to 
the  plaintiffs  opening  the  window  in  question,  be  removed, 
and  direct  that  the  plaintiff  pay  the  costs  of  the  Magistrate 
and  1  st  Class  Subordinate  Magistrate*,  and  that  all  other  costs 
in  this  suit  be  paid  by  the  defendant. 

Decree  accordingly. 
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jJ?J^25.  fORiGixAL  Civil  Jurisdiction.] 

S/u/iVo.  585  0/1871. 

SuaAXOHAND  vShivda's  and  Other s Plaintiff. 

MuLCTiAND  Joha'rimal    Dpfoulauf. 

Came  of  action — Whol^,  cawie  of  action — Iluiidi — Action  against  inihrser 
— Jurisdiction — Letters  Patent,  High  Court ^  CI.  12. 

The  contract  that  the  indorsei*  of  a  hundi  enters  into  is  to  pay  the 
amount  of  the  hwndi  to  the  holder  (in  case  the  drawee  makes  default)  in 
the  place  where  the  hundi  has  been  indorsed  by  him  and  not  in  the  place 
where  it  is  made  payable. 

Where,  therefore,  a  hundi  indoi-sed  and  delivered  in  A j mere  was  pay- 
able in  Bombay  where  it  was  dishonoured,  it  was  held  that  the  cause  of 
action  of  the  holder  against  the  indorser  did  not  arise  wholly  in  Bombay. 

Whether  it  arose  in  part  in  Bombay — Quare. 

FTHIS  was  a  suit  by  the  holders  against  the  indorser  of  a 
Marwadi  hundi. 

The  huiuli  was  addressed  by  K&ssidas  Vanareida  (the 
drawer)  at  Mandusar  to  Bhdichand  Jumakrdm  (the  drawee) 
at  Bombay  and  stated  ^^  Here  (at  Mandusar)  there  have  been 
deposited  by  VithaldAs  Mantjhhdram  Rs.  2,500  which  have 
been  received.  As  to  the  time  (for  the  payment)  thereof  do 
you  pay  the  amount  to  '  Shah'  after  45  days  from  the  6th  of 
Vaisak  Sud  (26tli  April  1871).  As  to  the  mark  appertain* 
ing  to  the  same  do  you  debit  the  amount  to  my  (the  drawer's) 
account." 

The  liuvdl  was  sold  and  indorsed  over  to  Joh&rimal  Gam- 
bhirmal,  by  him  it  wns  sent  from  Kota  to  the  defendant  at 
Ajmere  in  order  that  iho  amount  might  bo  recovered.  It 
was  there  sold  and  endorsed  by  the  defendant  to  Popsing 
Hardevdas,  by  whom  it  was  sent  to  the  plaintiffs  in  Bombay 
for  collection.  In  Bombay  it  was  presented  for  acceptance 
and  payment,  and  was  dishonoured  and  due  notice  was  given 
to  the  defendant. 

The  defendant,  in  his  written  statement,  alleged  that  he  lived 
and  carried  on  business  at  Ajmere,  and  had  no  place  of  busi- 
ness and  no  place  of  abode  within  the  jurisdiction  of  the 
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Higli  Court,  and  submitted  that  the  cause  of  action  did  not        1872. 
arise  within  the  jurisdiction,  and  that  the  suit  ought  to  bo  Sucjanchand 
dismissed  with  costs.     He  admitted  the  endorsement  of  the  v. 

haniU,  but  alleged  that  it   was  made  at  Ajmerc.     He  also  JUhVmmal. 
set  up  a  defence  upon  the  merits. 

The  case  was  set  down  for  argument  on  the  point  of  juris- 
diction before  Grben,  J.,  on  the  25th  of  July  1872,  when  it 
was  admitted  by  counsel  for  the  plaintiff,  that  the  indorse- 
ment of  the  hnndi  by  the  defendant  had  been  made  at 
Ajmere. 

Farran  (with  him  Latham)  in  support  of  the  jurisdiction: — 
I  shall  contend  that  in  this  case  the  whole  cause  of  action 
(I.e.)  the  obligation  and  its  breach  arose  in  Bombay,  and  that 
therefore  the  Court  has  jurisdiction  to  try  the  cause  and  will 
i-ely  upon  the  judgment  of  Holloway  J.  in  the  case  of  DcSouza 
V.  Coles  (a)  and  the  later  English  decisions  on  the  meaning  of 
the  expression  "  causd  of  action.^'*  (Green,  J. : — How  do  you 
say  the  obligation  of  the  drawer  or  indorser  is  to  pay  in  Bom- 
bay ?  Is  not  the  obligation  he  undertakes  an  obligation  to  pay 
in  the  place  where  he  draws  or  indorses  ?)  I  submit  he  is  in 
the  position  of  a  surety  ;  he  undertakes  to  place  the  holder  in 
the  same  position  as  he  would  be  in  if  no  default  were  made. 
The  holder  is  entitled  to  be  paid  in  the  place  upon  which  the 
hnidi  is  drawn  ;  but  if  the  Court  is  against  me  on  this  point, 
it  18  useless  for  me  to  argue  the  other  and  more  important 
question. 

Maniott  (with  him  Pigot)  contra, — The  contract  that  tho 
drawer  or  indorser  of  a  bill  enters  into  is  not  to  pay  money  in 
the  place  on  which  the  bill  is  drawn,  but  only  to  guarantee 
its  acceptance  and  payment  in  that  place  by  the  drawee,  and 
in  default  of  such  payment,  they  agree,  upon  due  notice,  to 
reimburse  the  holder  in  principal  and  damages  at  the  place 

^NoTE. — The  English  decisions  on  this  point  are  conflicting,  see 
SicJieU  V.  Borc!i>  2  H.  &  C.  954 ;  AlViuaen  v.  Malgarep,  L  Bep.  3  2 
B.  340 ;  Jackson  v.  SpUtaU  L.  Rep.  6  C.  P.  542  ;  Durham  v.  Spence  L. 
Rep.  6  Ex  47  ;  and  Cherri/  v.  Thompson  L.  Rep.  72  B.  673. 

(n)    3  Mad.  H.  C.  Rep.  38^.. 
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1872.        where  they  respectively  entered  into  tlio  contract :  Potter  v. 
Sr(UNCHAND  Broirn  (h)  ;  Allen  v.    Kemhle  (c)  :  Story^s  Conflict  of  Laws 

bHIVADAS  «, . 

V.  para.  31o. 

MULCUAND 

JoHA'BiMAL.      Farran  in  reply. 

Green,  J. — I  must  hold  that  the  Court  in  this  case  has  no 
jurisdiction.  The  contract  that  the  indorser  of  a  bill  entera 
into  is,  in  case  the  drawee  does  not  pay,  to  pay  the  amount 
of  the  bill  with  interest  in  the  place  where  he  has  indorsed 
the  bill.  In  the  present  case,  the  bill,  it  is  admitted,  was  in- 
dorsed by  the  defendant  at  Ajmere,  and  the  obligation  that 
the  defendant  is  under  is  to  pay  at  that  place.  As  the  leave  of 
the  Court  has  not  been  obtained  under  Clause  12  of  the  Let- 
ters Patent,  I  have  no  option  but  to  follow  the  course  adopted 
in  Framji  v.  Wallace  {d),  and  direct  the  plaint  to  be  returned 
to  the  plaintiff,  and  the  plaiutifE  must  pay  the  defendant  his 
costs. 

•  Order  accordinrjUj, 

Attorneys  for  the  plaintiffs — Dallas  and  Lunch, 

Attorneys  for  the  defendant — Itimuujton,  Horo  and  Lanf/lvi/. 


[Appellate  Civil  Juuisdiction.] 

July  Hi.  Mlscellaneoius  Special  Appeal  No,  11  of  1872. 

Ganua'ka'm  Veui    Appellant. 

Pauijuu  Data  bam  Respondent. 

Civ,  Pro,  Code  Sees.  205  and  273 —  Wearing;  Apparel — Attac/anent. 

"SeceasHTy  wearing  appai'el  id  not  liable  to  attach  me  at  uudcr  Sec.  205 
of  the  Code  of  Civil  Procedure. 

rpmS  was  a  miscellaneous  special  appeal  from  the  decision 
of  W.  H .  Newham,  Judge  of  the  District  of  Surat,  con- 
firming an  order  of  the  Subordinate  Judge  of  Olpdr. 

A  judgment  creditor  in  execution  of  a  decree  of  the  Civil 
Court  attached  the  necessary  wearing  apparel  of  his  judgment 

.       (6)  5  East  124.    (c)  6  Moore  P.  C.  C.  314    (d)  I  Bom.  U.  C.  Rep.  113. 
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debtor  who  contended  that  it  could   not  be  attached.     The       ^S'^^- 


Subordinate    Judge    having    allowed    his  contention,    the  Ganga'ba'm 
judgment  creditor  appealed  to  the  District  Judge  who  con-  v. 

firmed  his  order  for  the  reasons  stated  in    the  following  daya'ea'm. 
extract  from  his  judgment : — 

"  This  Section  205  of  Act  VIII.  of  1859  would  at  first 
sight  appear  to  exclude  all  exemptions  of  saleable  property. 
It  was  considered  in  Re  Pestunji  Cursetjl  Shroff  (a),  in  which 
matter  it  was  ruled  that  account  books,  not  being  saleable 
(except  as  waste  paper),  were  to  be  exempted  under  the 
common  law  rule.  Other  exemptions  are  given  in  the  cases 
quoted  under  the  section  in  Broughton's  Civil  Procedure  Code 
4th  Edn.  p.  172,  but  do  not  bear  on  the  present  case. 

''  By  the  English  law  whatever  is  in  the  personal  use  or 
occupation  of  any  man  is  for  the  time  privileged,  and  protected 
from  any  distress,  on  account  of  the  danger  which  might  arise 
on  a  breach  of  thepecwse:  3  Stephen  p.  342.  See  1  Smith  L. 
C.  6th  edn,  p.  385,  under  Simpson  v.  Hartopp.  (In  this  case 
the  clothes  were  attached  on  the  debtor^s  body.)  And  wear- 
ing apparel  is  exempted  from  seizure  under  a  writ  of  fi  fa  by 
8  &  9  Vict.,  C.  127,  Sec.  8.  This  section  is  quoted  also  in 
Pestanji^s  case  this,  however,  is  by  the  statute  and  not  by 
the  common  law.  *        *         *         Section  205  does  not 

specially  exempt  wearing  apparel,  but,  according  to  the  let- 
ter of  that  section,  the  Nazir  of  the  Court  was  not  bound  to 
stop  at  appellant's  dhotar  (as  he  did  in  this  case).  He  might 
have  attached  and  removed  every  article  of  clothing  he  had 
on ;  and  debt  is  not  confined  to  the  male  sex.  It  is  absurd 
to  suppose  that  the  framers  of  the  code  could  have  intended 
to  legalize  such  a  proceeding  as  I  have  indicated,  and  it 
may  fairly  be  held  that  the  above  section  was  enacted  subject 
to  such  exemptions  founded  on  the  common  law  as  that 
quoted  from  Stephen.  Ornaments  into  which  money  might 
be  converted,  or  even  costly  clothing,  call  for  no  exemptions, 
even  though  on  the  debtor's  person  ;  but  I  consider  that 
ordinary  and  necessary  apparel,  on  the  judgment  debtor's 

■ 

(a)  3  Bom.  H.  C.  Eep.  0.  C.  J.  42. 
35  HG 
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1872.        person,  ia  an  article  of  property  which  should   not  be   taken 

Gangaba'h  in  execution." 
Vblji 

Pabbhu         The  special  appeal  was  hoard  by  Lloyd  and  KembalLj  JJ. 
Databa'm. 

Ghanaslhdm  Nilkanth  Nddkarnlior  the  special  appellant : — 

Section  205  of  the  code  makes  no  exemption  in  favor  of 
wealing  apparel.  Wherever  in  the  code,  the  Legislature 
intended  to  make  any  exemption,  they  have  made  it  in 
express  terms,  for  instance  in  Sec.  273,  where  the  necessary 
wearing  apparel  of  the  person  arrested,  and  that  of  his  family, 
as  well  as  the  necessary  implements  of  his  trade,  are  except- 
ed from  seizure.  The  English  law  on  the  subject  being 
founded  upon  statute,  and  not  on  the  rules  of  common  law, 
ought  not  to  be  applied. '  That  law  plsfcces  a  limit  of  £5  with- 
in which  wearing  apparel  cannot  be  attached.  So  that  the 
English  law  is  essentially  difEerent  from  the  Indian  law  on 
this  matter.  The  principle  on  which,  in  the  case  of  Pestanji 
Ciirseiii  Shroff,  the  account  books  wei-e  held  not  liable  to 
attachment  is  that  account  books,  as  such,  were  not  saleable, 
whereas  weaiang  appai-el,  however  trifling,  is  saleable  as 
articles  of  clothing. 

Ndn>dbhdi  Haridds  for  the  special  respondent : — The  Le- 
gislature could  not  have  intended  that  by  the  operation  of  the 
law  any  person  should  be  deprived  of  all  his  clothing.  Their 
intention  might  be  gathered  from  the  exception  provided  in 
Sec.  273  which  by  implication  should  be  made  applicable  to 
Sec.  205.  The  Legislature  could  not  place  any  minimum  of 
wearing  apparel  in  India,  for  it  rises  from  the  very  smallest 
value  to  a  very  large  sum.  The  Legislature,  besides,  could 
not  have  intended  that  if  the  judgment  creditor  attaches  his 
debtor's  person,  he  cannot  lay  hold  of  his  clothing  or  imple- 
ments of  trade,  but  that  if  he  does  not  choose  to  do  that,  and 
proceeds  against  his  property  only,  he  can  take  everything, 
even  to  the  veriest  rag.  Such  a  proceeding  would  be  against 
equity  and  good  conscience.  It  is,  besides,  a  question  whe- 
ther the  creditor  cannot  be  punished  for  abetting  a  public 
nuisance  which  an  indecent  exposure  of  person  might  be 
held  to  be. 
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Pkr  Cubiam  : — The  Judge  has  found  that  the  articles  in        ^^^^^ 
question  were  ordinary   and  necessary  apparel  taken  from  Qanga'ba'm 
the  body  of  the  respondent.     It  has  been  contended  that  be-  v, 

cause  such  articles  are  not  exempted  by  Section  205,  the  ap-  paya'ba'm. 
pellant  is  entitled  to  have  them  attached ;  but  when  we  look 
to  Section  273,  and  find  that  in  case  of  arrest  a  debtor  who 
wishes  to  obtain  his  discharge  is  not  compelled  to  give  up  his 
necessary  wearing  apparel,  it  would,  we  think,  be  contraiy 
to  reason  to  suppose  that  it  was  the  intention  of  the  Legisla- 
ture under  Sec.  205,  which  is  merely  descriptive  of  the  charac- 
ter of  the  property  to  be  attached,  to  compel  the  last  rag 
upon  his  person  to  bo  given  up.  And  this  might  be  the 
effect  if  we  were  to  hold  that  necessary  wearing  apparel  is 
liable  to  attachment. 

Onhr  confmned. 


[Appellate  Civil  Jurisdiction,] 

Sprrlal  Appeal  No,  146  0/1872.  August!. 

Kbishna'ji  Na'ba'i ax Appellant. 

GoviND  Bha'skar  and  others Respondents. 

Hindu  law — Mortgagee  without  possession — Suit  to  recover  land — Miimlat' 
dar's  order  against  mortgagor — Judgment  woMnter  partes — Bombay  Act 

F.  0/1864. 

In  order  that  a  Hindu  mortgagee  may  successfully  maintain  an  action 
of  ejectment  against  third  persons  wrongfully  in  possession  of  the  mort- 
gaged property,  it  is  not  necessary  that  such  mortgagee  should  have  been 
put  in  possession  by  his  mortgagor.  lie  can  bring  his  action  based  upon 
the  title  of  his  mortgagor,  if  the  mortgagor  had  a  good  title  to  the  land, 
and  was  in  possession  of  it  >vithin  twelve  years  before  the  suit  was 
brought. 

A  mortgagee  is  not  affected  by  a  Mamlatddr's  order,  made  mider  Bom- 
bay Act  V.  186i,  on  the  application  of  the  mortgagor  for  possession  sub- 
sequent to  the  date  of  the  mortgage. 

fPHLS  was  a  special  appeal  from  the  decision  of   H.  J.  Par- 
sons,  Assistant  Judge  at  Ratnagiri,  in  Appeal  No.  279  of 
1870,  reversino;  the  decree  of  M^dliavnW  Shesgir,  2nd  Class 
Subordinate  Judge  at  Gooliagur, 
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1872  Krishndji  brouglit  the  suit  to    recover  possession  from 

Kbishna'ji  the  defendants  of  certain  "  Agar"  (land),  and  to  obtain  the 

V,  removal  of  a  house  and  a  hut   that  were  built  on  it.     He 

Bha^rTb.    alleged  in  the  plaint  that  the  property  had  been  mortgaged 

to  him  by  one  Bagambhat  under  a  deed  of  mortgage,  dated 

29th  July  1863,  and  that  he  (Krishndji)  had   been  forcibly 

dispossessed  by  the  defendants  on  the  1st  August  1865. 

The  defences  chiefly  relied  upon  were  (I)  that  the  plaintiff 
had  never  been  in  actual  possession  of  the  property  under  his 
mortgage,  and  (II)  that  the  suit  was  barred,  not  having  been 
brought  within  three  years  from  the  date  of  a  Mdmlatddr's 
order,  made  on  the  20th  November  1865,  under  Bombay 
Act  V.  of  1864  on  the  application  of  the  said  Bagambhat. 
The  order  awarded  possession  to  the  defendants,  and  it  was 
contended  that  aa  it  bound  the  mortgagor  Bagambhat,  it 
also  bound  the  plaintiff  who  was  Bagambhat^s  mortgagee. 

The  Subordinate  Judge  held  that  the  suit  was  not  barred 
by  limitation,  as  the  Mamlatd^r's  award  did  not  bind  the  plain- 
tiff, he  being  no  party  to  it.  He  also  held  that  the  property 
in  dispute  had  been  in  the  exclusive  possession  of  Bagam- 
bhat and  his  mortgagee  (Krishn&ji)  prior  to  the  date  of  the 
dispossession  by  the  defendants,  and  made  a  decree  in  favor 
of  the  plaintiff. 

On  appeal,  the  Subordinate  Judge's  decree  was  reversed  on 
the  ground  that  the  Mdmlatddr's  order  bound  the  plaintiff  as 
Bagambhat's  mortgagee  and  that,  therefore,  the  suit  was 
time-barred,  not  having  been  instituted  within  three  years 
from  the  date  of  that  order.  The  following  were  the  reasons 
given  by  the  Assistant  Judge  for  his  decision  : — 

'^  The  points  are  (1)  Is  the  claim  barred  by  limitation  ? 
(2)  Is  respondent's  title  proved  ?  *  *  *  With  regard 
to  the  first  and  second  points,  it  is  alleged  by  the  re- 
spondent that  the  owner,  Bagambhat,  mortgaged  the  land 
to  him  in  1863,  and  put  him  in  possession.  Now  it  is  not 
sufficient  in  this  suit  for  the  respondent  to  prove  Bagam- 
bhat's  title  and  the  mortgage  from  him  to  himself,  but  he 
must  prove  that  he  was  actually  put  in  possession,  otherwise 


BOKBAT  HIGH  CO0BT  BEPOBTS.  277 

he  cannot  bring  an  action  of  ejectment  like  this.    Now,  I        ^^^^' 
can  find  no  evidence  at  all  which  proves  this  important  point,  ^^^^^^f^'*^,' 
*     *     *     I  cannot  hold   that  the   respondent  has  proved  v. 

that  he  ever  was  in  possession  of  this  land^  and^  therefore,  bha'bkab. 
as,  nntil  he  has  got  possession  from  his  mortgagor,  his  title 
cannot  be  said  to  be  perfected,  he  cannot  bring  this  snit 
snccessfully.  With  reference  to  the  remark  of  the  Subordi- 
nate Judge  on  the  point  of  limitation  that  the  plaintiff,  not 
being  a  party  to  the  revenue  award  (41)  is  not  affected  by  it, 
it  appears  that  Bagambhat  applied  for  possession  against  the 
appellants  amongst  others,  and  on  the  20th  November  1865 
it  was  decided  that  the  defendants  were  in  possession,  and 
had  been  so  for  six  months  and  more  previously.  This 
shows  that  the  respondent  was  not  in  possession.  More  than 
three  years  have  elapsed  from  the  date  of  that  order  to  the 
date  of  this  suit.  I  am  very  strongly  of  opinion  that  the 
respondent  is  bound  by  that  decision.  His  mortgagor  is 
bound  by  it  clearly,  and  as  far  as  he  is  concerned,  the  land 
is  lost  as  the  order  cannot  be  set  aside.  It  would  be,  I  think, 
far  from  right  that  the  mortgagee  should  have  more  rights 
than  the  mortgagor,  and  the  effect  would  be  that  a  man  by 
mortgaging  his  land  would  bo  able  to  override  altogether 
this  rule  of  limitation.  *  *  *  I  hold  that  the  order  of 
the  Bevenue  Court  is  binding  on  the  respondent,  since 
though  not  a  party  to  it,  he  is  a  representative,  or  privy  of  a 
party.'' 

The  special  appeal  was  argued  before  Sabgbnt,  Acting 
C.J.,  and  Melvill,  J.  on  the  1st  August  1872. 

Dhirajhil  Matlmr&dds  (Government  Pleader)  for  the  ap- 
pellant. 

Bluiiravndth  Mangesh,  for  the  respondent. 

Pee  Curiam  : — The  Assistant  Judge  was  wrong  in  holding 
that  the  plaintiff  could  not  bring  his  action,  unless  he  had 
been  actually  in  possession  under  his  mortgage.  If  the  mort- 
gagor had  been  in  possession  within  12  years,  and  the  mort- 
gage gave  the  mortgagee  the  right  to  be  put  into  possession, 
the  mortgagee  would  be  entitled  to  bring  his  action  based 
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1872. upon  the  title  of  his  mortgagor,  nor  would  he  be  affected  by 

Kwshna'ji  the  circumstance  of  the   mortgagor  having  subsequently 

.na  ra  yah  I*     •  1 

.    V.  made  a  fruitless  attempt  to  recover  possession  on  disposses- 

Bha^'k^  sion  by  the  defendants,  in  the  Miimlatd^r's  Court,  and 
neglected  to  bring  his  suit  within  3  years.  The  Court  has 
found  that  the  mortgagor  has  been  in  possession  within  12 
years  ;  the  action  is,  therefore,  clearly  not  barred.  The 
decree  must,  therefore,  be  reversed,  and  the  case  remanded  to 
be  tried  on  its  merits,  having  regard  to  the  above  observa- 
tions, respecting  the  mortgagee's  title. 

Decree  reveraed  and  case  row,  nulcd. 


[Appellate  Ctvil  Jurisdiction.] 

^"g"*^^'  Speeial  Appeal  No.  570  of  1871. 

Muhammad  Ya'kcub   Appellant. 

Muhammad  Ismail  and  others   Bespondents. 

Khoti  land — «Srttiif  by  Khot  against  cultivator — Onus  of  proof. 

In  a  suit  by  a  Kabiilajatdar  Khot  for  rent  from  cultivatoi'^i  holding 
land  in  a  Ehoti  viUajc^^*  the  onus  does  not  lie  on  the  plaintiff  to  prove 
the  land  to  be  Khoti ;  but  the  holder  of  land  in  a  Khoti  estate  must 
prove  that  he  is  exempted  from  paying  rent  according  to  the  ca«»tom  of 
the  country. 

Sp.  App.  No.  485  of  1868  followed. 

rpHIS  waa  a  special  appeal  by  the  plaintiff  from  the  deci- 
•^  sion  of  H.  J.  Parsons,  Assistant  Judge  at  Rutndgiri,  in 
Appeal  No.  61  of  1869,  reversing  the  decreee  of  the  Subor- 
dinate Judge  of  Dapuli. 

Muhammad  Ydkcub  sued  to  recover  rent  for  the  year  1862-63 
as  a  Kabulayatddr  Khot  and  alleged  that  the  defendants  were 
cultivators  of  some  fhlkdns  (fields)  on  a  fixed  rent. 

For  the  defence,  it  was  pleaded  that  the  plaintiff  must  have 
first  brought  his  suit  to  establish  his  right  as  a  Khot,  as  al- 
leged by  him,  before  filing  any  action  for  rent. 
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The  Suboi'dinate  Judge  gave  a  decree  in  plaintiff^s  favour  __}^i 

for  part  of  his  claim.     But  the  Assistant  Judge,  in  appeal,  Muhammad 
reversed  that  decree   (I2th    September  1871)  on  grounds  v, 

stated  in  the  following  extract  from  his  judgment : —  Ismail. 

"  The  point  is,  simply,  first — is  the  land  in  question  Khoti, 
so  that  the  respondent  can  claim  Thall  or  Makta  ? 

* 

"  The  onics,  of  course,  of  proving  that  the  lands  are  Khoti, 
lies  on  the  respondent  (plaintiff),  (and  I  see  Mr.  Lyon  held 
the  same  in  Appeal  51  of  1869). 

"  The  Lower  Court  threw  the  onus  on  the  defendants  to 
prove  the  lands  were  *dh&T&/  but  I  am  quite  sure  this  is  wrong. 
Mr.  Lyon  held  the  converse  for  reasons  in  which  I  quite 
agree,  and  I  always  thought  that  the  person  claiming  must 
prove  the  tenure  or  the  relationship  imder  which  he  claims. 
In  such  a  Khoti  case  as  this,  the  claim  simply  rests  on  cus- 
tom, that  is,  on  the  privity  presumed  to  exist  between  a 
Kabuldyatdar  Khot  and  the  holder  of  Khoti  lands.  It  is, 
therefore,  absolutely  necessary  that  the  person  suing  for  rent 
should  show  that  this  relationship,  from  which  privity  may 
be  assumed,  exists. 

"  In  the  present  case,  there  is  no  such  evidence  at  all,  and 
the  plaintiff  cannot  succeed  with  his  present  claim  for  Khoti 
rent.*' 

The  appeal  was  argued  before  Gibbs  and  Kemball,  JJ.,  on 
the  8th  August  1872* 

Shdntdrdm  Ndrdyan  for  the  appellant :— The  Lower 
Court  erred  in  holding  that  although  the  appellant  was 
KabuUyatddr  for  the  year  in  dispute,  yet  the  onus  lay  on  him 
to  prove  that  any  particular  land  in  the  village  of  which  ho 
was  such  Kubuldyatddr  was  Khoti  land,  and  that  the  tenant 
thereof  was  bound  to  pay  '' Thair'  or  "Makta''  (rent), 
whereas,  by  the  custom  of  the  country,  all  the  holders  of 
land  in  the  village  were  bound  to  recognize  the  Kabul&yatd^r 
as  the  managing  Khot>  and  to  pay  to  him  rents  due  on  their 
respective  holdings,  unless  they  could  show  a  title  to  a  total 
,  or  partial  exemption>  or  to  a  fixed  amount  of  rent.    It  is  an 
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l®^2. acknowledged  fact  that  the  appellant  is  the  Kabul^atdar 

Muhammad  Khot,  and  that  the  respondents  are  tenants  of  the  land.    That 
Ya'kcub  .  .  ^ 

r.  shows  the  relationship  subsisting  between  him  and  the  culti- 

Muhammad       . 
Ismail,      vators. 

The  respondents  did  not  appear. 

Per  Curiam  : — The  Court  is  of  opinion  that  the  Assistant 
Judge  was  wrong  in  laying  the  omis  of  proraig  the  lands  to 
bo  Khoti  upon  the  respondent  (plaintiflF).  In  Special  Appeal 
No.  485  of  1868,  it  was  decided  that  it  lay  with  the  holder  of 
lands  in  a  ''  Khoti  '^  estate  to  prove  that  he  is  exempted  from 
paying  rent  for  them  according  to  the  custom  of  the  country. 
The  Assistant  Judge  will,  therefore,  re-try  the  case  with  re- 
ference to  the  above  remarks. 

'  .       .  Decree  reversed  and  case  remanded. 


/ 


[Appellate  Civil  JuRisbicTioN.] 

August  13.  Special  Appeal  No.  179  of  1872. 

Na'ko  Ganesh  DaWk  Appellant. 

Muhammad  Kha'n  Respondent. 

'Limitation — Implied  contracts — Six  years'  limitation. 

'  Where  the  defendant  employed  the  plaintiif  to  repair  a  bungalow,  but 

no  express  agreement  was  come  to  as  to  the  payment  for  the  repairs,  ^ 
was  hdd  that  on  the  performance  of  the  repairs  an  implied  contract  to  pay 
their  fair  value  arose^  for  which  the  period  of  limitation  was  six  years,  as 
ruled  in  Umedchand  Hukamchand  v.  ^SAa  BuUikidas  Ldtchand  (a). 

rpHIS  was  a  special  appeal  from  the    decision  of  R.  P. 
Mactier,  District  Judge  of  Salara,  in  Appeal  No.  60  of 
1871,  reversing  the  decree  of  Krishnariv  Vithal  Vinchurkar, 
Subordinate  Judge. 

Ndro  Ganesh  sued  to  recover  from  Muhammadkhin  the  cost 
of  repairs  made  by  the  plaintiff  to  a  bungalow  belonging  to 
the  defendant.  Ndro  alleged  that  in  the  months  of  May,  June 
and  July  1865,Muhammadkh&n  employed  him  (Ndro)  to  make 

(a)  5  Bom.  H.  G.  Bep.  O.  Q  J.  16< 
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the  repairs  and  agreed  that  the  bungalow  was  to  remain  in       ^^^^' 
Niro's  possession  with  power  to  let  it  and  to  apply  the  rent      Na'bo 
to  the  payment  of  the  amount  expended   on  the  repairs  ;     Da'ta'b 
that  the  bungalow  was  to  continue  in  Ndro^s  possession  till  muhammed 
the   whole  amount  was  paid  off.    The  plaint  further  stated      Khan. 
that    the  defendant   violated    this   agreement   by  himself 
recei  nng  the  rent  and  refusing  to  hand  over  the  key  of  the 
bungalow  to  the  plaintifE.    The  suit  was  filed  on  the  31st  Oc- 
tober 1868^  the  plaintiff  stating  the  cause  of  action  to  have 
arisen  on  the  1st  November  1865,  the  day  on  which  Muham- 
madkhdn  received  the  rent  and  refused  to  give  the  key. 

The  defendant,  among  other  objections,  pleaded  limitation. 
The  first  court  decreed  the  claim  in  plaintifE^s  favour,  holding 
that  the  suit  was  not  barred.  In  appeal,  however,  the  Dis- 
trict Judge  reversed  the  decision,  and  held,  *'  Ist,  that  the 
plaintiff  had  nothing  to  do  with  collecting  the  rent  of  the 
house,  letting  it,  or  managing  it,  but  that  this  was  done  by  the 
defendant;  2nd,  that  the  completion  of  the  repairs,  for  which 
the  plaintifi^s  claim  has  been  made,  was  made  before  31st  Oc- 
tober 1865,  and  more  than  three  years  before  the  suit  was  filed. 
The  Subordinate  Judge^s  decree  therefore  must  be  reveraed/' 

The  appeal  was  argued  on  the  13th  August  1872  before 
Saboekt,  Acting  C.  J.,  and  Melvill,  J. 

Vishiu  Ohanashdm  for  the  appellant  cited  Umedchand 
Hukavichand  v.  Sha  Bulakidas,  Lalchand  (h), 

Bhairavndth  Mangesh  for  the  respondent. 

Per  Cubiah  : — ^The  Judge  was  wrong  in  holding  the  claim 
barred.  He  has  found  that  the  defendant  employed  the  plain- 
tiff to  do  the  repairs.  This  created  an  implied  contract  to 
pay  their  fair  value,  and  for  this  the  period  of  limitaion  is  six 
years  according  to  the  rule  laid  down  in  the  case  at  6  Bom. 
H.  C.  Bep.  p.  16,  which  has  been  acted  upon  too  often  to  bo 
now  called  in  question.  The  case  must  be  remanded  for  the 
Judge  to  assess  the  value  of  the  repairs.  Costs  to  abide  the 
result. 

Decree  reversed  aiid  coie  remanded. 

(6)  5  Bom.  H.  a  Rep.  0.  0.  J.  16. 
S6  HO 
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Angn»t27.  [APPELLATE  CiVIL  JUEISDICTION.] 


y/yfZ/'Z,  /.-  /r'^  'T ,         8'penal  A^eal  No.  380  of  1871. 

•/<.>f?/x^r^/.y'^/  ;g;^^^.  btnHanmia'   Appellant. 

GuBURA'Vsand  others EespoiideiUs. 

Service  Wcttan  land—Successive  Ufe  tenants — Cause  of  action — Praetioe, 

Where  land  belcmging  to  a  service  Watan  held  on  a  tenure  of  succea- 
aive  life  estates  had  passed  out  of  the  possession  of  the  Watandars : — 
It  was  held  that  a  6ause  of  action  to  recover  such  land  accrued  to  each 
successive  life  tenant  upon  the  death  of  his  predecessor. 

fPHIS  was  a  special  appioal  from  the  decision^  on  remand,  of 
C.  F.  H.  Shaw,  District  Judge  of  Belgaom^  in  Appeal 
No.  278  of  1869,  confirming  the  decree  of  the  Subordinate 
Judge  of  Belgaum. 

The  suit  was  brought  by  Kurid  in  1864  for  the  purpose  of 
recovering  three  survey  numbers  of  lan(}  situate  at  Nundi- 
halli.  The  defendants  pleaded  the  statute  of  limitation. 
The  Subordinate  Judge  threw  out  the  claim  as  barred^  hold- 
ing the  defendants  to  have  been  in  possession  of  the  lands 
for  upwards  of  twenty  years.  In  appeal,  the  decree  ^^jj^  con- 
firmed on  the  same  ground. 

The  petition  of  special  appeal  containedi^  among"  other 
objections,  a  ground  which  had  never  been  taken  in  the 
previous  pleadings  :— viz.,  that  the  Lower  Court  omitted  to 
decide  when  the  statute  of  limitation  commenced  to  run,  and 
whether  or  not,  the  lands  being  service  Watan  lands,  the 
cause  of  action  to  the  appellant  arose  on  the^  death  of  his 
fother  under  the  provisions  of  Regulation  XVI.  of  1827. 

The  appeal  was  argued  before  Sabgekt,  Acting  C.J*,  and 

Mblvill,  J.,  on  the  27th  August  1872. 

BhmramiAih  Mangesh  for  the  appellant. 

Dhirajldl  Mathv/rddds,  contra. 

Feb  Ctjbiah  : — ^We  think  that  as  the  land  in  dispute 
belongs  to  a  service  Watan  and  is  held  on  a  tenure  of  sncces* 
sive  life  estates,  the  right  to  which  accrues  on  the  death  of 
each  life  tenant,  the  plaintiff  had  no  cause  of  action  until 
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the  death  of  Hanmii  and  Parshid  in  1860  or  1861.    If  this       1^2. 


point  had  been  raised  when  the  case  was  last  before  the      Kubia' 
^  bin 

Conrt^  a  remand  wonld  have  been  unnecessary.     It  has  now     Hanmia' 
been  taken,  and  we  are  of  opinion  that  it  is  a  valid  objection    qubua'v. 
to  the^  decree  of  the  District  Judge,  which  is  aoeordingly 
reversed,  and^the  claim  is  allowed  with  costs  our  the  defend- 
ants  throughout. 

Decree  reversed  mill  coats, 

[Appellate  Civil  Jurisdiction.]       J^/<^^ 


^ 


SiwcAal  Appeal  No.  207  of  1872.  '^  ^     *^  "  Sept:  .^  .  '•' 

Rama'ba'i,  wife  of  Bhika'ji  Bha'skab Appellant. 

Tbihbak  Ganesh  Dbsa'i,  and  another    ..Jiespondents. 

Hindu  Law — Mamtenance  of  deserted  voife — Jiiritdictum^^SmeUl  Cause 
Oourt — Extraordinary  Jurisdiction  of  Htgh  Cotirt. 

Although  th^^lations  of  the  husband  o#  a  Hindu  womaU;  deserted  by 
hinii  may  not  be  under  a  personal  liability  to  support  her,  yet,  if  they  have 
property  of  the  husband  in  their  hands,  his  wife  is  entitled  to  be  maintain- 
ed  out  of  the  husband's  estate  to  the  extnnt  of  the  proceeds  of  one-third 
thereof. 

*    Whether  a  suit  to  obtain  such  maintenance  is  cognizable  by  a  Court  of 
Small  Causes.   Quaere, 

Where  there  has  been  a  manifest  error  of  law,  and  to  prevent  manifest 
injustice,  the  High  Court,  in  the  exercise  of  its  extraordinary  jurisdiction, 
will  remand  a  case  to  the  Lower  Court,  though  the  value  of  the  claim 
may  be  under  Rs.  500,  and  the  case  may  be  one  in  which  a  special  appeal 
is  not  allowed. 

rpHIS  was  a  special  appeal  from    the  decision   of  H,  J, 
Parsons,  Assistant  Judge  of  Batndgiri,  reversing  the 
decree  of  the  Subordinate  Judge  of  that  place. 

The  plaintiff^  Ramdbai,  brought  the  suit  to  recover  mainte- 
nance and  house-rent  from  the  defendants,  Trimbak  andKris- 
niji,  respectively,  her  husband,  Bhikdji's,  cousin  and 
cousin's  son,  alleging  that  they  and  her  husband  were  mem- 
bers of  an  undivided  family,  and  that  her  husband  lived 
with  them  till  six  years  before  the  time  of  suit  filed,  when 
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^^^'       he  left  the  country  and  was  not  afterwards  heard  of ;  that 

Bai^'bVi    her  husband  had  a  inght  to  a  share  in  the  ancestral  property 

Bhika'ji     in  the  hands  of  the  defendants^  and  that  she,  as  his  wife,  had 
Sha'skak 

V.         a  right  to  be  maintained  out  of  it,  but  that  the  defendants 

Qas^^    refused  to  maintain  her  and  her  minor  son. 

Desa.'i. 

Trimbak  appeared  and   answered  that    Bamdbdi    could 

not  maintain  this  suit  in  her  husband^s  lifetime ;   that  the 

family  separated  about  30  years  ago,  and  that  the  defendants 

were  not  liable  under  Hindu  law  to  maintain  the  plaintiff. 

The  Subordinate  Judge  found  that  the  family  was  undivid- 
ed ;  that  Bamdbdi's  husband  had  not  been  heard  of  since  his 
departure,  although  search  had  been  made  for  him;  and 
that  Bam&bdi  was  in  poor  circumstances,  and  had  no 
means  of  support.  He  made  a  decree  in  the  plaintiffs  favor 
for  Bs.  122.  On  appeal,  the  Assistant  Judge  reversed  that 
decree,  holding  that  the  plaintiff  could  not  be  presumed  to 
be  a  widow,  and  that  a  wife  could  tfot  claim  maintenance 
from  her  husband's  relations.  The  Assistant  Judge  was 
of  opinion  that  the  conduct  of  the  defendants  in  keeping 
the  wife  destitute  was  disgraceful. 

The  special  appeal  was  heard  by  Saegent,  Acting  C.J.,  and 
Mblvill,  J.,  on  the  29th  of  August  1872. 

BA/osdlieh  Vishvmiith  Ndrdyan  Mandlih  for  the  appellant. 

Mdnikbhdi  JeMnrjiTslid  for  the  respondents  todc  the  pre- 
Uminaiy  objection  that,  as  the  value  of  the  claim  was  below 
Rb.  500,  a  special  appeal  did  not  lie  to  the  High  Court,  and 
Bdmchcmdra  Dikshit  v.  Sdvitribdi  (a)  and  Judal  v.  Hird 
Mulji  {h)  were  cited  as  authorities. 

Rdvsdheb  Vishvandth  Ndrdymi  Mandlih  contended  that  a 
special  appeal  lay,  but  asked  the  Court,  in  case  no  special 
appeal  lay,  to  exercise  its  extraordinary  jurisdiction,  as  the 
conduct  of  the  defendants  had  been  found  to  be  disgraceful, 
and  the  authorities  were  clear  to  show  that  the  wife  was  en- 
titled to  maintenance :  S.  A.  No.  13  of  1861 ;  Trim/niappa  Bhat 

(a)  4  Bom.  H.  C.  Kep.  A  C.  J.  78.  (6)  Ibid  75, 
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V.  Parmeshriamma  (c) ;  1  Norton's  Leading  CaseR^  pp.  31  and       1782. 


Bhika'ji 
Bha'skar 

V. 

Tbimbak 
Oanesh 


87 ;   1  Strangers  Hindu   Law,  p.   67,  2   Ibid  45-51  ;   and  Ra'mabha'i 
Digest  of  Hindu  Law,  by  Sliamehum  8irhar,  p.  368  and  369 ; 
Bai  Lakshmiy,  Lahmidas  Oopaldcis  {d). 

Peb  Cubiam: — A  preKminary  objection  has  been  taken 
by  the  respondents  that  this  is  a  suit  of  a  nature  cogmz« 
able  by  a  Court  of  Small  Causes,  and  that,  therefore,  a  special 
appeal  is  not  admissible.  Two  cases,  reported  at  pp.  73  and 
75  of  Vol.  4  Bom.  H.  C.  Reports,  have  been  cited  in  support 
of  this  objection.  The  learned  Judges,  by  whom  those 
oases  were  decided,  have  recorded  no  reasons  for  holding 
that  a  suit  for  maintenance  by  a  Hindu  widow  is  cognizable 
by  a  Court  of  Small  Causes.  The  claim  in  those  cases  was 
by  a  widow,  while  in  the  present  case  it  is  by  a  deserted 
wife  I  and  it  might  be  possible  to  draw  a  distinction  between 
the  nature  of  the  two  claims.  But  we  think  it  unnecessary 
to  do  this,  or  to  express  any  opinion  as  to  the  correctness,  or 
otherwise,  of  the  decisions  above  referred  to.  Assuming 
that  the  present  claim  would  be  cognizable  by  a  Court  of 
Small  Causes,  we  still  think  that  this  is  a  case  in  which  we 
should  interfere  by  tho  exercise  of  our  extraordinary 
jurisdiction.  It  has  been  the  practice  of  this  Court  to 
use  that  power  in  cases  in  which  there  has  appeared  to  be 
a  manifest  error  of  law,  entailing  manifest  hardship  on  one 
of  the  parties  to  a  suit.  In  the  present  case,  the  Assistant 
Judge  speaks  of  the  appellant's  case  as  one  of  great  hardship, 
and  describes  the  conduct  of  the  respondents  as  disgraceful ; 
and  we  are  clearly  of  opinion  that,  in  rejecting  the  appellant's 
claim,  the  Assistant  Judge  has  proceeded  upon  a  miscon- 
ception of  the  law. 

No  doubt,  the  authorities  do  not  show  that  the  relations  of 
a  deserted  wife  are  under  a  personal  liability  to  maintain  her; 
but  they  do  show  that  she  is  entitled  to  be  maintained  out  of 
her  husband's  property  to  the  extent  of  one-third  of  the 
proceeds  of  that  property.  The  appellant's  allegation  is 
that  her  husband's  property  is  in  the  hands  of  the  respond- 

(<?)  5  Bom.  H#C.  Rep.  A.  C.  J.  130,         {d)l  Bom.  B.  C.  Rep.  13, 
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entfi  and  available  for  her  maintenance.  If  the  plaintiff's 
husband  and  the  respondents  are  separate^  and  the  former 
has  taken  bis  share  of  the  property^  the  appellant  has  no 
claim  upon  the  respondents;  but  if  they  are  undivided^  and 
the  husband's  share  is  available  in  the  hands  of  the  re- 
spondents, and  the  proceeds  thereof  are  not  accounted  for 
by  them,  then  the  appellant  is  entitled  to  receive  mainte* 
nance  from  those  proceeds  to  an  extent  not  exceeding  one^ 
third  of  the  amount. 

Pecrpc  reversed  and  tlie  ea^e  remanded^ 


Sept,  4. 


[Appellate  Civil  Jurisdiction.] 

Sjjecial  Appeal  No.  330  of  1871. 

Ba'yasangji  Shivsang ji  Appellant. 

Gula'm  Rasul  and  others  ! Respondentia. 

Jitriadictio^ir-Appeal^Boinbay  Civil  Courts  Act  (XIV.  of  1869)  Sec.  20. 

Where  a  suit,  wherein  the  subject  matter  exceeded  Us.  5,000,  was  in- 
stituted in  the  Court  of  a  Principal  Sadr  Amin,  but  decided  bj  a  Subor- 
dinate Judge  Ist  Class  appointed  under  the  Bombay  Civil  Courts  Act 
XIV.  of  1869  :- 

It  iffas  hdd  that  an  appeal  lay  direct  to  the  High  Court  under  Sec. 
26  of  the  Act. 

fjlHIS  was  a  special  appeal  from  the  decision  of  F.  D. 
Melyill^  Judge  of  the  District  of  Ahmadabad^    con- 
firming the  decree  of  the  Subordinate  Judge  First  Class  of 
that  city. 

The  facts^  in  so  far  as  they  are  material^  are  as  follows : — 

A  suit,  the  subject  matter  in  which  involved  a  sum  ex- 
ceeding Rs.  5,000  in  value,  was  instituted,  on  the  10th  of 
March  1868,  in  the  Court  of  the  Principal  Sadr  Amin  of 
Ahmadabad.  -While  the  suit  was  pending,  the  Bombay 
Civil  Courts  Act  (XTV  of  1869)  came  into  opemtion  on 
the  19th  of  March  1869,  and  the  Court  of  the  Subordinate 
Judge  First  Class  succeeded  the  Court  of  the  Principal  Sadr 
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Amin.     In  July  of  tho  same  year,  the  Subordinate  Judge        1872. 
pronounced  his  decision  in  favor  of  the  defendants.     The  Ra'yabakoji 
plaintiff  filed  an  appeal  in  the  Coui-t  of  the  District  Judge         v, 
who  disposed  of  it  on  the  merits  by   confirming   the  decree      rasul* 
of  the  Court  below. 

The  special  appeal  was  heard  by  Melvill  and  Kemball^ 
JJ. 

Macplicrson  (with  him  Ndndhhdi  llariddd)  for  the  ap- 
pellant. • 

Aiistaj   (with  him   Dhirajldl    Mathv/rddas,    Government 
Pleader)  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Melvill,  J. : — This  is  an  appeal  in  a  suit,  the  subject  matter 
of  which  involved  a  sum  larger  thanKs.  5,000.  It  was  insti- 
tuted, on  the  10th  of  March  1868,  in  tho  Court  of  the  Princi- 
pal Sadr  Amin  of  Ahmadabad,  and  was  pending  on  tho  19th 
of  March  1869,  the  day  on  which  the  Bombay  Civil  Courts 
Act  cajnc  into  opei*ation.  It  was  decided  by  the  Court  of 
the  Subordinate  Judge  which  succeeded  tho  Court  of  the 
Principal  Sadr  Amin.  In  the  case  of  Oirdluvrldl  Har- 
govaiidds  v.  Amriildl  Klmsdlcliand  (S.  A.  No.  240  of  1871) 
decided  by  this  Court  on  the  6th  of  September  1871,  a  case 
which  is  on  all  fours  with  the  present,  we  held  that  as  the 
original  suit,  involving  a  sum  over  Rs.  5,000,  had  been  decid- 
ed by  a  First  Class  Subordinate  Judge  after  the  Civil  Court's 
Act  came  into  operation,  the  District  Judge  had  no  jurisdic- 
tion to  try  the  appeal.  We  proceeded  upon  the  clear  word-  ' 
ing  of  Section  26  of  that  Act  which  says :  '^  In  all  suits  decided 
"  by  a  Subordinate  Judge  of  the  First  Class  in  the  exercise 
"  of  his  ordinary  and  special  original  jurisdiction,  of  which  the 
"  amount  or  value  of  the  subject  matter  exceeds  five 
thousand  rupees,  the  appeal  from  his  decision  shall  be 
direct  to  the  High  Court.''  Upon  these  words  we  thought 
that  there  could  be  no  doubt  that  the  appeal  lay  to  this 
Court. 

It  has  been  to-day  contended  that  because  this  suit  was 
instituted  or  commenced  before  the  Bombay  Courts  Act 
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1872.       came  into  operation,  Section  26  does  not  apply,  and  the  case 


« 


Ra'tasangji  of  Batanchand  Shrichand  v.  Hanmantrdv  Shivabakas,  6  Bom. 
Shitbangji 

r.         H.  C.  Eep.  A.  C.  J.  166  has  been  relied  upon.     That  case 

Rasul.      is  distinguishable  from  the  present.     There  the  first  decision 
was  passed  before  the  Civil  Courts  Act  came  into  operation. 
It  was  a  decision  not  of  a  Subordinate  Judge,  but  of  a  Principal 
'  Sadr  Amin,  and  it  was,  therefore,  clear  that'  Sec.   26  could 

not  be  held  to  apply.  We  had  next  to  consider  whether  the 
right  of  appeal  had  been  taken  away  altogether,  inasmuch  as 
the  Kegulation  which  gave  the  right  of  appeal  had  been 
repealed.  We  came  to  the  conclusion  that,  as  no  express  pro- 
vision had  been  made  in  the  Bombay  Courts  Act  with  re- 
spect  to  appeals  in  suits  decided  before  its  passing,  the  mere 
repeal  of  the  Regulation  was  not  sufficient  to  take  away 
the  right  of  appeal.  In  support  of  this  conclusion  we  cited 
Section  6  of  the  General  Clauses  Act  I.  of  1868.  In  the 
course  of  his  judgment  Coucn,  C.  J.,  said :  *'  It  follows,  in 
the  judgment  of  the  Court,  that  in  all  suits  commenced  be- 
fore the  passing  of  the  Bombay  Courts  Act,  the  procedure 
must  {unless  anothei"  inodc  oj  irroceduro  is  expressly  substiiu* 
ted  hy  that  Act)  be  the  same  as  it  would  have  been,  "  if 
that  Act  had  not  been  passed.'^  The  words  in  italics  arc 
those  which  distinguish  that  case  from  the  one  now  before 
Us*  In  that  case  there  had  been  merely  a  repeal  of  the  law 
iregulating  the  mode  of  procedure.  In  the  present  case 
there  has  been  something  more,  viz.  an  express  substitution 
of  a  new  mode  of  procedure. 

We  shall,  therefore,  annul  the  decree  of  the  District  Court 
for  want  of  jurisdiction.  As,  however,  the  District  Court 
ought  to  have  discovered  the  error,  and  returned  the  appeal 
for  presentation  in  this  Court,  we  shall  allow  the  appellant 
to  file  a  regular  appeal  in  this  Court  on  the  same  stamp. 

Order  accordingly ^ 
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1872 

[Appellate  Civil  Jurisdiction.]  sept  i. 

Miscellc^neous  Special  Appeal  No.  4  o/  1871. 

Va'sudev  Vishnu,  a  Minor,  by  his  Mother 

and  Q-uardian  Bama'ba'i ....Appellant 

Na'ra'yan  Jaganna'th Respondent. 

Minor— B^reseniation  of  minor  m  a  suit— Proceeding  in  the  nature  of  a 
suit^Aivard—Civ,  Proc.  Code,  Sec,  ^l—Act  XX.  o/ 1864,  Sec.  2. 

As  proceedings  taken  to  file  and  enforce  an  award  under  Sec.  327  of 
the  Civil  Procedure  Code  are  of  the  nature  of  a  suit  within  the  meaning 
of  Sec.  2  of  Act  XX.  of  1864,  a  minor  must  be  represented  in  such  pro- 
ceedings by  a  person  holding  a  certificate  of  administration. 

fTHIS  was  a  miscellaneous  special  appeal  from  the  order  of 
^  the  Hon'ble  G.  A.  Hobart,  District  Judge  of  Khandesh, 
in  Miscellaneous  Appeal  No.  16  of  1870^  confirming  the  order 
of  the  First  Glass  Subordinate  Judge  at  Dhulia. 

Ndrdydn  Jaganndth  filed  in  the  Court  of  the  Subordinate 
Judge  at  Dhiilia  an  award  made  in  bis  &YOur  by  arbitrators  ap- 
pointed without  the  intervention  of  a  Court.  The  award  bore 
date  the  27th  August  1867^  and  was  filed  in  the  Subordinate 
Court  on  the  21st  October  1867  for  enforcement  against  the 
minor,  Vdsudev  Vishnu,  and  another,  under  the  provisions  of 
Sec.  327  of  the  Civil  Procedure  Code.  The  minor,  Vdsudev,  was 
represented  by  one  Bhdskar  Ydsudev  who  held  no  certificate 
of  administration  under  Act  XX.  of  1864.  The  Subordinate 
Judge,  after  notice  to  the  parties,  ordered  the  award  to  be 
enforced.  In  appeal,  the  District  Judge  confirmed  the  order 
of  the  Court  of  first  instance. 

In  the  petition  of  special  appeal  it  was  urged,  among  other 
objections,  that  Bhdskur  Vdsudev,  holding  no  certificate  of 
guardianship,  had  no  authority  to  proceed  in  the  case  as  re- 
presentative of  the  minor  Vdsudev. 

The  appeal  was  argued  before  Mslvill  and  Kemball,  JJ., 
on  the  4th  September  1872. 

Shdntdrdm  Ndrdya/n  for  the  appellant. 
37  HO 
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1872.  Mnrphrrson  (with  him  Vishvaiuith  N.   Mandlik),  for  the 


Va'sudev    r  cspondent. 
Vishnu 

- ,  ''•,  ^  Per  Chriam  : — Tliis  is  an  apijcnl  against  an  order  of  the 

^  A  RA  YAN  ,        , 

Jaganna'th.  District  Judgn  of  Khaudesh,  directing  execution  against  the 
applicant  of  a  dcci'ec  passed  on  an  award.  It  appears  that 
the  proceedings,  which  Section  327  of  Act  VIII.  of  18o9 
requires  to  be  taken  on  an  apph'cation  to  file  an  award,  were 
taken  when  the  applicant,  who  was,  and  still  is,  a  minor,  was 
not  represented  by  a  person  holding  a  ceiiificatc  of  adminis- 
tration. He  could  not,  therefore,  bo  heard  against  the 
application,  the  proceedings  on  which  were  of  the  nature  of 
a  suit  (Section  2,  Act  XX.  of  1864).  It  follows  that  there^ 
is  no  valid  decree  against  the  applicant,  and  that  the  order 
for  execution,  which  is  appealed  against,  must  be  set  aside 
so  far  as  it  afEects  him. 

Order  annulled  with  costs. 


/ 


[Appellate  Civil  Jueisdiction.] 

Sept  ii.  Appeal  from  Parsee  Matrimonial  Cov/rt. 

Ardesab  Jaha'ngir  Pea'mji  Appellant 

Ava'ba'i Respondent. 


RestttfjUion  of  coviQugal  righU — Parsee  Marriage  and  Divorce  Act  (No* 
XV,  of  1866),  Sees.  36  aM  AO^Civ,  Proc*  Code,  Sec.  2/00''ExeciUwnof 

decree. 

A  decree  for  restitution  of  conjugal  rights  under  the  Parsee  Marriage 
and  Divorce  Act  is  enforceable  only  in  the  manner  proyidcd  in  Section  36 
of  the  Act ;  such  provision  is  in  substitution  of,  and  not  in  addition  to,  the 
ordinary  remedies  provided  by  Sec  200  of  the  Code  of  Civil  Procedure. 

niHIS  was  an  appeal  from  an  order  made  by  Melvill,  J., 
while  sitting  as  Judge  in  the  Parsee  Chief  Matrimonial 
Court  at  Bombay,  on  the  29th  June  1871. 

Ardesar  Jah4ngir  obtained  a  decree  against  his  wife,  Avd- 
bai,  on  the  29th  March  1869,  directing  her  to  return  to  her 
husband  and  to  render  to  him  all  conjugal  rights.  Av^bfii 
did  not  return  to  her  husband  in  obedience  to  this  decreoi 
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Bndj  on  the  application  of  Ardesar,  was,  on  the  2nd  of  April       ^^^2. 

1870,  committed  to  lail  for  ono  month,  under  Section  36  of    Abdesab 

,        **         .  .  .  Jahanoib 

the  Parsee  Marriage  and  Divorce  Act,  for  disobedience  of  the     Fba'mji 

decree.    Avdbdi  underwent  the  month's  simple  imprisonment,    ava'ba'i. 

but,  upon  its  expiration,  refused  to  return  to  her  husband. 

Ardesar  again  applied  for  the  execution  of  his  decree,  under 

Sec.  200  of  the  Civil  Procedure  Code,  and  on  the  27th  April 

1871  obtained  a  rule  nisiy  calling  upon  Avdbdi  to  show  cause 

why  she  should  not  be  ordered  immediately  to  return  to  her 

husband,  and  to  render  him  all  conjugal  rights,  or,  in  the 

event  of  disobedience,  why  she  should  not  be   dealt  with 

according  tp  law. 

The  rule  was  argued  before  Melvill,  J. 
Macpherson  showed  cause  against  the  rule. 
Atlmison,  Sergeant,  was  heard  in  support  of  it 

Cur,  adv.  vulU 

• 

Melvill,  J: — This  is  an  application  for  the  execution  of  a 
decree,  dated  29th  March  1869,  by  which  the  defendant  was 
directed  to  return  to  the  plaintiff,  and  to  render  to  him  all 
conjugal  rights. 

The  defendant  was,  on  the  2nd  April  1870,  committed  to 
prison  for  one  month  for  disobedience  of  this  decree,  under  the 
provisions  of  Section  36  of  the  Parsee  Marriage  and  Divorce 
Act,  1865.  Since  her  release  she  has  been  residing  with 
her  father  in  Bombay,  and,  until  the  present  application,  no 
further  step  has  been  taken  to  enforce  obedience  to  the  decree. 

At  the  hearing,  having  been  informed  that  this  application 
was  for  execution  under  the  Code  of  Civil  Procedure,  and 
not  for  a  second  order  under  Section  30  of  the  Parsee 
Marriage  and  Divorce  Act,  I  directed  that  the  application 
should  be  amended  in  accordance  with  the  provisions  of 
Section  212  of  the  Code.  As  it  now  stands,  it  is  an  applica- 
tion for  the  arrest  and  imprisonment  of  the  defendant  in 
execution  of  the  decree. 

It  may  be  taken  as  settled  that  disobedience  to  the  order 
of  a  court,  directing  a  wife  to  return  to  cohabitation,  is  or- 
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1872,      dinarily  enforceable  under  Section  200  of  the  code  by  impri*- 

abdesab    Bonment,    or   attachment    of   property^   or  both :    Chotun 

Fba'mji     Beehee  v.  Ameerchund  (a),  Koobur  Khanaama  v.  Jan  Klian- 

AvaWi     **^^  {^)y  ^oonshee  Buzloor  Bulieem  v.  Shumahoanisaa  Begum 

(c).    If  the  wife  can  obtain  her  discharge^  under  Section  280 

by  the  surrender  of  her  property  (a  point  which  I  am  not 

called  upon  to  decide)  it  is  clear  that  the  remedy  provided  in 

Section  200  is  a  very  inadequate  one  for  its  purpose,  but 

such  as  it  is,  it  is  the  only  remedy  which  the  code  provides. 

By  Section  40  of  the  Parsee  Marriage  and  Divorce  Act, 
it  is  enacted  that  "  the  provisions  of  the  Code  of  Civil  Pro- 
cedure shall,  so  far  as  the  same  may  be  applicable,  apply  to 
suits  instituted  under  this  Acf 

The  question,  which  I  have  to  decide,  is  whether  the 
general  application  of  Section  200  of  the  code  to  decrees  for 
the  restitution  of  conjugal  rights  is,  in  the  case  of  Parsees, 
superseded  by  the  special  provisions  of  Section  86  of  the 
Parsee  Marriage  and  Divorce  Act,  which  provides  that  ^'  if 
such  decree  shall  not  be  obeyed  by  the  party  against  whom 
it  is  passed,  he,  or  she,  shall  be  liable  to  be  punished  with 
simple  imprisonment  for  a  term  which  may  extend  to  one 
month,  or  with  fine  which  may  extend  to  two  hundred 
rupees,  or  with  both." 

It  is  to  be  regretted  that  this  section  (which  has  already 
given  rise  to  much  doubt  and  discussion  on  the  question 
whether  the  penalty  mentioned  is  to  be  enforced  by  the 
court  making  the  decree  or  by  a  magistrate)  was  not  drafted 
in  such  a  manner  as  to  indicate  more  clearly  the  intention  of 
the  Legislature  {Reg,  v.  BosdVhdi  Frdmji),  As  it  is,  there 
is  nothing  in  the  Act  to  show  whether  the  Legislature 
intended  that  the  punishment  provided  in  Section  86  should 
be  in  addition  to,  or  in  substitution  for,  the  ordinary  re- 
medies provided  by  Section  200  of  the  Code  of  Civil  Pro- 
cedore.  If  the  imprisonment  and  fine,  which  may  be  awarded 
under  Section  86,  were  intended  simply  as  a  punishment  for 
an  offence,  simply  as  a  mode  of  vindicating  the  dignity  of 

(fl)  6  Oalc  W.  Rep.  Civ.  R  106. 
(6)  8  Ibid  467,  (c)  U  Moo,  Ind.  App.  551. 
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the  court,  then  I  see  no  reason  why  the  party  aggrieved  by       ^^T^* 

the  disobedience  to  the  decree  should  not  have  his  civil     Abdesab 

Jaha'koib 
remedy.     But  if ^  on  the  other  hand^  such  imprisonment  and     Fba'mji 

fine  were  intended  to  operate  solely  in  satisfaction  of  the    ava'ba'i. 

decree,  or  in  satisfaction  of  the  decree  as  well  as  in  pcenam 

for  the  contempt,  then  the  party  aggrieved  has  no  remedy 

beyond  that  specifically  provided. 

Now,  though  the  words  of  the  section  do,  to  some  extent, 
favor  the  former  of  these  two  suppositions,  they  do  not  do  so 
so  clearly  as  to  outweigh,  in  my  mind,  the  antecedent  impro- 
bability that  the  Legislature  should  have  had  any  such  inten- 
tion. I  can  conceive  no  reason  why  the  Legislature  should 
have  considered  that  a  decree  for  the  restitution  of  conjugal 
rights  should  be  not  only  enforceable  by  the  ordinary  civil 
process,  applicable  to  decrees  for  the  performance  of  parti- 
cular acts,  but  should  be  also  punishable  by  a  special 
additional  punishment  which  is  not  provided  for  disobedience 
of  any  other  similar  decree.  On  the  other  hand,  I  can 
conceive  many  reasons  why  the  Legislature  should  have  con- 
sidered that  disobedience  of  an  order  to  return  to  cohabita- 
tion should  be  punished,  and  obedience  enforced,  by  less 
severe  penalties,  and  less  stringent  measures,  than  disobe- 
dience of  an  order  for  the  performance  of  any  other  act. 
The  suit  for  the  restitution  of  conjugal  rights  is  not 
one  which  commends  itself  to  all  minds,  and  has  not 
found  a  place  in  the  judicial  system  of  all  nations.  Closely 
as  the  Americans  have  in  general  followed  the  English 
law,  they  have  deliberately  excluded  from  their  system 
the  suit  for  the  restitution  of  conjugal  rights.  ^'  Over 
England,"  says  an  American  writer  (Bishop  on  Marriage 
and  Divorce,  4th  ed.,  vol.  i.,  p.  30)  with  national  grandilo- 
quence— "  Over  England,  but  not  over  this  country,  walks 
still  that  spawn  of  a  dark  age  whose  mission  it  was  to  keep 
nnconjugal  sinners  in  the  strait  performance  of  holy  matri- 
monial duties,  termed  the  suit  for  the  restitution  of  conjugal 
rights.'*  The  Scotch  enjoin  '^  adherence,"  but  it  does  not 
appear  that  they  enforce  a  reunion  against  the  wife  or 
against  thehusbandj  when  hateful  to  either,    The  Code 
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^^"^^^  Napoleon,  whioh  governs  the  greater  part  of  Europe,  has 
Akdbsab  no  process  for  compelling  the  cohabitation  of  discordant 
Fba'mji  couples,  or  for  constraining  them,  as  Blackstone  sarcastical- 
AvA  BA'i.  ^y  remarks,  "  to  come  together  again  if  either  party  be  weak 
enough  to  desire  it  contrary  to  the  inclination  of  the  other/' 
I  take  these  remarks  from  Mr.  Macqueen^s  work  on  the  law 
of  marriage  and  divorce  (pp.  314—315) — '^No  French 
lawyer/^  he  says,  "  ever  proposed  the  rude  expedient  of  a 
prison"  (although  the  French  law  reprobates  matrimonial 
severance  more  strCnuously  than  the  English  law  does) 
''  nor  would  it  be  jfst  to  say  that  any  English  lawyer  deli' 
berately  recommended  a  thing  so  palpably  tyrannical  and 
futile/'  He  arrives  at  the  conclusion  that  even  in  England 
there  is  now  no  legal  process  that  can  prevent  desertion  or 
compel  cohabitation.  In  this  he  seems  to  be  mistaken;  for 
there  can  be  no  doubt  that  the  Court  for  Divorce  and  Matri- 
monial causes  has  the  same  powers  which  the  Court  of  Chan- 
cery formerly  exercised  on  the  requisition  of  the  Ecclesiasti- 
cal Courts ;  and  in  the  case  of  Olierry  v.  Cherry  (d)  a  writ 
of  attachment  was  actually  granted  (though  not  executed) 
against  the  respondent  who  refused  to  return  to  her  husband. 
But,  however  this  may  be,  it  is  certain  that  even  in  England, 
where  suits  of  this  description  have  always  been  allowed,  the 
action  of  the  courts  in  enforcing  their  deoreas  has  been  very 
hesitating  and  uncertain.  By  the  Canon  law,  from  which 
the  suit  for  the  restitution  of  conjugal  rights  was  derived,* 
the  court  could  compel  cohabitation  in  every  sense  of  the 
term.  Before  the  Reformation,  however,  the  courts  were 
generally  content  to  enforce  their  decrees  by  spiritual  repre- 
hension and  excommunication ;  means  which  would  commend 
themselves  to  a  large  class  of  the  natives  of  this  country,  and, 
if  they  could  be  applied,  would  perhaps  have  more  efficacy 
than  any  other  remedy.  When  the  Ecclesiastical  Courts  lost 
much  of  their  authority,  they  had  to  invoke  the  aid  of  the 
Court  of  Chancery; — and  upon  vl  sujnificavit  from  the  Eccle- 
siastical Court  that  a  party  was  in  contempt,  the  Court  of 
Chancery  would  proceed  to  enforce  obedience  by  attachment 

(cQ  29  L.  J.  P.  D.  &  M.   141. 
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and  sequestration.     But  the  paucity  of  reported  cases  shows        ^^72. 


how  seldom  this  power  was  exercised,  and  I  can  only  find     Abdebar 

^  .  .  .  .  Jaha'nqie 

one  case — Bariec  v.  Barico  ('•) — in  which  severity  against  a      Fbamji 

recusant  wife  was  carried  to  an  extreme.  Ava  ba'i. 

Now,  it  is  not  my  business,  nor,  in  the  remarks  which 
I  have  made,  do  I  intend  to  criticise  the  policy  of  the  Legis- 
lature in  introducing  into  the  Parseo  Marriage  and  Divorce 
Act  the  suit  for  the  restitution  of  conjugal  rights.  That 
measure  was  in  accordance,  not  only  with  the  English  law, 
but  also  with  the  feelings  of  the  Parsee  community;  for  the 
Draft  Bill,  on  which  the  Act  was  founded,  was  drawn  up  by 
a  commission  composed  equally  of  Europeans  and  Parsees. 
But  in  endeavouring,  as  I  am  obliged  to  endeavour,  to  conjec- 
ture what  were  the  intentions  of  the  Legislature,  I  think  that 
I  may  fairly  refer  to  considerations  which  must  have  been 
present  to  the  minds  of  the  framers  of  the  Act,  and  could 
hardly  have  failed  to  influence  them.  They  must  have  known 
that  the  duty  of  cohabitation,  which  they  were  determining 
to  enforce,  is  regarded  in  most  systems  of  law  as  a  duty  of 
imperfect  obligation,  and  not  to  be  enforced  by  courts  of  law. 
They  must  have  known  that  in  England  it  has  been  enforced 
hesitatingly,  and  not  without  strong  protest  by  those  who 
have  thought  and  written  on  the  subject.  It  could  not  have 
failed  to  occur  to  them  that  to  force  a  woman  to  live  with  a 
husband  whom  she  detests  can  be  of  no  real  benefit  to  him : 
and  to  punish  her  with  extreme  severity  for  refusing  to  do  so 
is  only  to  make  our  courts  the  instrument  of  the  husband^s 
revenge.  It  could  hardly  have  occurred  to  them  that  the 
dignity  of  a  court  required  that  this  particular  act  of  disobe- 
dience should  be  punished  more  severely  than  any  other  act 
of  disobedience.  And,  therefore,  it  seems  to  me  that  in  the 
minds  of  the  framers  of  this  Act,  there  must  have  been  pre- 
sent many  considerations  which  would  induce  them  to  miti- 
gate, and  none  which  would  induce  them  to  increase,  the 
penalties  by  which  cohabitation  might  be  enforced  under 
the  general  provisions  of  the  Code  of  Civil  Procedure^ 

(«)  1  Add.  301. 


296  BOHBAT  HIGH  COUBT  BSPOBtS. 

^^^^  It  cannot  be  said  that  a  measure  of  exceptional  severity 

ABDE8A&    may  have  been  thought  necessary  in  order  to  satisfy  the 

J  AHA  NGIR 

FjfeA'MJi  wishes  of  the  Parsee  community,  for  in  the  Draft  Bill,  to 
AvA'BA'i.  which  I  have  referred  as  having  been  drawn  up  partly  by  the 
representatives  of  that  community,  refusal  to  render  conju- 
gal rights  was  declared  to  subject  the  offender  to  only  a  pe- 
cuniary penalty.  The  f ramers  of  the  Act  seem  to  have  pre- 
ferred to  follow  the  English  law  in  regard  to  the  nature, 
though  not  in  regard  to  the  extent,  of  the  penalty  by  which 
obedience  should  be  enforced,  and  disobedience  punished. 
The  writ  de  contumace  capiendo  may  be  regarded  as  a  com- 
mitment in  execution,  as  well  as  for  contempt,  and  may  be 
satisfied  by  the  husband  waiving  his  rights,  as  well  as  by  the 
wife  obeying  the  monition,  and  so  purging  the  contempt. 
The  penalty  provided  in  Section  36  of  the  Parsee  Marriage 
and  Divorce  Act  appears  to  be  of  the  same  nature,  but  it 
differs  from  the  English  process,  inasmuch  as  a  definite  term 
is  fixed  for  its  duration.  Under  the  English  process  the 
duration  of  imprisonment  to  which  an  obstinately  recusant 
wife  might  be  subjected  is  unlimited,  and  in  the  case  of  Ba/r* 
tee  V.  Barlee,  to  which  I  have  already  alluded,  the  wife  was 
actually  confined,  until,  as  it  is  stated,  she  became  a  lunatic. 
The  framers  of  the  Parsee  Marriage  and  Divorce  Act  may 
well  have  recoiled  before  such  a  precedent,  and  may  reason* 
ably  have  considered  that  it  was  not  desirable  to  subject  a 
wife  even  to  imprisonment  for  so  long  a  period  as  two  years 
to  which  she  would  be  liable  under  the  Code  of  Civil  Proce- 
dure.  The  contempt  of  court  would  certainly  be  sufficiently 
punished  by  the  same  punishment  (simple  imprisonment  for 
one  month  and  a  fine  of  two  hundred  rupees)  which  may  be 
awarded  under  Section  100  of  the  Indian  Peual  Code  for  dis- 
obedience  of  an  order  promulgated  by  a  public  servant,  and 
which  under  Section  163  of  the  Code  of  Criminal  Procedure 
all  courts  can  inflict  for  a  contempt  committed  in  the  pre* 
sence  of  the  court.  And,  on  the  other  hand,  regarding  the 
commitment  as  a  process  in  execution,  it  might  well  be  con- 
sidered that  if  imprisonment  for  a  month  would  not  inplucea 
woman  to  overcome  her  dislike  to  her  husband,  it  would  be 
oraelty  to  attempt  to  force  her  to  "  the  lowest  degradation 
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of  a  human  being "  (I  refer  to  Mr.  John  Stuart  Mill's  ire-       1872. 
marks  in  his  Essay  on  the  Subjection  of  Women,  p,  57)  by    Ardbsab 
a  further  prolongation  of  her  imprisonment.  Fba'mji 

r. 
Ava'ba'i. 

On  the  best  consideration,  then,  which  I  am  able  to  give 
to  the  matter,  I  am  of  opinion  that  the  intention  of  Section 
36  of  the  Parsee  Marriage  and  Divorce  Act  is  that  the  pe- 
nalty therein  provided  should  operate  not  only  as  a  purging 
of  the  contempt^  but  in  full  satisfaction  of  the  decree. 

This  view  seems  to  be  in  accordance  with  that  adopt- 
ed by  the  High  Court  (Arnould  and  Wkstropp,  JJ.)  in  the 
unpublished  case  of  Begina  v.  Dossdbhdi  Frdmji,  to  which 
I  have  already  alluded.  In  that  case  Sir  J.  Arnould  is 
stated,  in  the  newspaper  report  of  the  case,  to  have  said — 
"  Section  40  of  the  Parsee  Marriage  and  Divorce  Act  vested 
in  the  Parsee  Matrimonial  Court  the  powers  given  by  the 
Code  of  Civil  Procedure,  and  as  one  of  the  sections  of  the 
Code  of  Civil  Procedure — ^viz.,  the  200th — gave  the  power 
of  enforcing,  by  imprisonment  or  attachment,  decrees  for  the 
performance  of  particular  acts,  it  appeared  to  him  that  the 
words  which  formed  the  conclusion  of  Section  36  of  the  Act 
merely  altered  the  mode  in  which  the  Court  should  enforce 
its  own  decrees,  and  punish  a  contempt  or  any  disobedience 
of  its  decrees,  the  alteration  being  in  effect  that  the  punish- 
ment should  consist,  not  of  simple  imprisonment  and  attach- 
ment but  of  simple  imprisonment  and  fine.''  Mr.  Justice 
Westropp  is  stated  to  have  added  that  he  concurred  in  the 
observation  of  Mr.  Justice  Arnould  in  reference  to  the  bear- 
ing which  Section  200  of  the  Civil  Procedure  Code  had 
upon  the  36th  section  of  the  Act.  The  Court  seems  to  have 
held  that  the  penalty  provided  in  Section  36  was  not  a 
penalty  for  an  offence,  but  a  process  in  execution,  as  well  as 
for  contempt ;  that  as  such  it  was  a  process  to  be  enforced, 
not  by  a  magistrate,  but  by  the  court  which  made  the  order ; 
and  that  it  was  in  alteration  of,  and,  therefore,  in  substitution 
tor,  the  penalties  provided  by  Section  200  of  the  Civil 
Procedure  Code. 
88hc 
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1872.  Mr.  Serjeant  Atkinson,  in  support  of  the  rule,  has  relied 

Abbesab  npon  the  case  of  in  re  Boyce  (/)  in  which  it  was  held  that,  under 
Fba'mji  Stat.  9  &  10  Vict.,  c.  95,  a  defendant  is  liable  to  be  com- 
AvA^BA'i  '^i*'^  repeatedly  upon  the  same  judgment.  It  appears 
to  me  that  that  case  would  be  more  in  point,  if  the  present 
application  were  for  a  second  order  of  commitment  under 
Section  36  of  the  Parsee  Marriage  and  Divorce  Act.  Now, 
it  is  true  that  after  much  discussion  in  Westminster  Hall, 
it  has  been  held  that  a  commitment  under  9  &  10  Vict, 
c.  95,  Section  98,  is  in  the  nature  of  a  qualified  execution, 
and  not  by  punishment  for  contempt :  Kinning's  case  {g), 
Swanny.  Dahins  {h).  But  in  irire  Boyce  there  had  been, 
previous  to  each  commitment,  a  fresh  summons  and  a  fresh 
de&ultj  and,,  moreover,  as  pointed  out  by  the  learned  Serjeant 
himself,  the  statute  contains  express  provision-  (9  &  10  Vict., 
c.  95,  s.  103)  that  no  imprisonment  under  thejAct  shall  in 
any  wise  operate  as  a  satisfaction  or  extinguishment  of  the 
debt.  The  learned  Serjeant  argued  that  this  provision  was 
inserted  ez  majore  cautela  and  was  merely  declaratory ;  but  it 
seems  to  me  that,  were  it  not  for  this  provision,  a  commit- 
ment under  Section  98,  being  by  way  of  execution,  would 
operate  to  discharge  the  debt.  The  Parsee  Marriage  and 
Divorce  Act  contains  no  siinilar  provision,  and,  therefore,  if 
any  argument  can  be  founded  on  a  comparison  of  that  Act 
with  the  English  County  Courts  Act,  it  is  rather  to  the 
effect  that  the  framers  of  the  former  Act  omitted  the  provision 
above  referred  to,  because  they  intended  that  a  commitment 
imder  Section  36  should  operate  in  satisfaction  of  the  decree* 

The  rule  must  be  discharged  with  costs. 

Against  this  order  Ardesar  preferred  the  present  appeal* 

.  It  was  argued  before  Saroxnt,  Acting  C. J.,  and  Greek,  J., 
on  the  24th  of  July  1872. 

Atkinson,  Serjeant,  (with  him  Pdndurang  Balibhadra)  for 
the  appellant : — There  are  no  antecedent  improbabilities  in 
this  case  to  lead  ns  to  believe  that  the  words  of  Sec.  36  of 

(/)2E.cfcB.621. 
(g)  16  L.  J.  Q.  B.  (N.  8.)  26?     (A)  24  L.  J.  C.  P.  (N.  &)  131. 
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the  Act  should  be  construed  otherwise  than  in  accordance       1^72. 


with  their  literal  meaning.  The  analogy  drawn  by  the  Abdbsab 
learned  Judge  from  the  institutions  of  other  countries,  has  fea'mji 
misled  him ;  for  these  institutions  are  not  as  stated  by  him,  avVba'i. 
and  are,  in  fact,  in  accordance  with  the  contention  of  the 
appellant.  Stair's  Institutes  of  Scotland,  pp.  29,  36,  745, 
795  j  Mourlin's  Commentaries  on  the  Code  Napoleon  p.  384 ; 
Kent's  Commentaries  on  the  American  Law ;  Blackstone's 
Commentaries  Vol.  III.,  p.  94,  show  that  the  view  taken  by 
Mr.  Macqueen  of  the  practice  of  those  countries  is  erroneous. 
Stat.  20  &  21  Vict.,  c.  85,  Act  IV.  of  1869,  and  the  practice 
of  the  Parsee  Punchayet  at  the  time  Act  XV.  of  1865  was 
passed,  clearly  show  that  the  argument  deduced  from  the 
antecedent  improbabilities  of  the  case  is  baseless.  The  in- 
stances in  which  courts  in  England  have  enforced  such  de- 
crees as  the  present  are  numerous.  See  Addam's  Ecc.  Reports 
and  Haggard's  Consistory  Reports.  As  to  this  being  an 
unpopular  procedure,  it  is  remarkable  that  the  suit  for  jac- 
titation of  marriage,  and  the  suit  for  restitution  of  conjugal 
rights  have  alone  survived  unimpaired.  All  others,  both 
at  common  law  and  in  equity,  have  undergone  changes. 

The  reason  why  the  penal  provisions  contained  in  Sec.  36 
of  the  Parsee  Marriage  and  Divorce  Act  (not  found  in  Stat. 
20  &  21  Vic,  c.  85,  and  Act  IV.  of  1869)  were  introduced  into 
the  former  Act  arises  from  the  defective  character  of  the  old 
Ecclesiastical  Courts  in  England  as  explained  in  Blackstone's 
Commentaries  Vol.  III.,  p.  101.  The  courts  established 
under  Stat.  20  &  21  Vict.,  c.  85,  and  Act  IV.  of  1869,  can 
punish  for  contempt  propria  vigore.  The  Parsee  Divorce 
Court  could  not.  It  is  quoad  hoc  in  the  same  position  as 
the  old  Ecclesiastical  Court's  in  England. 

The  case  of  Reg.  v.  Dossdblidi  Frdmji  simply  decided 
that  the  Magistrate  could  not  enforce  the  punishment  under 
Sec.  36,  but  the  dicta  of  the  Judges  who  decided  that  case 
are  of  no  authority.  They  do  not  appear  in  any  authorized 
report.     The  case  of  in  re  Boyce  {!)  is  in  point,  for  it  shows 

(0  2  EL  *  B.  521. 
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iliat  if  the  Stat.  9  &  10  Yict.^  c.  95^  had  not  contaaned  a 
clause  enabling  the  execation  debtor  to  get  his  discharge 
upon  payment  of  the  original  debt,  the  imprisonment  would 
have  been  considered  in  pcenam  only^  and  not  in  satisfaction 
of  the  judgment.  That  the  month's  imprisonment  was  not 
in  the  nature  of  execution  upon  the  judgment  is  shown  by 
this — ^that  payment,  release,  or  the  like  would  not  satisfy  it. 

The  Honourable  0.  J.  Mayhew  for  the  respondent,  relied 
chiefly  upon  the  case  of  Reg.  v.  Doasdbhdi  Frdmji,  and 
referred  to  Sec.  278  of  the  Code  of  Civil  Procedure  as  sup- 
porting the  contention  of  the  respondent. 

Atkinson,  Serjeant,  was  beard  in  reply. 

Our.  adv.  vtdt. 

Saboent,  Acting  C. J. — This  is  an  appeal  from  a  decision  of 
the  Judgeof  the  Parsee  Divorce  Court,  refusing  the  applica- 
tion of  Ardesar  Jahdngir  Frdmji  for  the  arrest  and  imprison- 
ment of  his  wife,  Avdbdi,  agaiust  whom  he  had  obtained  a 
decree  for  the  restitution  of  conjugal  rights. 

The  application  was  made  under  Section  200  of  the  Civil 
Procedure  Act  which,  it  was  said,  was  incorporated  in  the 
Parsee  Marriage  and  Divorce  Act  of  1865  by  Section  40  of 
that  Act.  It  appeared  that  the  defendant  had  already  been 
committed  to  prison,  on  the  2nd  April  1870,  for  one  month, 
under  Section  86  of  the  Marriage  and  Divorce  Act,  which 
provides  that  "  if  a  decree  for  the  restitution  of  conjugal 
rights  shall  not  be  obeyed  by  the  party  against  whom  it  is 
passed,  he  or  she  shall  be  liable  to  be  punished  with  simple 
imprisonment  for  a  term  which  may  extend  to  one  month, 
or  with  fine  which  may  extend  to  Rs.  200,  or  with  both.'* 
Now,  Section  40  says  that  "the  provisions  of  the  Code 
of  Civil  Procedure  shall,  so  far  as  the  same  may  be  applica- 
ble, apply  to  suits  instituted  under  this  Act,''  and  Section 
200,  which  relates  to  the  enforcement  of  a  decree  direct- 
ing the  performance  of  any  particular  act,  would  primdfade 
be  applicable  to  a  decree  for  restitution  of  conjugal  rights. 
Again,  the  three  authorities  cited  to  the  learned  Judge,  from 
whose  or^er  this  appeal  is  preferred^  and  again  at  the  hearing 
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of  this  appeal^  namely^  Chotuvi  Bebee  v.  Amrei*  Ohund  {uhi  ^872. 
siipra,)  (a  case  apparently  between  Hindus),  Kodbitr  Khansama  Abdesab 
V.  Jan  KJiansama  {ubi  siipra)  and  Moonshce  Buzloor  Euheem  Fra'mji 
V.  Shumsocyiinissa  Bcrjum  (itbi  supra)  establish  that  the  civil  av^bVi 
courts  of  British  India,  aa  administering  general  law  and 
apart  from  any  special  Legislative  Act,  will  entertain  suits 
between  Hindus  and  Mussulmans,  which  are  directed  to  en- 
force the  right  of  husband  and  wife  to  require  the  cohabita- 
tion of  the  other,  and  that  in  such  cases  the  relief  proper  to 
be  asked  and  the  decree  proper  to  be  made,  when  the 
husband  is  complainant,  is  to  declare  him  entitled  to  have  his 
wife  to  cohabit  with  him,  and  to  order  that  she  do  return  to 
his  protection.  And  at  p.  609  of  the  report  of  the  case 
before  the  Privy  Council,  their  Lordships,  in  holding  that 
according  to  Mahammadan  law,  a  husband  has  a  right  to  the 
possession  of  his  wife,  and  that  such  right  may  be  enforced 
by  a  decree  ordering  her  to  return  to  him  and  observe  her 
duties,  remark  as  follows  :  "  Whether  this  (i.e.  that  in 
the  event  of  disobedience  the  wife  is  to  be  given  bodily  into 
her  husband's  hands)  could  be  done  under  the  new  Act  of 
Procedure,  which  now  regulates  the  civil  courts  of  India, 
may  well  be  doubted.  Disobedience  to  the  order  of  a  court 
directing  the  wife  to  return  to  cohabitation  would  seem  to  fall 
within  the  200th  section  of  the  Code,  and  to  be  enforceable 
only  by  imprisonment  or  attachment  of  property  or  both." 
It  seems,  therefore,  that  the  section  of  the  Civil  Procedure 
Code  as  to  execution  of  decrees,  and  particularly  Section  200, 
might,  in  the  judgment  of  the  Privy  Council,  have  been 
resorted  to  before  the  passing  of  the  Act  for  the  enforcement 
of  a  decree  ordering  a  wife  to  return  to  cohabitation  with 
her  husband,  or,  in  other  words,  of  a  decree  for  restitution  of 
conjugal  rights. 

But,  assuming  that  the  provisions  of  the  Civil  Procedure 
Code  as  to  enforcing  decrees  are,  in  the  absence  of  any 
others,  applicable  to  the  case  of  decrees  for  restitution  of  con- 
jugal rights,  the  case  may  be  very  different  when  the  Legis- 
lature has  provided  for  a  particular  class  and  community 
legislative  provisions  deemed  to  be  adapted  to  their  peculiar 
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1872.  wants  and  sentiments^  as  the  Legislature  has  in  fact  done  in 
Abdbsab  "  The  Parsee  Marriage  and  Divorce  Act,  1865."  In  such  a 
Fea'mji  case,  the  question  for  consideration  is  whether,  having  regard 
AvA^BA'i.  ^  ^^®  special  provisions  of  the  Act  itself,  these  provisions  of 
the  Civil  Procedure  Code,  which  are  designed  to  meet  the 
case  of  the  enforcement  of  decrees  generally,  can  still  be 
deemed  applicable  to  decrees  made  in  exercise  of  the  special 
jurisdiction  created  by  that  Act,  or,  in  other  words,  whether 
the  imprisonment  or  fine  provided  by  Sec.  36  of  that  Act  are 
not  intended  to  be  in  substitution  of,  and  not  in  addition  to, 
the  ordinary  remedies  provided  by  the  Code  of  Civil  Proce- 
dure. Now,  we  can  entertain  no  doubt,  and  indeed  it  was 
almost  conceded  in  argument,  that  if  the  imprisonment  and 
fine  contemplated  by  Sec.  36  of  the  Parsee  Act  were  in  the 
nature  of  process  of  execution  of  the  decree,  they  must  be 
deemed  to  have  been  substituted  for  the  imprisonment  and 
attachment  of  property,  which  are  the  modes  of  enforcing 
decrees  provided  by  the  Code  of  Civil  Procedure,  or  in  other 
words,  that  the  Act  itself,  having  specified  a  mode  of  enforc- 
ing its  decrees,  similar  in  its  nature  to  that  provided  by  the 
Code  of  Civil  Procedure,  and  differing  principally  in  degree, 
the  sections  which  relate  to  execution  of  decrees  will  so  far 
be  not  applicable.  It  was,  however,  contended  that  the  im- 
prisonment and  fine  were  by  way  of  punishment  or  for  con- 
tempt, and  did  not,  therefore,  by  implication  deprive  the 
decree-holder  of  the  means  provided  by  the  Code  of  Civil 
Procedure  for  enforcing  decrees. 

Now,  as  the  language  of  the  Act  is  ambiguous,  we  shall 
do  well  to  call  to  our  aid  the  circumstances  which  led  to  the 
passing  of  that  Act.  The  preamble  of  the  Act  says  that  its 
object  was  to  make  the  law  relating  to  marriage  and  divorce 
among  Parsees  conformable  to  the  customs  of  the  commu- 
.  nity.  At  the  time  the  Act  was  passed,  Parsees,  as  appears 
from  the  case  of  Ardasoer  Cursefjee  v.  Perozehoye  (J),  could 
only  have  resorted  to  the  High  Court,  in  its  ordinary  civil 
jurisdiction,  to  obtain  a  decree  for  restitution  of  conjugal 
rights,  and  such  a  decree  could  only  have  been  enforced  like 

0)  Moo.  i]57. 
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all  other  decrees  by   the  provisions   of  the   Code  of  Civil        ^^72. 

Procedure.  Akdbsab 

Jahanoir 

In  the  report  made  by  the  Commissioners,  appointed  to  v. 

make  an  inquiry  into  the  usages  of  the  Parsee  community,  ^^^  ®^  ^* 
it  appears  "thskt  tho  statement  relating  to  marriage  and 
divorce,  which  was  framed  by  the  managing  committee  of 
the  Parsee  Law  Association,  and  upon  which  the  present 
Act  was  based,  was  itself,  with  one  addition,  based  upon  the 
English  Divorce  Act  of  1858/^  That  Act  treats  a  decree  for 
restitution  of  conjugal  rights  like  all  other  decrees  and 
orders.  We  may  conclude,  therefore,  that  there  could 
have  been  no  intention  on  the  part  of  the  framers  of  the 
Act  to  treat  disobedience  of  a  decree  for  restitution  of  con- 
jugal rights  as  differing  in  its  character  from  disobedience 
of  any  other  decree  of  the  Court.  This  question,  however, 
is  not  altogether  clear  of  authority,  as  it  would  appear  to 
have  been  already  uqder  the  consideration  of  this  Court  in 
the  case  of  Beg,  v.  Dosdbluil  Framjly  on  an  application 
to  compel  the  defendant,  a  Police  Magistrate,  to  entertain 
an  application  for  commitment  under  Sec.  36,  and  Sir  J. 
Amould  and  the  present  Chief  Justice  decided  that  the 
application  should  be  made  to  the  court  which  passed  the 
decree  for  restitution  of  conjugal  rights,  and  not  to  the  * 

Magistrate  nnder  Sees.  46  and  47.  Whatever  were  the  grounds 
on  which  they  base  their  decision  (of  which,  having  regard 
to  the  objection  of  the  appellant^s  counsel,  we  cannot  consi- 
der ourselves  as  having  a  report  of  authority),  they  must,  we 
think,  be  held  to  have  decided  that  '^  an  offence  under  the 
Acf  had  not  been  committed.  It  was  contended,  however, 
by  Mr.  Serjeant  Atkinson  that  the  above  considerations  did 
not  necessarily  touch  the  question  whether  the  imprisonment 
and  fine  were  intended  as  a  punishment  for  contempt  of  court, 
as  distinguished  from  a  process  for  enforcing  its  decree. 
But  if  the  Legislature  had  such  object  in  view  in  punishing 
disobedience  of  its  decree,  we  should  expect  to  find  a  general 
provision  in  the  Act  applicable  to  all  cases  of  contempt.  If, 
therefore,  the  Legislature  intended  that  the  provisions  of 
the  Civil  Procedure    Code   should  continue  to  be    appli- 
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1872.       cable  as  the  appropriate  means  of  enforcing  a  decree  of  the 


AEDB8AR  Court,  WO  have  a  difficulty  in  seeing  any  ground  for  the 
Fba'mji  enactment  of  the  latter  part  of  Sec.  36  of  that  Act.  The 
Ava'ba'i  Pleasure  provided  by  the  Act  is  doubtless  not  a  very  string- 
ent one  for  compelling  a  woman  to  return  to  her  husband^ 
but  it  may  well  be  that  the  framers  of  the  Act,  recognizing 
the  futility  of  attempting  to  force  a  woman  to  return  to  her 
husband,  considered  that  a  less  severe  penalty  than  is  pro- 
vided by  the  Code  of  Civil  Procedure  in  other  cases  would 
best  accord  with  the  feelings  of  the  Parsee  community.  On 
the  whole  we  are  of  opinion  that  the  Judge  was  right 
in  refusing  to  put  in  force  Sec.  200  of  the  Code  of  Civil  Pro- 
cedure, and  that  the  rule  nisi  was  rightly  discharged  with 
costs.  The  costs  of  this  appeal  must  be  borne  by  the  ap- 
pellant. 

Aj)peal  dismissed  with  costs. 


r Appellate  Civil  Jurisdiction.! 

^^  ^^*    '^  Sindal  Appeal  No.  258  of  1872. 

Chinta'man  Bha'skar Appellant 

Shivra'm  Hari  and  others Respondents. 

Mortgage — Possession — Registration — Notice. 

A  mortgage  without  possession  is  not,  in  Hindu  law,  absolutely  invalid 
but  is  binding  as  between  the  mortgagor  and  mortgagee. 

A  purchaser  with  possession  at  a  Court's  sale,  whose  certificate  of  sale 
is  registered,  buys  the  right,  title  and  interest  of  the  debtor,  burdened 
with  the  lien  of  a  prior  mortgagee,  without  possession,  whose  deed  of 
mortgage  is  registered. 

f  j\HIS  was  a  special  appeal  from  the  decision  of  H.  F.  Par- 
sons, Assistant  Judge  of  Ratnagiri,  reversing  the  decree 
of  the  Subordinate  Judge  of  that  town. 

The  special  appeal  was  heard  by  Sargent,  Acting  C.J,,  and 
Melvill,  J. 

Mdnekshdh  Jehcmgirshdh  for  the  special  appellant. 

itdvedheb  V.  N.  Mandlik  for  the  special  respondents* 
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The  facts  sufficiently  appear  from  the  following  judg*       ^^72. 

ment :—  Chinta'man 

Bhaska'b 

Per  Curiam  : — This  is  a  suit  by  the  special  appellant  to  gjjiy*^',j 
recover  possession  from  the  respondents,  the  second  and  third  Ha'ei. 
defendants  on  the  record,  of  half  the  village  of  Medeh  which, 
the  special  appellant  says,  was  mortgaged  to  him  by  the  first 
defendant  on  the  2nd  October  1867.  The  second  defendant 
claims  as  purchaser  at  an  auction  sale  of  the  right  and  title  of 
the  first  defendant  in  the  property  in  question,  under  a  certi- 
ficate  of  sale,  which  was  given  him  by  the  court  on  the  27th 
May  1868,  and  registered  on  the  19th  August  1868,  and  un- 
der which  he  obtained  possession. 

The  mortgage  deed  of  the  special  appellant  was  not  re- 
gistered iJefore  the  8th  January  1868. 

The  Assistant  Judge  was  of  opinion  that  the  question 
between  the  parties  narrowed  itself  to  the  following : —  Is  a 
purchaser  bond  fide  and  for  value  liable  for  a  mortgage  of 
which  he  had  no  notice,  and  the  holder  of  which  is  not  in 
possession  ?  and  he  answered  this  question  in  the  negative. 

In  framing  this  issue  as  the  crucial  one  to  decide  the  rights 
of  the  parties,  the  Assistant  Judge  has  omitted  to  draw  the 
necessary  distinction  between  a  purchaser  under  an  ordinary 
contract  of  sale  from  the  owner  of  the  property,  and  a  pur- 
chaser at  an  auction  sale  in  execution  of  a  decree  against 
such  owner. 

The  latter  purchases  only  the  right,  title,  and  interest  of 
the  judgment-debtor  in  the  property  in  question,  or,  in  other 
words,  the  property  subject  to  all  charges  with  which  it 
may  have  been  previously  burdened  by  him.  He  acquires 
nothing  by  his  purchase  but  what  still  remains  in  the  judg- 
ment-debtor, and  the  question  of  notice  can  have  no  applica- 
tion to  him.  The  decision  of  the  Court  in  Special  Appeal 
No.  510  of  18G9>  Mathurddds  v.  Kdlid  (a),  is  a  sufficient 
authority,  if  any  were  needed.  It  was  contended,  however, 
that  the  mortgage  in  the  case  cited  was  a  sa/ii  mortgage  and 

(a)  7  Bom.  a  C.  Rep,  A.  C.  J.  24. 
39  EC 
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^^72.  created  a  valid  charge  without  possession,  but  that  in  the 
Chinta'man  Konkan,  where  the  property  in  question  is  situated,  a  mort- 
».  g^rge  without  possession  created  no  valid  incumbrance,  and 
'ha^.*'  *^^*  ^^^  entire  property  was  still  vested  in  the  judgment-deb- 
tor at  the  time  of  the  attachment.  It  was  said  that  such  was 
the  general  Hindu  law  to  which  san  mortgages  were  an  ex- 
ception. The  Hindu  Law  undoubtedly  gives  the  preference 
to  a  subsequent  mortgagee,  who  has  obtained  possession,  over 
a  prior  mortgagee,  who  has  neglected  to  obtain  it,  but  it  is  no- 
whei-e  said  that  a  mortgage  without  possession  is  not  binding 
on  the  mortgagor,  and  we  need  scarcely  say  that  it  is  a  mat- 
ter of  constant  occurrence  for  suits  to  bo  filed  by  mortgagees 
to  compel  delivery  of  possession  by  mortgagors  ;  and  so  it  was 
virtually  ruled  in  Special  Appeal  No.  5  46  of  1869  Goj^dl 
V.  Krlshndp^d  (6).  Lastly,  it  was  contended  that  the  decree 
might  be  supported  on  the  fact,  as  found  by  the  Judge,  that 
the  special  appellant  and  the  judgment-debfcor^s  brother  and 
son  were  present  at  the  attachment  and  sale,  and  yet  no- 
thing was  said  as  to  the  mortgage.  Assuming  that  the  special 
appellant  could  be  deemed  bound  by  the  conduct  of  these 
persons  owing  to  their  being  an  undivided  family,  (a  fact 
which  is  not  found),  there  is  no  evidence  to  show  that  they 
were  under  any  obligation  to  speak.  They  knew  that  the 
pi*operty  was  sold  subject  to  the  special  appellant^s  iuterest 
and  it  is  not  alleged  that  they  were  questioned  by  the  de- 
fendants, so  as  to  have  made  it  unconscientious  in  them  to 
keep  silence. 

Moreover,  this  objection  is  now  taken  for  the  first  time. 
The  decree  must,  therefore,  be  reversed  and  the  case  remand- 
ed for  the  Judge  to  find  as  to  the  genuineness  of  the  mort- 
gage (Exhibit  No.  3),  and  to  pass  a  new  decree  having  regard 
to  the  above  observations. 

Decree  reversed  and  case  remanded. 
(6)  Ibid  60. 
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[Appeal  from  Insolvent  Court.]  Sep^V 

Kallia'nd a's  Kibpa'ra'm Appellant. 

Trikamla'l  Gula'bra'i Respondent. 

iMoUent  Court — Practice — Appeal — Iligh  Court — Notes  of  evidence  not 

taken — Jurisdiction  to  hear  appeal, 

lu  order  to  enable  the  High  Court  to  hear  the  appeal  of  an  opposing 
creditor  from  an  order  made  upon  the  hearing  of  an  insolvent's  petition 
which  such  creditor  opposes  (and  upon  which  evidence  is  taken),  it  is 
necessary  that  notes  of  all  the  evidence  at  the  hearings  should  be  recorded 
by  an  officer  of  the  Insolvent  Court. 

In  re  Lakhmidds  IlansrdJ  (a)  in  substance  followed. 

fflHIS  was  an  appeal  from  an  order  (dated  5th  June  1872) 
of  Gibbs,  J.^  sitting  as  Commissioner  in  the  Insolvent 
Court,  by  which,  after  hearing  counsel  on  behalf  of  Kalliindfis 
KarpSrdm,  a  ci-editor  who  opposed  the  discharge  of  the  insol- 
vent, and  after  the  cross  examination  of  the  insolvent,  and 
aftei;  the  examination  and  cross  examination  of  several  wit- 
ness called  on  behalf  of  the  opposing  creditor,  and  on  reading 
several  exhibits,  the  learned  Judge  ordered  that  the  hearing 
of  the  matters  of  the  insolvent's  petition  should  be  adjourned 
without  protection  until  the  4th  of  December  then  next. 

The  grounds  of  opposition  filed  by  the  opposing  creditor 
charged  the  insolvent  with  offences  coming  within  the  50  th 
Section  of  the  Insolvent  Debtor^s  Act,  but  the  learned  Judge 
did  not  consider  that  the  circumstances  of  the  case  war- 
ranted him  in  punishing  the  insolvent  under  the  penal  sec- 
tion, and  he,  therefore,  made  the  above  order  under  Section 
47  of  the  Act. 

From  the  above  order,  the  opposing  creditor  presented  a 
petition  of  appeal  to  the  High  Court.  The  petition  was  ac- 
cepted by  Green,  J.,  in  Chambers  in  June  1872. 

On  the  first  day  of  the  hearing  before  the  Commissioner, 
no  notes  of  the  evidence  given  were  taken  or  required  to  be 
taken,  under  the  provisions  of  Section  72  of  the  Insolvent 
Act ;  but  on  the  second  and  subsequent  days  of  the  hearing, 

(a)  6  Pom.  H.  G.  Rep,  0.  C.  J.  ^. 


808  BOKBAT  HIGH  COTTBT  BIP0BT8. 

'^^^'       Buch  notes  were  taken  by  the  Clerk  of  the  Court  at  the 
Kallia'n-  request  of  the  opposing  creditor. 

Kibfa'ba'm       rpj^Q  appeal  came  on  for  hearing  before  Sabgent,  Acting 
Tbikamla'l  C.J.,  and  Baylby,  J.,  on  the  24th  of  August  1872. 

GULA^BBA  I. 

Anatey  and  Leith,  for  the  appellants^  were  requested  in  the 
first  instance  to  apply  themselves  to  the  question  whether, 
under  the  circumstances,  an  appeal  lay  to  the  High  Court. 
The  Court  referred  to  in  re  Ldkhmidds  Ransraj  (ft) . 

Anstey — It  does  not  appear  who  was  the  appellant  in  the 
case  referred  to.  If  the  insolvent  was  the  appellant  (as  he 
would  seem  to  have  been),  the  decision  can  be  supported,  for 
I  have  always  contended  that  no  appeal  is  by  the  Act  given 
to  an  insolvent,  see  Qill  v.  Barron  (c)  and  in  re  Abrahams 
(d).  How  can  an  insolvent  be  expected  to  be  in  possession  of 
money  to  make  the  deposit  which  is  required  before  notes  of 
the  evidence  can  be  taken  ?  The  report  of  the  case  of  in  re 
Lahhmidds  Hansrdj  is  very  unsatisfactory  and  no  reoisons 
for  the  decision  are  given. 

I.  We  contend  that  the  taking  of  notes  under  Sec.  72 
is  not  a  condition  precedent  to  the  right  of  a  creditor  to 
appeal  under  Section  73.  The  words  of  the  latter  section 
are  imperative,  the  Court  "  shall  hear  '*  the  appeal,  while 
under  Section  72  it  is  discretionary  with  the  opposing  credi- 
tor to  require  notes  to  be  taken.  He  may  require  them 
to  be  taken  for  his  own  protection.  It  would  be  obviously 
unjust  to  require  a  creditor  to  have  notes  taken  by  an 
officer  of  the  Court  from  the  beginning  of  the  case, 
when  it  may  not  be  until  near  the  end  of  it  that  he  becomes 
dissatisfied  with  the  manner  in  which  the  Court  is  conduct- 
ing the  inquiry.  Besides,  any  person  aggrieved  by  the  order 
of  the  Insolvent  Court  may  appeal  {i.e.)  all  the  creditors  of 
•  the  insolvent.     Must  they  all  have  notes  taken  of    the 

evidence  ?  The  provisions  of  Sec.  72  were  introduced  in  order 
that  the  opposing  creditormight  be  enabled  to  have  proper 
materials  upon  which  to  appeal.    Here  we  have  the  full  notes 

(6)  6.  Bom.  H.  C.  Re|».  0.  a  J.  63. 
(e)    5  Moo.  K  C.  a  (N.  a)  218.  (<^)    21M%il. 


BOXBAT  HIGH  0OT7BT  SBPOBTS.  809 

taken  by  tKe  Commissioner  himself  which  he  has  allowed  us       ^^72. 
to  use.     If  the  Court  does  not  allow  an  appeal^  it  in  fact  over-    Kallia'n- 
rules  the  expressprovisions  of  the  Statute.  (Baylky,  J.,  referred  kibpa'ba'm 
to  in  re  Gholam  Baaul  Khan  {e)  ;  In  the  matter  of  Bavisebah  tbikamla'l 
Misser  (/).  Gula'bba'i. 

II.  If  we  cannot  appeal  on  the  evidence,  we  can  at  least 
show  that  upon^the  facts  as  they  are  set  forth  in  the  judg- 
ment of  the  Commissioner  his  decision  in  point  of  law  is 
erroneous. 

III.  The  appeal  in  the  case  has  already  been  admitted  by 
Mr.  Justice  Green.  The  present  objection,  if  a  good  one, 
ought  then  to  have  been  taken.  It  is  now  too  late  :  Oopee 
Biillub  Bmj  V.  Goluck  Proshad  Bose  (g)  followed  by  Peacock, 
C.J.,  in  Bliarutt  Chunder  Roy  and  others  v.  Isaur]  Chunder 
Sircar  and  otJiers  {h).  The  case  of  In  re  Ameer  Khan  {i)  was 
also  referred  to. 

The  insolvent  appeared  in  person. 

Sargent,  C.J. : — On  the  last  point  made  by  Mr.'Anstey,  we 
are  clearly  of  opinion  that  the  objection  that  has  been  raised 
cannot  be  got  rid  of  by  reason  of  the  petition  having  been 
admitted  by  Mr.  Justice  Green.  There  are  no  provisions  in 
the  Insolvent  Act  as  to  the  presentation  of  petitions  of  appeal 
similar  to  those  contained  in  Section  336  of  the  Civil  Proce- 
dure Code,  and  the  cases  referred  to  by  Mr.  Anstey,  which 
were  decided  upon  the  latter  section,  are,  therefore,  inapplica- 
ble. On  the  other  point,  we  will  take  time  to  consider 
our  judgment. 

Our,  adv.  vult. 

On  the  20th  of  September  the  Court  delivered  judgment 
and  said  that,  though  the  taking  down  of  evidence  by 
an  officer  of  the  Insolvent  Court  was  not  a  condition  prece- 
dent to  the  right  to  appeal,  yet  that,  in  cases  where  it  was 
necessary  to  consider  the  evidence,  the  Appellate  Court  could 
only  look  at  the  notes  of  evidence  taken  down  by  an  officer  of 

(e)  1  Beng.  L.  Bep.  O.  C.  J.  130.  (  /)  6  Beng.  L.  Eep.  179. 

(g)  Calc.  W.  Bep.  for  1864  Civ.  E.  136. 

(A)  8  Calc  W.  Bep.  Civ.  B.  141.  (0  6  Beng.  L.  Bep.  469. 
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^872.  the  Insolvent  Court  in  the  manner  provided  by  section  72  of 
Kallia'k-  the  Insolvent  Act,  and  when  it  appeared  that  no  such  notes 
KjJ^L'u  had  been  taken,  had-  no  option  but  to  dismiss  the  appeal. 
Tbiil^mla'l  The  appeal  was  accordingly  dismissed. 

Attorneys  for  the  opposing  creditor  :  Craige,  Lynch,  and 
Owen. 


[Appellate  Civil  Jurisdiction.] 

Sept.  28.  Befeired  Case. 

ViJKOK,  mother  of  Pa'na'chand  and 

\  \  •^V^^  V\K^w\\ai^»  Ta'ra'ohand  minors,  sons  of  Hira'- 

V^       J  /   CHAND  deceased  Plaintiffs. 

Jijibha'i  Va'ji    Defendant. 

Minor— Act  XX,  o/1864 — A^ext  friend,  suit  btf— Procedure, 

There  is  nothing  in  the  Minors  Act  (XX.  of  1864)  to  prevent  the  in- 
stitution of  a  suit  by  the  next  friend  of  a  minor  who  has  not  obtained  a 
certificate  of  administration  to  the  minor's  estate,  but  who  chums  no  right 
to  have  charge  of  the  minor's  property,  asking  for  a  declaration  of  the 
minor  8  rights,  and  for  an  order  directing  the  defendant  to  pay  money  he 
owes  to  the  minor  into  the  Principal  Civil  Court  of  the  District 

As  the  right,  however,  of  a  friend  to  institute  a  suit  on  behalf  of  a 
minor  is  under  the  control  of  the  Court,  and  as  the  Minors  Act,  by 
Sec.  3 — 7,  enables  a  friend  of  the  minor  to  protect  his  interests  by  apply- 
ing for  the  appointment  of  a  fit  person  to  have  charge  of  the  property  of 
the  minor  and  to  protect  his  estate,  the  proper  course  for  a  Court,  to 
which  a  plaint  on  behalf  of  a  minor  is  presented  by  his  friend,  is  either 
to  refuse  to  accept  the  plaint,  when  there  is  no  pressing  necessity  for  its 
acceptance,  or  in  case  such  pressing  necessity  exists^  to  accept  the  plaint 
and  stay  proceedings  until  the  plaintiff  has  duly  obtained  a  certificate 
mider  the  Act. 

rPHIS  was  a  reference  made  by  W.  H.  Newnham,  Acting 
Judge  of  the  District  of  Surat,  under  Section  28  of  Act 
XXIII.  of  1861,  for  the  orders  of  the  High  Court. 

The  reference  was  considered  by  Sargbnt,  Acting  C.J., 
and  Melvill,  J. 

None  of  the  parties  appeared  either  in  person  or  by 
counsel. 
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The  facts  of  the  case,  so  far  as  material,  appear  from  the       ^^72. 
judgment  of  the  High  Court.  Vijkor 

Per  Curiam  : — ^This  is  a  reference  under  the  provisions  of  Juibha'i 
Section  28  of  Act  XXIII.  of  1861  by  the  Acting  District 
Judge  of  S6rat.  It  appears  from  the  Judge^s  statement  of  the 
case  that  a  suit  had  been  brought  by  Pandchand  and  Tara- 
chand,  heirs  of  Hirilchand,  by  their  mother  Vijkor,  to  re- 
cover from  one  Jijibhdi  Vaji  the  balance  of  principal  and 
interest  due  on  a  note,  dated  the  15th  June  1868  passed  to 
Hir^chand ;  that  the  Subordinate  Judge  rejected  the  plaint 
because  Vijkor  had  no  certificate  as  required  by  Act  XX.  of 
1864  and  that  she  had  appealed  urging  that  the  order  was 
"  contrary  to  law  and  justice.'^  The  other  facts  of  the  case 
and  the  grounds  on  which  the  Judge  has  thought  it  right  to 
refer  it  for  the  consideration  of  this  Court  are  best  given  in 
his  own  words.  '^Hirdchand  died  on  December  8th  1870  ; 
his  widow  applied *f or  a  certificate  on  February  28th  1871, 
and  after  inquiry  one  was  ordered  to  be  given  her  on  June 
30th  1871 ;  but  in  the  meantime  the  period  of  three  years 
expired,  and  on  the  last  day  she  presented  her  plaint,  which 
was  as  above  rejected.  My  attention  has  been  repeatedly 
drawn  to  the  injury  entailed  on  minors  by  the  Limitation 
Act  together  with  Act  XX.  of  1864.  In  this  case  there  was 
considerable  delay  in  granting  the  certificate,  owing  partly 
to  the  Court's  vacation  and  partly,  I  believe,  to  the  delay  in 
appointing  an  Assistant  Judge  to  replace  Mr.  Murphy  ;  but 
a  man  might  die  while  holding  bonds  within  a  week  of 
being  time-barred,  and  as  a  certificate  could  not  be  obtained 
within  that  time,  and  the  Limitation  Act  would  not  help  his 
minor  heir  (Section  11),  as  the  disability  would  have  arisen 
after  cause  of  action  accrued,  the  minor  would  lose  his 
remedy  altogether.  It  might  be  urged  that  this  is  only  the 
penalty  of  the  laches  of  the  original  bond-holder,  in  not  suing 
before;  but  this  would  be,  I  think,  a  harsh  view  of  the 
case. 

''It  appears  to  me  that  the  best  remedy  would  be  to 
direct  the  Subordinate  Judges  to  receive  such  plaints  and 
endorse  them  with  date  of  presentation,  but  not  register  iliem 
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^872.       as  suits  till  the  plaintifEs  had  obtained  the  necessary  certifi- 
VijKOR     cate,  for  which  time  should  be  allowed;   satisfying  them- 

Mm 

JijiBHA'i    selves  also  that  the  plaintiffs  lost  no  time  in  applying  to  the 

Va  ji.       District  Court.     (The  Subordinate  Judge,  for  example,  might 

briefly  report  the  receipt  of  each  such  plaint  to  the  District 

Court,  which  in  reply  would  notify  to  him  date  of  application 

by  the  plaintiff.)  *' 

Before  discussing  what  course  should  have  been  pursued 
by  the  Subordinate  Judge,  we  would  remark  that  Sec.  3  of 
the  Bengal  Minor's  Act  (XL.  of  1853),  which  is  the  corres- 
ponding Section  to  Section  2  of  the  Bombay  Act  XX.  of  1864, 
concludes  with  the  following  proviso:  ''Provided  that, 
when  the  property  is  of  small  value  or  for  any  other  suffi- 
cient reason,  any  Court  having  jurisdiction  may  allow  any 
relative  of  a  minor  to  institute  or  defend  a  suit  on  his  behalf, 
although  a  certificate  of  administration  has  not  been  granted 
to  such  relative."  It  is  to  be  regretted,  we  think,  that  the 
words  "  for  any  other  sufficient  reason"  have  been  omitted 
from  the  Bombay  Act.  Had  they  not  been  so,  the  difficulty 
to  which  the  Acting  Judge  refers,  would  have  been  at  once 
removed  by  the  Subordinate  Judge,  in  the  exercise  of  his 
discretion,  treating  the  special  circumstances  as  a  sufficient 
reason  for  allowing  the  suit  to  be  instituted  without  a  certi- 
ficate of  administration.  It  is  true  that  Section  3  of  the 
Act  authorizes  any  relative  or  friend  of  a  minor  to  apply  to 
the  Court  for  the  appointment  of  a  fit  person  to  take  charge 
of  the  minor^s  property,  but  this  application  has  to  be  made 
to  the  Civil  Court,  a  different  Court,  and  it  may  be  far  re- 
moved from  that  in  which  in  all  probability  legal  proceedings 
would  have  to  be  instituted  on  behalf  of  the  minor.  More- 
over, the  procedure  to  be  observed  as  directed  by  the  5th 
and  following  sections  is  in  itself  a  complete  bar  to  a  sum- 
mary appointment  of  an  administrator  in  a  case  like  the 
present  one,  where  the  necessity  for  filing  the  plaint  is  not 
discovered  till  the  last  moment.  It  is  clear,  therefore,  that  if 
the  Act  absolutely  forbids  the  institution  of  a  suit  on  behalf 
of  a  minor  otherwise  than  by  a  person  who  has  obtained  a 
certificate  of  administration^  the  interest  of  the  minor  may^ 
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under  certain  circumstances^  be  seriously  prejudiced.  Now,  1872. 
it  is  to  be  remarked  that  Section  2  which  forbids  any  person  Vijkor 
to  institute  a  suit,  who  has  not  obtained  a  certificate,  is  in  juibha'i 
words  confined  to  those  who  "claim  a  right  to  have  charge  Vaji. 
of  property  in  trust  for  a  minor/^  the  object  clearly  being 
to  take  precautions  against  property  of  minors  falling  into 
the  hands  of  those  whose  fitness  has  not  been  previously 
inquired  into  and  adjudicated  on.  There  is  nothing,  how- 
ever, in  the  Act  which  we  can  discover  that  prevents  the 
institution  of  a  suit  by  a  friend  of  the  minor  who  claims  no 
right  to  have  charge  of  the  property,  and  whose  plaint  asks 
for  a  declaration  of  the  minor's  rights,  and  that  the  defendant 
be  ordered  to  pay  the  money  he  owes  to  the  minor  into  the 
Principal  Civil  Court  of  the  District,  which  by  Section  I.  is. 
specially  entrusted  with  the  charge  of  the  minor's  property, 
and,  therefore,  by  necessary  implication  invested  with  the 
power  of  disposing  of  it  as  the  interests  of  the  minor  may 
requii'c.  It  is  true,  perhaps,  that  such  a  plaint  would  be  an 
unusual  one  in  point  of  form  in  the  Mofussil  courts.  But, 
as  pointed  out  by  this  Court  in  the  case  reported  at  page 
7  of  7  Bom.  H,  C.  Rep.  (where  the  Court  allowed  a  minor 
who  was  residing  outside  the  Presidency  to  sue  by  his  next 
friend),  such  a  suit  "  is  in  accordance  with  the  ordinary 
pmctice  of  courts  in  suits  brought  by  infants.^' 

It  may  be  said  perhaps  that  as  the  Act  provides  a  course 
which  may  be  t^iken  by  a  relative  or  next  friend  of  a  minor  who 
is  anxious  for  the  safety  of  the  minor's  property,  it  could  not 
have  been  intended  that  he  should  adopt  any  other  course  and 
that  the  maxim  ^^  CiVjprcssio  unius  cat  cxclmio  a/ to'iiA^"  applies. 

Such  a  maxim  mast,  however,  yield  to  the  paramount  object 
of  the  Act  which,  as  declared  in  the  preamble,  is  "  to  make 
better  provision  for  the  care  of  the  persons  and  property  of 
minors,''  and  we  think  it  would  bo  contrary  to  the  spirit  of 
the  Act,  and  defeat  the  object  the  Act  had  in  view,  were  it  to 
be  construed  as  absolutely  forbidding  the  institution  of  a  suit 
for  the  benefit  of  a  minor,  under  any  circumstances  however 
pressing,  by  a  next  friend  not  claiming  to  have  charge  of  the 
property,  but  seeking  only  to  protect  the  minor's  interests, 

40  HG 
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1872.  The  right,  however,  of  a  next  friend  to  institute  a  suit  has 

ViJKOB  always  been  considered  one  more  or  less  under  the  control 
JijiBHA'i  of  the  Court,  and,  therefore,  as  the  Act  enables  a  friend  of  the 
'^'*  minor  to  protect  his  interests  by  applying  for  the  appoint- 
ment of  a  fit  person  to  have  charge  of  the  property  of  the 
minor  and  to  protect  his  interests,  it  would  be  a  proper 
course  on  the  part  of  the  Judge  to  refuse  to  accept  such  a 
plaint  where  there  was  no  pressing  necessity  for  a  departure 
from  the  course  pointed  out  by  the  Act,  or  it  might  be  to 
accept  the  plaint  and  stay  proceedings  until  the  plaintiJEE  had 
obtained  a  certificate  where  it  was  in  contemplation  to  apply 
for  it.  We  think,  therefore,  that  the  plaint  should  be  accept- 
ed, after  being  amended  by  inserting  the  words  "  as  their 
next  friend  "  after  the  name  of  the  minor's  mother  in  the 
title  of  the  suit,  and  by  amending  the  prayer  in  accordance 
with  the  above  remarks ;  and  that  as  the  mother  has,  since  the 
institution  of  the  suit,  obtained  a  certificate,  the  plaint  should 
be  heard  and  determined  as  if  it  had  been  filed  by  her  origi- 
nally in  her  character  of  administratrix. 

Ordered  accordingly. 


[Appellate  Civil  Jurisdiction.] 

Sept.  24.  Special  Appeal  No,  182  of  1872. 

MibZulbp  Ali    Appellant 

Yeshvada'ba'i  Sa'hbb,  widow  of  Ra'g- 

flOJi  AlNgria Respondent. 

Sequtstratum'^Ratt/lcation — Independent  /Sovereign's private  property"^ 

Evidence, 

A  sequestration  by  the  officers  of  the  British  GoTemment  of  the  private 
property  of  the  Angria  of  Kolaba — a  Native  independent  Sovereign — 
though  made  contrary  to  the  express  orders  of  the  Court  of  Directors  ori- 
ginally given,  would  not  be  liable  to  question  in  a  Municipal  Court  if  sub- 
sequently ratiOedy  but  alitir  where  there  is  no  luch  ratification. 

T'HIS  was  a  special  appeal  from  the  decision  of  llobert 
•^     Hill  Pinhej,  Judge  of  the  District  of  Puna,  amending 
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the  decree  of  N.  Daniell,  Assistant  Judge,  passed  on  remand      1872. 

from  the  High  Court.  ,  Mie  zulep 

Ali 

The  plaintiff,  widow  of  Rilghoji  Angrii,  the  lato  ruler  of  yeshvada'- 
Koldba,  sued  the  defendant  Zulef  Ali  to  recover  possession  ^-^'i  Sa'heb, 

'  f       ^  widow  of 

of  a  piece  of  land  held  by  her  late  husband  as  raivas  in  the    Ra  qhoji 

Anghia 
village  of  Chakan  in  the  P6na  District.     On  remand  of  the 

case  by  the  High  Court,  the  Collector  was  made  a  party  as 

defendant  No.  2.  i 

Zulef  Ali  inter  alia  pleaded  that  the  resumption  of  Angria^s 
estate  by  the  British  Government,  was  an  act  of  State  and 
that  no  Civil  Court  had  jurisdiction  to  question  such  an  act, 
that  requests  made  by  the  plaintiff  to  the  Government  pray- 
ing for  restoration  of  her  Inam  and  Miras  lands  were  refused 
and  that  a  Sovereign  could  not  hold  private  property  especi- 
ally in  foreign  territory. 

The  Collector's  answer  was  to  the  same  effect. 

The  Assistant  Judge  awarded  the  claim  and  the  District 
Judge  in  appeal  substantially  confirmed  his  decision  amend- 
ing it  only  by  varying  his  order  as  to  costs. 

The  special  appeal  was  heard  by  Melvill  and  Kemball, 
JJ. 

Dhirajldl  Mathurddds  (Government  pleader)  and  Vishnu 
Ghanashdm  for  the  defendant  Zulef  Ali : — The  Collector  did 
not  separately  appeal.  The  District  Court  has  presumed,  but 
without  any  evidence,  that  the  land  in  question  is  the  private 
estate  of  the  Angria  who  being  an  independent  Sovereign 
could  not  hold  private  property  in  British  territory.  Even 
supposing  the  land  to  be  private  property,  the  resumption 
thereof  was  an  act  of  State.  No  Civil  Court  has  authority 
to  decide  between  the  differences  of  independent  Sovereigns. 
This  case  is  on  all  fours  with  the  case  of  The  Secretary  of  State 
V.  Kamachee  Boye  Sdlmha  (a). 

Shdntdr&m  Ndr/hja/n  for  the  respondent  contended  that 
this  case  was  to  be  distinguished  from  the  case  quoted  by  the 
appellant,  inasmuch  as  the  Court  of  Directors  had  there  rati- 

(a)    7  Moo.  Ind,  App.  476, 
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1872.        jfied  the  Act  of  the  Madras  Government,  while  in  this  case  the 

MiB  ZrLEF  sequestration  Was  not  only  not  orif^innlly  authorized  but  was 

^  not  subsequently  ratified.    The  Court  of  Directors,  when  con- 

ba'i^^'heb'  fi™^'^rt  *li^  resumption  of  the  Angria^s  State  in  consequence 

widow  of     of  the  absence  of  a  male  heir,  ordered  that  his  private  pro- 
Raghoji  .  . 

Akobia.     perty  should  bo  restored  to  his  representative. 

Per  Cqriam  : — The  District  Judge  has  found  (and  we 
see  no  reason  to  think  that  his  finding  is  incorrect)  that  the 
land  in  dispute  was  the  private  property  of  Angria. 

That  finding,  however,  is  not  sufficient  to  entitle  the  plain- 
tiff to  succeed.  There  still  remains  the  question  whether 
the  land  has,  since  Angria's  death,  been  taken  possession  of 
by  the  British  Government  by  an  act  of  State. 

We  do  not  think  that  that  question  was  raised  for  the  con- 
sideration of  this  Court  when  the  case  first  came  before  it, 
nor  that  we  are  prevented  by  the  Court's  remand  order  from 
now  considering  it. 

The  case  of  the  Becretary  of  State  of  India  in  Council  v. 
Eamachce  Boye  Sahaba  {h)  is  in  many  respects  similar  to  that 
now  before  us.  That  was  a  case  in  which  the  property  of 
the  Rajah  of  Tanjore  had  been  seized  by  the  British  Govern- 
ment as  an  escheat,  and  the  suit  was  brought  by  his  widow 
to  recover  his  private  estate.  She  obtained  a  decree  in  her 
favour  from  the  Chief  Justice  of  the  Supreme  Court  of  Mad- 
ras, who  held  that  the  seizure  of  the  Rajah's  private  proper- 
ty could  not  be  regarded  as  an  act  of  State.  '^  It  appears" 
said  the  Chief  Justice  "  that  an  order  having  been  issued 
(by  the  Court  of  Director)  to  take  possession  of  public 
property,  private  property  was  taken  and  is  now  detained 
under  the  circumstances  above  set  out.  I  am  of  opinion  that 
such  detention  cannot  be  considered  an  act  of  State,  nor 
can  I  consider  that  the  subsequent  adoption  by  the  defend- 
ants can  make  that  an  act  of  State  which  originally  was  not 
so.''  This  decision  was  reversed  by  the  Judicial  Committee 
of  t^e  Privy  Council,  who  held  that,  even  if  the  property 
were  private  property,  and  even  if  the  original  seizure  were 

(6)    7  Moo.  Ind.  App.  476. 
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not  authorized  by  the  order  of  the  Court  of  Directors,  yet  the       ^872. 


seizure  was  subsequently  approved  by  tlie  Governor  of  Mad-   Mm  Zulep 
ras,  and  was  adopted  and  ratified  by  the  Ejist  India  Company  v. 

in  their  answer  to  the  suit :  that  sucli  ratification  was   equi-  ^^^^  saheb' 
valent  to  a  previous  authority,  and  that  tlie  seizure  was  an     ^i^ow  of 
act  of  State,  to  enquire  into  the  propriety  of  which  a  Muni-     Angbia. 
cipal  Court  had  no  jurisdiction. 

In  the  present  suit,  accepting  the  District  J^dge^s  find- 
ing that  the  land  was  Angria's  private  property,  we  must 
hold  that  the  original  sequestration  was  Yiot  authorized  by 
the  order  of  the  Court  of  Directors.  But  the  question  re- 
mains— whether,  as  alleged  by  the  appellant,  there  has  been 
a  subsequent  ratification  of  the  sequestration. 

It  cannot  be  said  that  the  Collector's  defence  to  this  suit 
constitutes  a  sufficient  ratification.  To  justify  an  act  op- 
posed to  the  original  order  of  the  Court  of  Directors,  there 
must  be  shown  to  have  been  a  ratification  either  by  the 
Court  of  Directors  or  by  the  Secretary  of  State  in  Council. 

Tlie  appellant  refers  us  to  the  Collector's  examination. 
Exhibit  No.  70,  as  shewing  that  an  application  made  by  the 
plaintiff  to  the  Court  of  Directors  for  the  restoration  of 
Angria's  lands  was  rejected  on  the  7th  June  1848.  No  copy 
of  that  application  however,  nor  of  the  reply  of  the  Court 
of  Directors,  has  been  given  in  evidence  in  the  case.  The 
defendant  complains  that  the  Assistant  Judge  refused  to 
assist  him  to  procure  copies  of  these  papers,  and  asks  us  to 
remand  the  case  in  order  that  he  may  have  an  opportunity 
to  produce  them.  There  appears  to  be  no  sufficient  reason 
for  granting  him  this  indulgence.  In  his  Darkhdst  No.  117, 
the  defendant  asked  the  Court  to  send  for  the  papers  either 
from  the  Collector  or  from  Government  under  Section  138 
of  Act  VIII.  of  1859.  The  application  was  refused  on  the 
ground  that  ihe  defendant  ought  to  produce  copies.  There 
is  no  allegation  that  he  has  ever  asked  for  or  been  refused 
copies ;  and  Exhibit  76  shows  that  the  Collector  has  been 
willing  enough  to  give  him  copies  of  other  documents  which 
might  be  of  use  to  him ;  nor  is  there  any  reason  to  suppose 
that  the  plaintiflE^s  petition  to  the  Court  of  Directors  and  the 
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^^72.       answer  thereto  would,  if  produced,  shew  any  thing  more 
MiB  ZuLBP  than  that  the  plaintiff  had  asked  for,  and  been  refused  the 
r.  restoration  of  Angria'a  Inams,  or  the  privilege  of  holding 

ba'i  Saheb  watian  and  other  lands  free  of  assessment.  That  we  under- 
RiuJHOji  ®^^^  ^  ^®  ^^  meaning  of  what  the  Collector  says  in  his 
Akobia.  examination.  No.  70.  The  object  of  the  present  suit  is  not 
to  establish  the  plaintiff's  rights  as  In&mddr,  but  to  estab- 
lish her  right  as  Mirusddr,  to  the  occupancy  of  certain  lands 
subject  to  the  payment  of  the  Government  assessment.  It 
is  clear  from  the  Government  Resolution  No.  2807,  dated 
the  10th  August  1860  (Exhibit  No.  76),  and  generally  from 
the  manner  in  which  the  Collector  has  defended  this  suit, 
,  that  the  Government  do  not  consider  that  this  right  of  occu- 
pancy has  been  confiscated.  There  is  not  the  least  reason  to 
suppose  that  this  right  was  referred  to  in  the  plaintiff's  ap. 
plication  to,  and  the  reply  of,  the  Court  of  Directors,  and  in- 
deed as  regards  the  particular  land  now  in  dispute,  it  could 
not  have  been  referred  to ;  for  the  application  was  made  in 
1847  and  it  was  not  until  sometime  after  this  that  Angria's 
name  was  removed,  and  that  of  the  defendant  entered  as  oc- 
cupant of  the  land.  On  these  grounds  we  are  of  opinion  that 
even  if  the  plaintiff's  application.  No.  117,  was  improperly 
rejected  (we  do  not  say  that  it  was),  the  evidence  asked  for 
could  not  have  varied  the  decision. 

On  the  whole  we  think  that  the  decree  appealed  against  is 
the  decree  which  ought  to  be  made,  and  we  confirm  it, 
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[Appeal  prom  Insolvent  Court.]  sept.  26. 

Dva'rka'da's  Lalubha'i  and  SLnothev... Appellants. 
George  Blackwell Respondent. 

Practice — Insolvent  Debtor's  Court — Discharge  of  Insolvent — Opposing 
Creditor  taken  by  surprise — Appeal — Beinstatement  of  Petition  on  list — 
Stat  11  ^  12  VicL,  c.  21,  Sees,  56  and  73. 

Where  an  opposing  creditor  being,  without  any  default  on  his  part, 
misled  as  to  the  time  when  an  Insolvent's  petition  was  to  come  on  for 
hearing,  failed  to  appear  when  the  petition  was  called  on  and  the  Insol- 
vent obtained  his  discharge  ex  parte j  the  Appellate  Court,  on  the  ground 
that  the  opposing  creditor  had  been  taken  by  surprise,  set  aside  the  order 
of  discharge  and  restored  the  case  to  the  board. 

Sernble  that,  under  the  circumstances,  the  Commissioner  sitting  in  In- 
solvency had  no  jurisdiction  to  set  aside  the  order  of  discharge. 

rrmS  was  an  appeal  from  an  order  made  by  Gibbs,  J.,  on 
the  24tli  of  April  1872,  when  sitting  as  Commissioner 
in  Insolvency,  declaring  the  Insolvent  entitled  to  his  personal 
discharge  under  Sec.  47  of  the  Indian  Insolvent  Act  (Stat.  11 
&  12  Vict.,  ch.  21). 

The  Insolvent,  George  Blackwell,  filed  his  petition  and 
schedule  on  the  loth  of  December  1871.  Two  of  his  credi- 
tors, Dvdrkdd&s  Lalubhdi  and  Daydbhdi  Lalubhdi,  filed  joint 
grounds  of  opposition  to  his  discharge,  and  the  petition  was 
therefore  placed  upon  the  list  of  opposed  petitions.  The 
principal  ground  of  opposition  was  that  the  insolvent  was  not 
an  inhabitant  of,  and  did  not  reside  in,  Bombay,  and  that 
therefore  the  Court  had  no  jurisdiction  to  hear  his  petition 
or  grant  him  his  discharge.  The  case  was  set  down  for 
hearing  on  the  24th  April  1872,  when,  the  opposing  credi- 
tors being  called  and  not  appearing  either  in  person  or  by 
Counsel,  the  Insolvent's  discharge  was  granted. 

On  the  same  day,  Atkmson,  Serjeant,  appeared  for  the 
opposing  creditors  and  applied  that  the  matter  of  the  peti-* 
tion  might  be  reheard  under  Sec.  56  of  the  Act  and  staged 
that  the  opposing  creditors  had  been  taken  by  surprise  j 
that  the  insolvent  had  made  a  false  statement  as  to  his  re-« 
aidence,  and  that,  therefore^  the  Court  had  jurisdiction  under 
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1872.        Sec.  56  of  the  Act  to  recall  its  oinicr  of  discharge.   The  Court, 

Dva'bka'     however,  considering   that  Section  56   was  not  applicable 

da's 
Lalubha'i   under  the  circumstances  of  the  case,  refused  to  interfere  and 

George     dismissed  the  application. 
Blackwell. 

Tliefeupon  the  opposing  creditors  filed  a  petition  of  appeal 
from  the  order  declaiming  the  insolvent  entitled  to  his  dis- 
charge, and  prayed  that  the  order  might  be  cancelled  or  that 
the  Appellate  Court  might  make  sucli  further  or  other  order 
in  the  premises  as  to  it  might  seem  meet.  The  affidavit, 
which  was  filed  with  the  petition  of  appeal,  averred  that  the 
hearing  of  the  insolvent's  petition  had,  after  being  transferred 
to  the  list  of  opposed  petitions,  been  ultimately  fixed  for  the 
24th  of  April  1872;  that  the  opposing  credit oi-s  had  duly 
instructed  Counsel  to  oppose  the  discharge  of  the  insolvent ; 
that  on  the  19th  of  April  the  Commissioner  had  announced 
his  intention  of  not  sitting  on  the  next  Court  day  (the  24th 
April)  until  12  o'clock  noon  and  that  the  insolvent's  petition 
was  third  upon  the  list  for  that  day.  The  Commissioner,  how- 
ever, sat  at  11  A.M.  Shortly  after  that  hour  the  petition  was 
called  on  and  (the  opposing  creditors  not  being  present)  the 
insolvent  was  discharged  under  Sec.  47  of  the  Act.  The  ap- 
pellants submitted  that  under  these  circumstances  the  order 
of  discharge  was  a  sui^priso  upon  them  and  ought  to  be 
cancelled. 

The  appeal  was  argued  before  Sargent,  Acting  C. J.,  and 
Bayley,  J.,  on  the  26th  of  September  1872. 

Marnott  (with  him  MayheWy  Acting  Advocate  General) 
for  the  appellants  : — As  the  Court  below  refused  to  reinstate 
this  case  on  the  board  under  the  provisions  of  Section  56  of 
the  Insolvent  Act,  and  as,  in  fact,  the  circumstances  of  the 
case  did  not  bring  it  within  the  purview  of  that  section,  the 
only  course  open  to  the  opposing  creditors  was  to  appeal  to 
this  Couiii  under  Sec.  73  of  the  Act  from  the  order  granting 
the  Insolvent  his  discharge.  As  no  evidence  has  been 
taken  in  the  case,  the  provisions  of  Sec.  72  as  to  having  the 
evidence  taken  down  by  an  officer  of  the  Court  have  no  ap* 


■^  ■/ 
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t)lication.    The  case  of  Ex  parte  Johnstone  (a)  is  <Jn  all  fours       1^72. 
with  the  present  case.  Dva'bka'- 

^  DAS 

Latham  for  the  respondent.  Lalubha'i 

Vm 

.      .  George 

MamoU  in  reply.  Blackwell. 

Per  Curiam  : — ^The  order  of  the  24th  of  April  must  be 
discharged  and  the  petition  of  the  Insolvent  restored  to  the 
board.  Each  party  will  bear  his  or  their  own  costs  of  the 
appeal. 

Ordered  accordingly. 

Attorneys  for  the  appellants  :  Shapurji  and  ThahirAas, 
Attorneys  for  the  respondent :  Tha/cher  and  Chalk. 


[Original  Civil  Jubisdiction.] 

Referred  Case. 

W.  NicoL  AND  Company ......Plaintiffs. 

J.  S.  Castle Defendant. 

Bill  of  Lading — "  Weight  contents  and  value  unknoum'^ — Action  against 
Master — Assignee  of  BUI  of  Lading  for  value-^ConstrueUonr^Act  IX. 

of  1856,  Sec.  3. 

A  bill  of  lading  purporting  to  be  for  50  tons  of  coals  and  containing  a 
printed  clause  '^weight,  contents  and  value  unknown''  and  similar  wprda 
written  above  the  signature  of  the  Master,  does  not  amount  to  an. admis- 
sion by  the  Master  that  he  has  received  50  tons  of  coal  on  board. 

Upon  the  true  construction  of  the 'Bills  of  Lading  Act  (IX.  of  1856) 
Sec  3  a  bill  of  lading  in  the  above  form  is  not,  in  the  hands  of  a  con- 
signee for  value,  conclusive  evidence  against  the  Master  of  the  shipment 
of  50  tons. 

n^HIS  was  a  case  stated  for  the  opinion  of  the  High  Courts 
under  the  provisions  of  Sec.  55  of  Act  IX.  of  1860,  by 
N.  Spencer,  Third  Judge  of  the  Bombay  Court  of  Small 
Causes. 

(a)    81 L.  J.  Bank  63, 
4lH0 


Oct  3. 
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1872.  The  action  was  bronght  to  recover  Btipees  125  as  damages 


W.  NicoL    for  the  non-delivery  of  five  tons  of  coal  part  of  a  consignment 
pAifT       of  50  tons  alleged  to  have  been  shipped  on  board  the  Steam 
J.  S.  Castlb.  ^^P  ''Hutton''  of  which  the  defendant  was  the  master. 

The  following  are  the  facts  of  the  case  as  stated  by  the 
Judge  of  the  Court  of  Small  Causes  : — 

"  There  was  shipped  on  board  the  '^  Hutton"  at  the  port 
of  Sunderland  a  quantity  of  coal  and  coke  on  account  of 
Messrs.  Smithy  Fleming,  and  Company  which  was  made  de- 
liverable by  the  bill  of  lading  to  Messrs  W.  Nicol  and  Com- 
pany at  Bombay.  The  mode  adopted  at  Sunderland  of 
weighing  coal  intended  for  shipment,  which  was  followed 
in  the  present  case,  is  for  the  tender  in  which  the  coal 
is  loaded  to  be  run  on  to  a  weigh  bridge ;  the  net 
weight  of  the  coal  is  then  ascertained  by  subtracting 
the  weight  of  the  truck ;  the  trucks  are  then  run  on 
to  a  stage  over  the  ship^s  hold  into  which  the  coal  is  tipped. 
The  coals  in  question  were  stowed  in  the  'tween  deck 
in  a  compartment  by  themselves  and  screened  off  from  the 
rest  of  the  cargo  by  plank  partitions.  In  addition  to  the 
plaintifPs  coal  and  coke  there  was  shipped  on  board  the 
'Hutton'  1,200  tons  of  other  coal  and  a  general  cargo. 
The  loading  of  the  ship  was  completed  in  two  or  three  days. 
No  person  connected  with  the  ship  or  on  behalf  of  the 
master  or  owners  was  present  when  any  part  of  the  cargo 
of  coal  was  weighed.  The  weight  was  taken  from  the 
agents  of  those  employed  by  the  shippers.  During  the  voy- 
age  coal,  it  is  admitted,  loses  in  weight  by  evaporation  and 
by  being  broken.  The  percentage  of  loss  varies  according 
to  the  quality  of  the  coal.  The  coal  in  this  oase  being 
'  double  serened,^  the  loss,  it  is  said,  ought  to  have  been 
very  small.  The  defendant  signed  a  bill  of  lading  a  copy  of 
which  is  set  out  at  the  end  of  the  case.  Freight  was  paid  iu 
London  on  50  tons. 

^'  Messrs.  W.  Nicol  and  Company  (the  plaintiffs)  are  con- 
signees for  value  of  the  coal.  On  the  arrival  of  the  '  Hutton' 
in  Bombay^  Messrs.  W.  Nicol  and  Company  addressed  a 
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letter  to  Mesars.  Thomas  Stewart  and  Company,  the  consig-       ^^^'  _ 
nees  of  the  ship,  stating  that  they  were  the  consignees  of  50    w.  Nicol 
tons  coal  per  S.  S.  ^  Hutton/  and  as  the  owners  or  agents  had       paky. 
the  option  of  delivering  over  the  ship's  side  or  on  shore,  re-  j.  s.  Castle. 
quested  to  be  informed  what  arrangements  Messrs.  Thomas 
Stewart  and  Company  intended  to  make  about  weighing,  as 
they  (Messrs.  W.    Nicol  and  Company)   would  only  take 
delivery  per  ton  of  twenty  cwts.  weighed  over  to  them. 

''  Thomas  Stewart  and  Company  elected  to  avail  themselves 
of  the  option  given  to  them  by  the  bill  of  lading  and  employed 
their  own  agents  to  land  the  cargo.  The  coal  put  into  the 
lighters  alongside  the  ship  was,  as  averred  by  the  defendant 
and  proved  by  his  witnesses,  the  whole  that  was  shipped  at 
Sunderland  on  account  of  Messrs.  Smith,  Fleming,  and  Com- 
pany, but,  as  it  was  not  then  weighed,  there  was  no  evidence 
to  show  whether  it  was,  or  was  not,  less  than  60  tons.  When 
weighed  in  the  wharf,  however,  and  made  over  to  the  plain- 
tiff's  muccadum,  there  were  only  45  tons. 

"  The  only  evidence  given  to  show  that  50  tons  had  been 
shipped  was  the  bill  of  lading  and  an  invoice  forwarded  by 
Messrs  Smith,  Fleming,  and  Company  to  Messrs  W.  Nicol 
and  Company,  in  which  the  latter  are  debited  with  50  tons. 
The  invoice,  it  was  stated  by  one  of  the  witnesses  for  the 
plaintiffs,  is  usually  prepared  from  the  bill  of  lading. 

^'  For  the  defendant  it  was  contended  that  there  was  no  evi- 
dence of  the  quantity  shipped  ;  that  although  in  the  body  of 
the  bill  of  lading,  in  written  words,  the  quantity  was  said  to  be 
50  tons,  this  statement  was  qualified  by  the  printed  condition 
'  weight,  contents  and  value  unknown,'  and  again  by  the 
written  words,  '  weight  unknown'  above  the  signature,  and 
that  the  defendant,  by  so  signing,  did  not  admit  that  50  tons 
had  been  shipped.  For  the  plaintiffs  it  was  argued:  (I.) — That 
the  two  statements  in  the  bill  of  lading  were  inconsistent  or 
repugnant ;  that  a  master  could  not  qualify  a  positive  writ- 
ten statement  in  a  bill  of  lading  that  a  certain  quantity  of 
goods  had  been  shipped  by  such  general  words  as  '  weight 
unknown,'  and  that  these  words,  being  in  a  foot  note,  must 
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^^y^*       not  be  taken  to  be  part  of  the  bill ;  and  (II.) — Asauming  that 
W.  NiGOL    in  an  aotion  by  the  shippers  it  was  open  to  the  defendant  to 
PAKY       show  that  the  quantity  mentioned  in  the  bill  had  not  been 
J.  8.  o;«L«.  shipped,  yet  in  an  action  by  the  plaintiffs,  consignees  for  valu. 
able  consideration^  under  Section  3  of  the  Indian  Bill  of  Lad- 
ing Act  (IX.  of  1856)^  the  bill  was  as  against  the  defendant 
conclusive  evidence  of  the  shipment. 

"  I  held :  (I.) — That  the  two  statements  in  the  bill  of  lad- 
ing were  not  inconsistent  or  repugnant;  that  the  printed 
words  'weighty  contents,  and  value  unknown'  controlled  the 
written  statements  of  weight ;  that  the  master,  by  signing 
the  bill,  did  not  admit  that  50  tons  had  been  shipped,  and, 
therefore,  there  was  no  evidence  as  to  the  quantity  put  on 
board ;  and  (II.) — That  the  bill,  as  qualified,  did  not  represent 
that  50  tons  had  been  shipped  and  that,  as  the  plaintiffs  had 
'  accepted  the  biU  with  the  qualification,  they  were  as  much 
bound  by  it  as  the  shippers. 

"  I  non-suited  the  plaintiffs  subject  to  the  opinion  of  the 
Judges  of  the  High  Court  on  the  following  questions — 

'^  I.  Is  the  bill  of  lading  in  this  case  evidence  that  50  tons 
of  coal  had  been  shipped  ? 

"  II.  Is  the  bill  of  lading  in  the  hands  of  the  plaintiffs, 
consignees  for  valuable  consideration,  conclusive  evidence  as 
against  the  defendant  of  the  shipment  of  50  tons  V^ 

The  bill  of  lading  was  in  the  following  form,  the  written 
portions  of  it  being  printed  in  italics : — 

''  SHIPPED  in  good  order  and  well  conditioned  by  Messrs. 
Smith,  Fleming  8^  Co.  upon  the  steam  ship  '  Hutton*  where- 
of Castle  is  Master,  for  this  present  voyage  and  now  lying  in 
the  Port  of  Sunderlaiid  and  bound  for  Bombay  (vi&  Suez 
Canal)—- 

Fifty  tons  coals, 

One  hundred  wind  twenty-one  tons,  seven  hmidred  weights, 
J^amsav's  Patent  condensed  coke. 
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being  marked  and  num-       ^^^^' 
bered.  as  per  margin,  and    W.  Nicol 

'         ^  .  AND  COM- 

Ck»MAK  A  SM1TH^144  LeadenhoU  Sfcwol,  ^q    \yQ    delivered    subject         PANY 

^^^^:^a^:^\^i.''^i'T^^^'^u     to   tte    exceptions    and  j,  «.  castlk. 

reforcncoto  the  validity  of  their  insurano,  upon       ^^^^^^^  ^^  fo^^    hcreof 

Shippers  are  caationed  against  shipping  goods        *  •%        ^•^  j         3 

of  a  dangeroos  or  diunaging  nature  as  by  so  doing       m    tuO    liko    gOOd    OFuer^ 
they  become  responsible  for  all  conseqnential  da-  .   .  ■, 

mage  and  also  render  tbemadyes  liable  to  pwialfclps       m^d  WOll   Conditioned,    at 
inpoaed  by  Statute. 

^  the    aforesaid    Poi-t    of 

12?.7  Bombay  unto  Messrs.  W. 

Nicol  Sf  Co.  or  Assigns. 
Freight  and  Primage  for 
the  said  Qoods  to  be  first  paid  in  London,  Ship  lost  or  not 
lost,  at  the  rate  of  tweniy-jive  shillings  per  ton  of  txoeniy  hun- 
dred weights. 

In  Witness  whereof  the  Master  or  Purser  of  the  said  Ship 
hath  affirmed  to  Three  Bills  of  Lading,  all  of  this  tenor  and 
date ;  the  one  of  which  Bills  being  accomplished  the  others 
to  stand  void. 

Dated  in  Newcastle  \Wi  December  1871. 

The  foUowuig  are  the  Exceptions  and  conditions  above  referred  to  : — 
Weight,  contents,  and  value  unknown. 

The  Act  of  God,  the  Queen's  Enemies,  &c.  [Then  followed  the  Excep- 
tions for  which  the  master  was  not  to  be  rendered  liable  and  which  are  of 
no  importance  for  this  report] 

A  written  dedaration  of  the  contents  and  Value  of  Goods  must  be  de- 
livered by  the  shippers  to  the  Owners,  vrith  the  Bills  of  Lading,  and  an 
untrue  declaration  shall  release  the  Captain  and  Owners  of  ship  from  all 
responsibility. 

The  ships  are  to  be  at  liberty  to  sail  with  or  without  pilots,  and  to  tow 
and  assist  vessels  in  all  situations,  and  also  to  deviate  from  the  Voyage 
for  any  purpose  or  to  touch  and  stay  at  other  ports  either  in  or  out  of  the 
way. 

The  Owners  are  to  be  at  liberty  to  carry  the  said  Goods  to  their  port  of 
destination  by  the  above  or  other  Steamer  or  Steamers,  Ship  or  Ships, 
either  belonging  to  the  Owners  or  to  other  persons,  proceeding  either 
directly  or  indirectly  to  such  Port,  and  to  tranship,  or  land  and  store  the 
Goods  either  on  shore  or  afloat,  and  reship  and  forward  the  same  at  the 
Owners*  expense,  but  at  Merchants*  risk. 

In  the  event  of  transit  to  and  from  Suez  and  Alexandria,  the  Goods  will 
be  landed,  forwarded,  conveyed,  or  re-shipped  at  the  Owners*  expense, 
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1872  but  at  Merchanta*  riski  and  in  no  case  will  the  Owners  be  responsible  tor 
W  NicoL  Occident,  loss,  damage,  delay,  or  detention  however  caused  in  the  course 
AND  Com-     of  such  landing,  transit  or  reshipment. 

PANY 

y^  The  Owners  or  their  Agents  shall  have  the  option  of  making  delivery  of 

J.  S,  Castile,  the  Goods  under  this  Bill  of  Lading  either  over  the  Ship^a  side,  or  from 
Lighters,  or  a  Store  Ship,  or  Custom  House,  or  Warehouse,  at  Merchants' 
risk. 

Consignees  or  their  Assigns  must  be  ready  to  take  delivery  of  Ooods 
as  soon  as  the  Ship  is  ready  to  discharge  them,  otherwise  the  Owners,  or 
their  Agents,  shall  be  at  liberty  to  land  and  warehouse  or  discharge  them 
into  a  Store  Ship  at  the  Merchants'  risk  and  expense,  and  shall  have  a 
lien  thereon  for  such  expense. 

Weight  unknown, 

J.  8,  Castle.'' 

The  case  came  on  for  argument  before  Sargent,  Acting 
O.J.,  and  Baylet,  J.,  on  the  20th  of  September  1872. 

Anstey  and  Marriott  for  the  plaintiffs : — The  Bills  of  Lading 
Act  (IX.  of  1856),  being  a  remedial  statute,  must  be  con- 
strued so  as  to  give  it  the  widest  jpossible  effect.  Its  object 
was  to  protect  Assignees  for  value  of  Bills  of  Lading  by 
preventing  Masters  of  vessels  from  setting  up  the  defence 
that,  though  they  have  signed  for  goods  received  on  board, 
such  ^ods  have  not  been  received.  The  only  defence  that  a 
Master  can  now  set  up  is  that  his  signature  was  obtained  by 
the  fraud  of  the  shipper  or  holder  of  the  Bill  of  Lading,  and 
without  any  default  on  the  Master^s  part,  and  even  that  de- 
fence is  not,  we  submit,  valid  against  a  bond  fide  consignee  for 
value.  In  the  present  case,  no  fraud  on  the  part  of  the 
shipper  has  been  proved,  and  the  Master  was  clearly  in  de- 
fault in  not  ascertaining  the  weight  of  the  coals  before 
signing.  It  would  defeat  the  whole  purpose  of  the  Act  to 
allow  the  Master  to  protect  himself  by  such  a  clause  as  he 
has  introduced  into  this  bill  of  lading.  A  similar  clause 
would  be  inserted  in  all  bills  of  lading,  and  the  protection 
intended  by  the  Act  would  be  at  an  end.  The  case  is  one 
of  first  impression,  for  Jcssel  v.  Bath  (a)  relied  upon  by 
the  Judge  of  the  Small  Cause  Court  is  not  in  point. 
The  decision  there  rested  upon  the  custom  of  the  trade 

(«)    l^aw  Rep.  2  Ex.  2G7, 
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that  was  proved.    Here  the  coals  were  shipped  before  the       ^872. 


bill  of  lading  was  signed^  and  the  Master  by  inserting  such    W.  Nicol 
a  clause  as  this  in  fact  questions  the  fact  of  such  shipment.        pany 
Wo  also  contend  that  the  statement  of  the  weight  of  the  j^  g^  castlb 
coals  and  the  statement  that  the  weight  is  unknown^  are 
inconsistent^  and  that  the  words  '*  weight  unknown"  must  be 
rejected :  Taylor  on  Evidence,    para.  1083.    The  cases  of 
Meyer  v.  Dresser  (b)  and  "  The  Helene'^  (c)  were  also  referred 
to. 

There  was  no  appearance  for  the  defendant. 

Cur,  adv.  vult, 

Sakgbnt,  C.J.  : — ^This  matter  comes  before  the  Court 
on  a  reference  from  the  Third  Judge  of  the  Small  Cause 
Court,  and  arises  out  of  an  action  brought  by  the  firm  of 
Nicol  and  Co.  to  recover  from  the  defendant,  as  Master  of 
the  steam  ship  "  Hutton/'  damages  for  non-delivery  of  five 
tons  of  coal,  part  of  »  consignment  of  fifty  tons  said  to  have 
been  shipped  on  board  the  above  vessel. 

The  fects  of  the  case,  as  stated  by  the  Judge  of  the  Small 
Cause  Court,  are  as  follows  : — (His  Lordship  here  read  the 
case  as  stated  and  the  questions  proposed  for  the  decision  of 
the  Court  and  proceeded)  : — By  the  first  of  these  questions 
I  understand  the  Judge  as  asking  whether,  upon  the  proper 
construction  of  the  bill  of  lading,  it  amounts  to  an  admission 
by  the  Master  that  fifty  tons  of  coal  were  shipped  on  board. 

The  answer  to  this  question  depends  upon  the  effect  to  be 
given  to  the  words  "  weight,  contents,  and  value  unknown" 
contained  in  the  printed  conditions  at  the  foot  of  the  bill  of 
lading  in  qualifying  the  amount  of  coal  inserted  in  writing. 
Now,  the  rule  of  evidence,  when  the  instrument  consists 
partly  of  a  printed/ormi^ia,  such  as  a  bill  of  lading,  and  part« 
ly  of  written  words,  was  laid  down  by  Lord  Ellenborough  in 
Bobertson,  v.  French  {d).  He  says,  speaking  of  policies  of 
assurance  :  "  The  only  difference  between  policies  of  assur- 
ance and  other  instruments  in  this  respect  is  that  the  greater 

(ft)  16  a  R  N.  a  646.  (e)  L.  Rep.  1  P.  0.  Oi  231 

{d)  4Eaitl36. 
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1872.       p^rfc  of  the  printed  language  of    them,  being  invariable 

W.  NicoL    and  uniform,  has  acquired  from  use  and  practice  a  known 
AND  Com-  t       .  . 

PA2JV       and  definite  meaning,  and  that  the  words  superadded  in  writ- 

J.  s.  cisTLB.  ^°?  (subject  indeed  always  to  be  governed  in  point  of  con- 
struction by  the  language  and  terms  with  which  they  are 
accompanied)  are  entitled  nevertheless,  if  there  should  be 
any  reasonable  doubt  upon  the  sense  and  meaning  of  the 
whole,  to  have  a  greater  effect  attributed  to  them  than  to  the 
printed  words,  inasmuch  as  the  written  words  are  the  im- 
mediate language  and  terms  selected  by  the  parties  them- 
selves for  the  expression  of  their  meaning,  and  the  printed 
Words  are  a  general  formula  adapted  equally  to  their  case 
find  that  of  all  other  contracting  parties  upon  similar  oc* 
casions  and  subjects/^ 

This  rule  is  commented  on  by  Blackburn,  J.,  in  Oiimm  V. 
Tyrie  (e) .  He  says :  "  Then,  with  regard  to  the  words  that 
are  printed,  I  quite  agree  with  my  brother  Crompton ;  and  1  do 
not  agree  with  the  proposition  that  Mr.  Lush  puts  his  case 
upon,  that  the  words  so  printed  are  to  be  treated  less  as  part 
of  the  contract  than  the  other  words,  because  they  are  printed. 
I  think  where  there  are  mere  formal  and  general  words  which 
are  always  put  into  contracts  and  are  customary  terms, 
and  there  are  other  special  and  peculiar  words,  I  think,  when 
one  is  to  overpower  the  other  and  to  have  most  weight,  that 
probably  we  should  say  that  the  special  terms  which  a  man 
has  invented  for  himself  and  put  into  the  contract  have  been 
more  considered  and  more  thought  of  than  those  merely 
ordinary  words,  and  no  doubt  these  printed  forms  are  cus- 
tomary and,  consequently,  the  written  terms  would  be  more 
considered  by  him  ;  and,  if  they  conflict  and  cannot  be  re- 
conciled, then  the  written  terms,  those  more  special  terms 
thought  of  by  himself,  maybe  considered  to  be  more  thought 
of  and,  consequently,  to  have  more  weight  by  him." 

The  question  then  is  whether  the  two  parts  of  this  instru- 
ment are  irreconcileable,  or  whether,  on  the  contrary,  the 
bill  of  lading  admits  of  a  reasonable  explanation  as  a  whole. 

(e)    33L.J.Q.B.  111. 
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VtcfW,  it  restdts  from  the  evidence  that  coals  are^  in  the  nmial       ^^71 


conrse  of  trade^  shipped  on  board  vessels  at  Sunderland  in    w.  Nicol 
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the  following  manner.    The  coals  are  weighed  in  the  tracks 
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at  some  little  distance  from  the  ship  and  are  thrown  into  the  j  ^  cabtlb. 

ship's  hold  by  the  tracks  being  ran  on  to  a  stage  projecting 

over  the  vessel.    The  Master,  whose  place  is  necessarily  on 

his  vessel  receiving  cargo^  may  well  refase  to  goarantee  the 

exact  weight  of  coal  shipped;  and  the  whole  of  the  bill  of  lad* 

ing  may^  therefore^  be  reasonably  and  fairly  read  as  meaning 

that  fifty  tons  have  been  received  on  board  as  represented  to 

the  Master  by  the  shippers,  bat  that  he  mast  not  be  nnder* 

stood  as  speaking  from  his  personal  knowledge  or  giving 

any  nndertaking  that  sach  is  the  exact  amoant.     In  JeaseL  v. 

Bath  (/),  on  which  the  Jadge  of  the  Small  Caase  Ooort 

relies,  the  bill  of  lading  stated  that  a  certain  qaantiiy  of 

manganese  had  been  shipped  on  board  to  be  delivered  at 

Swansea,  the  amoant  being  in  written  words.    At  the  foot 

of  the  bill  of  lading  wSre   the  printed  words  "weight,  con—X 

tents,  and  value  unknown  ''  ;  and  both  the  Chief  Baron  and 

Mr.  Baron  Martin  expressed  a  clear  opinion  that  the  written 

and  printed  words  were  reasonably  and  fairly  reconcileable. 

In  the  present  case  there  are  the  additional  circumstances 
which  make  the  meaning  even  clearer  than  in  the  case  cited. 
Ist. — That  the  words  "weight,  contents,  and  value  unknown  '* 
are  distinctly  connected,  as  a  qualification,  with  the  written 
words  by  the  latter  being  immediately  followed  by  the  words 
"  to  be  delivered  subject  to  the  exceptions  and  conditions  at 
foot  hereof ;"  and  2nd, — That  the  signature  itself  is  accom- 
panied with  the  words  *'  weight  unknown  ''  in  writing. 

In  Haddow  y.  Parry  {g),  which  was  an  action  upon  a  policy 
of  insurance  upon  specie  or  bullion,  a  bill  of  lading  was  of* 
fered  in  evidence  to  prove  that  the  goods  had  been  shipped 
on  board  Her  Majesty's  Schooner  the  ''Book,"  Captain 
Lawrence,  and  which  was  afterwards  captured  on  her  pas- 
sage home.  In  the  margin  of  the  bill  of  lading  was  written 
"  Bill  of  lading  for  12,000  dollars,  dated  12th  Aug.  1808," 


Vf 
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1S72,      4^er  wliick  were  copied  tke  tnarks  of  iie  seveiral  ckedtfi 
W.  Nicoii    anclt^ei^  nnmberB  and  contents  describing  them  as  contain- 
PAHT  '    ^  2^000  dollars  each.     The  bodj  of  the  bill  of  lading  ez- 
J  S  cisTLB.  pressed  to  be  shipped,  in  good  order,  six  boxes  containing 
12,000  dollars,  being  marked  and  nnmbered  as  in  the  margin, 
and  it  was  signed  '^  contents  unknown,   James  Lawrence, 
Identenant/'    It  was  held  that  the  words  '^  contents  un- 
known "  rendered  the  bill  of  lading  no  declaration  of  what 
the  chests  of  dollars  contained,  and  it  was,   therefore,  no 
evidence.    And  so  here  the  very  form  of  signature  might,  by 
itself,  be  well  deemed  sufficient  to  render  the  bill  of  lading 
no  declaration  by  the  master  of  the  amount  of  coal  shipped. 

We  can  entertain  no  doubt,  therefore,  that  the  printed 
formula  and  the  written  words  are,  in  this  case,  reconcile- 
able,  and  that  the  bill  of  lading  as  a  whole  admits  of  a  reason- 
able explanation.  Our  answer  to  the  first  question  should, 
therefore,  in  my  opinion,  be  in  the  negative. 

The  answer  to  the  second  question  turns  upon  the  con- 
struction to  be  put  on  the  Indian  Bill  of  Lading  Act  IX.  of 
1856.  The  English  Act  on  the  same  subject,  18  &  19 
Vict.,  C.  Ill,  of  which  the  Indian  Act  is  a  literal  copy,  has 
come  under  the  consideration  of  the  English  Courts  of  Law 
on  several  occasions,  but  never,  so  far  as  we  are  aware,  ex- 
cept incidentally,  on  the  point  on  which  this  case  turns, 
namely,  tiie  liability  of  the  Master  signing  the  bill  of  lading 
to  a  consignee  for  value  under  Sec.  3  of  the  Act. 

Sec.  1  gives  a  consignee  of  the  goods  or  indorsee  of  the 
bill  of  lading  (to  whom  the  property  is  intended  to  pass)  the 
same  rights  of  suit  as  if  the  contract  had  been  with  himself ; 
and,  therefore,  in  the  present  case,  as  the  bill  of  lading  does 
not  amount  to  an  admission  by  the  master  that  fifty  tons  of 
coal  were  shipped  on  board,  the  plaintiS  could  not,  as  a 
simple  consignee  of  the  coal,  recover,  under  that  sectiouj 
against  the  Master,  without  proving  that  the  fifty  tons  were 
actually  shipped. 

Sec.  8,  however^  places  a  consignee  of  the  goods  or  indor- 
•ee^  who  has  given  valne^  in  a  fmr  better  position  as  regards 
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the  Master  or  other  person  signing  the  bill  of  lading.    It       ^^^* 
says  that  in  their  hands  the  bill  of  lading,  representing  goods    ^-  ^coii 
to  have  been  shipped  on  board,  shall  be  conclnsiye  evidence       pant 
of  such  shipment  as  against  the  Master  or  other  person  j^  g^  gastIiS. 
signing  the  bill  of  lading,  notwithstanding  that  such  goods 
or  some  part  thereof  may  not  have  been  so  shipped,  unless  the 
holder  of  the  bill  of  lading  shall  have  had  actual  notice,  at 
the  time  of  receiving  the  same,  that  the  goods  had  not,  in 
&ct,  been  laden  on  board  ;  and  leaves  only  one  ground  of 
defence  open  to  the  person,  so  signing  the  bill  of  lading,  to 
plead,  namely,  that  the  misrepresentation  was  caused  with* 
out  his  de&ult  and  wholly  by  the  fraud  of  the  shipper. 

The  firstimportant  question,  then,  is — ^what  was  the  amount 
of  coal  which  this  bill  of  lading  represented  as  having  been 
shipped  ?  Did  it  represent  to  third  persons  who  might  deal 
with  the  shipper  that  the  exact  amount  of  fifty  tons  of  coal 
had  been  shipped  ?  If  the  written  and  printed  words  are 
reconcileablc,  as  they  must  be  taken  to  be  for  the  purposes 
of  this  argument,  we  are  at  a  loss  to  see  on  what  ground  it 
can  be  contended  that  the  bill  of  lading,  taken  as  a  whole, 
represents  to  the  public  as  a  fact,  on  which  they  may  rely, 
that  fifty  tons  of  coal  had  been  shipped.  Undoubtedly  the 
bill  of  lading  commences  by  representing  that  there  have 
been  shipped  on  board  the  steam  ship  *'  Hutton^'  fifty  tons 
of  coal ;  but  the  "  representation^'  referred  to  in  Sec.  3 
must,  we  think^  mean  the  representation  made  by  the  whole 
instrument.  This  appears  from  the  preamble,  which  says 
"  whereas  it  frequently  happens  that  the  goods,  in  respect 
of  which  bills  of  lading  purport  to  be  signed,  have  not 
been  laden  on  board,  and  it  is  proper  that  such  bills  of  lad- 
ing in  the  hands  of  a  bond  fide  holder  for  value  should  not  be 
questioned  by  the  master  or  other  person  signing  the  same 
on  the  ground  of  the  goods  not  having  been  laden.'' 

Here,  however,  the  biU  of  lading  does  not  purport  to  be 
signed  by  the  Master  in  respect  of  fifty  tons  of  coal  exactly. 
Ihe  object  is  to  protect  the  bond  fide  holder  without  notice, 
and  to  make  those  persons  liable  who  have  I'epresented  to 
him  through  the  bill  of  lading  that  a  certain  amount  of  goods 
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1B72.       Kftve  been  shipped.    Heie^  however^  the  bill  of  lading  gitres 


W.  Nicx)L  him  clear  notice  that  the  Master^  npon  whose  ttgnatnre  he  is 
PAHT  '  Bupposed  to  rely^  does  not  admit  that  fifty  tons  were  shipped. 
J.  8  (UsTLx  '^■^  conclnsion  follows  irresistibly  from  the  previons  deci- 
sions as  to  the  effect  of  the  printed  condition  on  the  written 
words.  If  they  are  reconcileable  and  the  bill  of  lading 
admits  of  a  reasonable  and  fair  explanation^  it  cannot  be 
said  that  the  bill  of  lading  was  signed  by  the  Master  in 
respect  of  fifty  tons  of  coal.  Bat  it  was  said  that  the  Act 
prevents  the  Master  from  guarding  himself  against  the  effect 
of  the  written  words,  or  in  other  words^  the  object  of  the  Act 
was  to  throw  on  him^  as  between  himself  and  bond  fide 
holders,  the  obligation  of  ascertaining  the  tmth  of  the 
'^  written  words."  But  this  would  be  to  put  a  construction 
on  the  Act  far  beyond  the  object  as  stated  at  length  in  the 
preamble,  and  would,  in  our  opinion,  require  distinct  words 

to  that  effect — ^words  which  are  certainly  not  to  be  found  in 

« 

this  Act. 

This  view  of  the  Act  is  adopted  by  the  Chief  Baron  and  Mr. 
Baron  Martin  in  the  parallel  case  of  Jessel  v.  Bath,  already 
cited,  although  it  was  not  necessary  to  decide  the  question, 
as  the  action  was  against  a  person  who  had  not  signed^  and 
who  was  held  by  the  Court  not  to  be  bound  by  the  person 
signing.  They  both,  however,  expressed  an  opinion  that  no 
action  could  have  been  brought  on  the  bill  of  lading,  under 
Sec.  8  of  the  Act,  even  against  the  person  signing. 

We  are  of  opinion,  therefore,  that  the  second  question 
should  also  be  .answered  in  the  negative.  Costs  of  reference 
to  be  paid  by  the  plaintiff. 

Attorneys  tor  the  plaintiffs  i^^Rimington,  Hore  and  Laiigley, 
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[Oeiginal  Civil  Jueisdiction.]  'olt\ 

Be/erred  Case. 

Bjli  Jada'v Plaintiff, 

Tribhwanda's  Jaojivanda's  and  another.  Defendants. 

IhutM-^Breach  of  tnut—LiahiUty  of  passive  trustse  for  breach  of  trust 

by  kid  cfhtrustee^^SmaU  Came  Court — Equitable  jurisdiction^  extent  of-^ 

Act  IX.  0}  1850,  Sm.  25  and  ^t^Act  XXVI.  of  1864,  Sec.  2. 

A  trustee,  who,  having  accepted  a  trust,  remains  passive  and  takes  no 
steps  to  see  the  trust  carried  into  execution,  is  liable  for  losses  arising 
from  the  breach  of  trust  of  his  co-trustee. 

The  Court  of  Small  Causes  has  an  equitable  jurisdiction  only  in  the 
eases  specified  in  Sec.  82  of  Act  IX.  of  1850,  as  the  provisions  of  Sec.  2 
of  Act  XXVL  of  1864  do  not  extend  the  class  of  cases  over  which  the 
Court  has  jurisdiction,  but  only  enlaige  the  amount  for  which  it  may 
make  a  decree. 

^HIS  was  a  case  stated  for  the  opinion  of  the  High  Court 
by  N.  Spencer,  Tp bird  Judge  of  the  Bombay  Court  of 
Small  Causes,  under  Sec.  55  of  Act  IX.  of  1850,  and  Sec.  7 
of  Act  XXVI.  of  1864. 

"A  question  raised  in  this  suit  was,  on  the  30th  of 
January  last,  submitted  by  me  for  the  opinion  of  the  Judges 
of  the  High  Court.  A  copy  of  the  case  then  stated  is  an- 
nexed for  ready  reference. 

"  The  suit  was  instituted  to  recover  the  value  of  a  pair  of 
gold  wristlets  entrusted  to  the  defendants  by  the  plaintiEE's 
late  husband  for  the  purpose  of  being  by  them  converted  in- 
to money  and  the  proceeds  invested  at  interest  with  a  banker 
for  the  use  of  the  plaintiff.  I  held  that  the  claim  was  barred 
by  the  law  of  limitation.  The  Judges  of  the  High  Court, 
however,  were  of  opinion  that  the  defendants  were  trustees 
within  the  second  Section  of  Act  XIV.  of  1859,  and  there- 
fore that  the  plaintiffs  claim  was  not  barred.  The  non-suit 
was  set  aside,  and  the  cause  remitted  to  this  Court  for  trial 
on  the  merits. 

"  I  have  now  tried  the  cause,  and  the  evidence  given  before 
me  has  estiablished  the  following  facts : — ^The  two  defendants 
were  relatives  of  Tdpidds  Makundds,  the  plaintiff's  deceased 
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^S^^*       hnaband ;  during  his  last  illness  the  deceased  was  ifemoved 
Ba'i  jada'v  to  the  honse  of  the  first   def endant^  Tribhuvan  Jagjivan ; 

17. 

Tbibhuvan-  a  few  days  before  his  deaths  the  two  defendants^  Tribhnvan 
jxyAda^  Pnrshotam^  the  brother  of  Govardhan,  the  second  def endant^ 
and  several  others^  met  in  the  room  in  which  the  'deceased 
was  lying ;  and^  at  the  dictation  of  the  deceased^  Tribhuvan 
Purshotam  wrote  the  will  or  testamentaiy  paper,  copy  trans- 
lation of  which  is  annexed,  marked  No.  2.  A  short  time 
before  this  paper  was  written,  the  wristlets,  the  subject 
matter  of  this  suit,  were,  in  the  presence  of  the  parties  as- 
sembled, handed  by  the  deceased  to  the  defendant,  Tribhu- 
van Jagjivan,  for  the  purpose  of  being  disposed  of  in 
accordance  with  the  writing,  and  the  paper  itself  was  made 
over  to  the  other  defendant,  Gk)vardhan  Purshotam.  It  has 
been  in  his  possession  ever  since  akd  was  produced  by  him 
at  the  trial. 

"  It  will  be  observed  that  in  the  first,part  of  paper  No.  2, 
the  name  of  the  defendant  Tribhuvan  Jagjivan  alone  appears; 
with  reference  to  this,  I  may  mention  that  it  was  at  the 
suggestion  of  the  plaintiff's  father  and  with  the  consent  of 
the  other  defendant,  Govardhan  Purshotam,  that  the  name 
of  the  latter  was  added  as  a  co-trustee  in  the  subsequent  part 
of  the  document.  No  evidence  was  given  as  to  what  was 
done  with  the  wristlets  after  they  were  delivered  to  Tribhu- 
van Jagjivan. 

''  The  defence  set  up  by  the  defendants  was  : — By  the 
first  defendant,  a  denial  that  the  wristlets  were  given  to  him. 
By  the  second  defendant,  a  denial  that  ho  was  present  when 
paper  No.  2  was  written,  or  that  ho  was  aware  that  the 
wristlets  had  been  given  to  his  co-defendant,  but  he  failed  to 
give  any  satisfactory  explanation  as  to  how  the  paper  came 
into  his  possession.  I  disbelieved  the  statements  of  the  de- 
fendants, and  the  facts  sot  out  in  the  preceding  para,  are  to 
be  taken  as  having  been  proved. 

"  On  the  evidence  I  gave  a  verdict  against  both  the  de- 
fendants for  the  value  of  the  wristlets,  Rs.  650,  subject  to 
the  opinion  of  the  High  Court  on  the  following  questions  : — 


''  Ist  Question — ^Has  the  defendant,  Govardhan  Pnrshotam,       ^872> 
by  Hs  conduct,  rendered  himself  liable,  with  the  other  de-  Ba'iJadav 

V. 

fendant,  as  a  trustee,  to  make  good  to  the  plaintiff  the  value  Tbibhuvan* 
of  the  trust  property  ?  mLsu^l 

"  2nd  Question — ^As  the  defendants  have  been  held  to  be 
trustees,  can  they  be  sued  in  the  Court  of  Small  Causes  by 
the  cestui  que  trust  for  the  recovery  of  the  specific  trust  pro- 
perty or  the  value  thereof  ? 

"  By  the  25  th  Section  of  Act  IX.  of  1850,  constituting  this 

Court,  '  every  defence  which  would  be  deemed  good  in  the 
Supreme  Court  sitting  a  s  a  Court  of  Equity  shall  be  a  good 
bar  to  any  legal  demand  in  the  Court  of  Small  Causes '  ;  but 
it  appears  to  me  to  be  doubtful  whether  this  Court  possesses 
an  equitable  jurisdiction  for  plaintiffs,  except  in  the  two 
instances  (partnership  account  and  a  legacy)  in  which  such 
jurisdiction  is  expressly  given  to  it  by  the  32nd  section  of 
the  Act. 

"  3rd  Question — If  the  defendants  are  liable  to  make  good 
the  value  of  the  trust  property,  are  they  not  also  liable  for 
the  interest  which,  but  for  their  breach  of  trust,  tho  plaintiff 
would  have  received  since  1859,  and  has  not  the  plaintiff,  by 
suing  for  the  value  of  the  property  only,  divided  her  cause 
of  action  the  whole  of  which  would  exceed  the  money  juris- 
diction of  tho  Court  ? 

"  I  may  add  that  this  last  defence  was  not  taken  by  the 
defendants,  but  when  the  objection  was  pointed  out  by  me 
at  the  close  of  tho  case,  the  plaintiffs  pleader  applied  to  me 
to  amend  the  summons,  by  adding  (on  payment  of  the  Court 
fees)  Bs.  350  to  tho  particulars  of  demand  for  interest,  thus 
making  the  claim  Bs.  1,000,  and  abandoning  the  excess  of 
interest,  but  I  did  not  think  it  was  then  competent  for  me 
to  do  so. 

"  I  now  solicit  the  opinion  of  their  Lordships  on  the  three 
questions  above  stated.'' 

The  case  Was  argued,  on  the  80th  of  August  1872,  before 
Saboint^  Acting  C.J.,  and  Gsbsk,  J. 


83d  bokBAi  maii  eou&t  taofobUs 

^872.  ^e  defendant,  Tribhnvan,  did  not  appear. 

^  Tyahji  {Mayhew  with  him)  for  the  defendant,  Govarclhan- 

^dV^Jag^"  ^^ " — "^  ^^  ^^®  ^^*  point,  the  defendant,  Govardhandds,  is 

jivakda's.  not,  nnder  the  will,  a  trustee  in  respect  of  the  subject  matter 

of  this  suit,  and  even  if  he  is,  there  is  nothing  to  show  that 

he  has  been  goilty  of  a  breach  of  trust  or  of  any  misconduct. 

As  to  the  second  point,  this  being  a  suit  between  cestui  que 
trust  and  trustee,  the  Small  Cause  Court  has  no  jurisdiction 
to  try  the  suit.  The  «nly  jurisdiction  the  Small  Cause  Courts 
have  is  conferred  by  Sees.  25  and  32  of  Act  IX.  of  1850. 
The  words  in  Sea  25  '^  and  every  defence  which  would  be 
deemed  good  in  the  Supreme  Court  sitting  as  a  Court  of 
Equity  shall  be  a  good  bar  to  any  legal  demand  '^  show  that 
their  jurisdiction  is  confined  to  legal  demands,  for  these 
words  would  have  been  unnecessary,  if  they  had  equitable 
jurisdiction.  Sec.  32  confers  a  limited  equitable  jurisdiction 
on  the  Small  Cause  Courts  :  Expressio'  unius  est  exclvsio  aU 
teritts.  The  Small  Cause  Courts,  for  more  than  twenty  years, 
have  refused  to  try  equity  cases  and  they  have  no  legal 
machinery  for  carrying  out  complicated  equity  decrees. 

Inverarity,  for  the  plaintiEE : — On  a  true  construction  of  the 
will  Govardhandds  is  a  trustee,  and  he  has  been  found  to  be 
BO  by  the  Judge  of  the  Small  Cause  Court.  The  question  is 
whether  he  has,  by  his  conduct,  made  himself  liable  for  not 
carrying  out  the  trusts  of  the  will.  The  most  favourable 
view  the  Court  can  take  of  his  conduct  is  that  ho  stood  by 
and  did  nothing  to  see  that  the  trusts  were  carried  out.  If 
so,  he  is  liable.  The  law  knows  not  a  passive  trustee  : 
Lewin  on  Trusts,  p.  170.  Trustees  may  not  delegate  their 
office  to  any  one,  not  even  to  a  co-trustee  :  Leivin  on  Trusts, 
p.  205,  and  cases  there  cited. 

As  to  the  second  question,  the  tennsof  Sec.  25,  whichshould 
be  read  with  Sec.  37  of  Act  IX.  of  1850,  are  wide  enough  to 
give  equitable  jurisdiction  to  the  Small  Cause  Courts.  The 
words  are  "  all  suits  where  the  debt  or  damage,  claimed 
or  value  of  the  property  in  dispute,  &c."  This  is  a  suit  where 
the  valQe  of  the  property  in  dispute  is  not  more  than  the 
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amount  up  to  which  the  Small  Cause  Courts  have  jurisdiction. 1872^ 


The  words  "  every  defence  which  would  be  deemed  good  in  Ba'i  Jada'v 
the  Supreme  Court  sitting  as  a  Court  of  Equity  shall  be  a  tribhuvan- 
good  bar  to  any  legal  demand/^  only  mean  that  points  of  jivanda's. 
equity   may  be  determined  by  the    Court,  if  they  arise  in  a 
legal  action,  and  this  is  quite  consistent  with  the  Court  hav- 
ing the  power  to  try  pure  equity  cases.    By  the  provisions  of 
Sec.  2  of  Act  XXVI.  of  18G 1  the  jurisdiction  of  the  Court 
extends  "  to  the  recovery  of  any  debt,  damage,  or  demand," 
&c.  ;   il  is  not  restricted  to  a  legal  demand,  but'oxpressly 
provides  for  any  demand.     The  word  "  demand"  is  one   of 
the  widest  signification  in  our  law. 

Sargent,  J. : — ^What  are  the  words  in  tho  English  County 
Court  Act,  9  &  10  Vict.,  c.  95  ? 

The  words  there  are  "  all  pleas  of  personal  actions  where 
the  debt  or  damage  claimed,"  &c.  (Sec.  .IS.)  The  English 
County  Courts  have  ar limited  equitable  jurisdiction  under  28 
&  29  Vict.,  c.  99 ;  but  it  must  not  bo  forgotten  that  they  sit 
in  a  country  where  there  aro  distinct  courts  for  law  and 
equity.  When  Act  XXVI.  of  18G4  was  passed,  that  distinc- 
tion no  longer  existed  here,  law  and  equity  being  administer- 
ed in  tho  same  court. 

Tijahji  in  reply. 

G^tr.  adc,  vull. 

On  the  3rd  October  1872,  tho  judgment  of  tho  court 
Was  delivered  by  Green,  J.  : — In  the  present  case  three 
questions  have  been  reserved  for  the  opinion  of  this  Court 
by  tho  Third  Judge  of  the  Bombay  Court  of  Small  Causes. 
From  tho  statement  submitted  by  that  Judge,  it  appears  to 
have  been  held  by  him  that  the  defendant,  Govardhan  Pur- 
shotam,  had  been  constituted  a  trustee,  jointly  with  tho 
dbfendant  Tribuvandds  Jagjivandas,  of  certain  ornaments, 
namely,  the  two  gold  wristlets  mentioned  in  the  amended 
particulars  of  demand.  Though  it  is  not  one  of  the  questions 
referred  to  us,  we  may  state  that,  in  our  opinion,  the  Judge 
was  right  in  so  holding.    No  doubt,  in  tho  earlier  part  of  the 

document,  beai'ing  date  the  14th  August  1859,  tho  name  of  . 
43  HO 
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1872.  the  defendant  Tribuvandas  Jugjivandas  alone  is  mentioned 
Bai  Jada'v  as  a  trustee,  but,  in  the  latter  part  of  it,  that  of  the  defen" 
Tribhuvan-  dant  Govardhuiuias  Purshotamdas  is  added,  and  the  Judge 
i)A'8  Ja«-  ^jj^^  j^g  ,^  matter  of  fact,  that  this^  was  done  by  consent  of 
Govardhandas  himself.  He  also  finds  that  the  document 
was,  on  its  execution,  made  over  to  the  defendant  Govar- 
dhandas l\irshotanidas  (as  indeed  ai)])ears  from  the  docu- 
ment itself),  and  lias  been  iu  his  custody  ever  since  and  was 
produced  by  him  (m  the  trial.  The  first  tjucstion,  which  the 
Judge  has  reserved  for  our  opinion,  is  as  to  the  liability  of 
the  defendant  Govardhandas,  with  the  defendant  Tribuvan- 
das, to  make  good  to  the  plaintiff,  Bai  JadiW,  the  value  of 
the  trust  property.  The  trusts,  on  which,  accoi'ding  to  the 
document  of  the  1  kh  August  1859,  the  gold  wristlets  iu 
question  were  held  by  the  defeudants  (so  far  as  concerns  the 
plaintiff  and  so  far  as  it  is  necessary  to  mention  them  for 
the  present  purpose),  were,  after  the  death  of  Tapid^s 
Makundas  (the  deceased  husband  "of  the  plaintiff  and 
the  party  executing  the  document  and  which  death 
occurred  shortly  afterwards),  to  sell  the  same  and  de- 
posit the  proceeds  at  interest  and  pay  such  interest  to 
Bai  Jadav  during  her  life.  The  defendants  do  not  allege 
that  the  wristlets  or  the  proceeds  of  their  sale  have  been  lost 
under  circumstances  that  would  exonerate  them  from 
liability ;  on  the  contrary,  the  defendant  Tribhuvandas,  at 
the  trial,  denied  that  the  ornaments  were  ever  delivered  to 
him,  and  the  defendant  Govardhandas  denied  that  ho  was 
present  when  the  document  of  the  1  tth  August  1850  was 
written  or  that  he  w^as  aware  that  the  ornaments  had  been 
given  to  liis  co-defendant.  These  denials,  however,  have 
been  disbelieved  by  the  Judge  who  heard  the  suit,  and  the 
case  stands  thus  that  the  defendant  Tribhuvandas,  having 
received  into  his  hands  the  ornaments  in  question,  does  not 
•  appear  since  1859  ever  to  have  done  anything  towards  caiTy- 

ing  into  execution  the  trusts  reposed  in  him  in  respect  of 
them,  and  his  co-trustee,  Govardhandas,  so  far  as  appears, 
has  stood  by,  and  in  no  way  interfered  to  see  that  such 
trusts  were  earned  into  execution.  This  being  so,  we  are  of 
opinioDi  whatever  the  ultimate  liability  of  the  defendant 
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Tribhuvandds  to  his  co-defendant  may  be,  that  the  proxi- ^^"2. 


mate  liability  of  the  latter,  so  far  as  regards  the  plaintiff,  is  Ba  i  Jada'v 

V. 

the  same  as  that  of  the  former.     Whether,  however,  the  Tribhuvan- 
liability  of  the  defendants  or  either  of  them  is  to  make  good  j^va^-dVs 
to  the  plaintiff  the  value  of  the  trust  property,  is  another 
matter  as  to  which  we  shall  have  more  to  say  hereafter. 

The  second  question,  namely,  whether  the  defendants,  as 
trustees,  can  be  sued  in  the  Court  of  Small  Causes  by  the 
cestui  que  inist  for  the  recovery  of  the  specific  trust  property 
or  the  value  thereof,  raises  an  important  question  as  to  the 
extent  of  the  jurisdiction  of  the  Courts  constituted  under 
Act  IX.  of  1850  amended  by  Act  XXVI.  of  1864r-^the  ques- 
tion, namely,  whether  those  Courts  have  general  jurisdiction 
over  trusts.  By  Sec.  25  of  Act  IX.  of  1850,  the  jurisdiction 
given  to  the  Small  Causes  Courts  is  over  "  all  suits  where 
the  debt  or  damage  claimed  or  value  of  the  property  in  dis- 
pute is  not  more  than  Us.  500  whether  on  balance  of  account 
or  otherwise."  The  same  section  provides  "that  every 
defence  which  would  be  deemed  good  in  the  Supreme  Court, 
sitting  as  a  Court  of  Equity,  shall  be  a  good  bar  to  any  legal 
demand  in  the  Court  of  Small  Causes,"  and  excludes  certain 
specified  classes  of  suits  from  the  cognisance  of  the  Court. 
A  subsequent  section  (Sec.  32)  extends  the  jurisdiction  of 
the  Court  '•  to  the  recovery  of  any  demand  not  exceeding 
the  sum  of  Es.  500  which  is  the  whole  or  part  of  the 
unliquidated  balance  of  a  partnership  account  or  the  amount 
or  part  of  the  amount  of  a  distributive  share  under  an  in- 
testacy or  of  any  legacy  under  a  will."  At  the  time  that 
Act  IX.  of  1850  was  passed,  the  distinction  between 
Law  and  Equity,  as  being  two  systems  of  rules  having  each 
peculiar  and  appropriate  forms  and  procedure  for  the  en- 
forcement of  the  rights  given  by  those  rules  respectively, 
existed  in  the  Supreme  Courts  of  the  Presidency  Towns. 
The  words  "  debt  and  damage"  in  Sec.  2o,  and  in  fact  the 
language  of  Act  IX.  of  1850  generally,  seem  to  us  to  indi- 
cate, that  the  legislature  intended  to  give  general  jurisdiction 
to  the  Small  Cause  Courts  only  over  matters  which  would 
have  been  the  subject  of  a  plea  side  action  in  the  Supreme 
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1872.  Court.  Had  it  been  intended  to  limit  the  jurisdiction  mere- 
Ba'iJada'v  ly  by  pecuniary  amount  and  not  also  by  class  and  nature 
Tribhuvak-  ^^  rights  and  violations  or  withholding  of  rights,  there 
jiva/da^s  ^^^1^  seem  to  be  no  reason  for  Sec.  32  expressly  giving  the 
Court  jurisdiction  over  partnership  accounts,  shares  under 
an  intestacy,  or  legacies  under  a  will.  The  provision  in  Sec. 
25,  authorizing  equitable  defences  to  legal  demands,  was,  in 
our  opinion,  introduced  with  the  object  of  rendering  un- 
necessary an  application  on  the  Equity  Side  of  the  Supremo 
Court  for  an  injunction  against  a  proceeding  in  the  Small 
Causes  Court  to  enforce  a  legal  demand  to  which,  in  a  Court 
of  Equity,  there  would  have  been  a  defence.  This  provision 
and  Sec.  32  are,  in  our  opinion,  a  strong  argument  against 
the  supposition  that  the  Small  Causes  Courts  under  Act  IX. 
of  1850  were  intended  to  have  any  general  equitable  juris- 
diction, and  we  believe  that  it  has  been  always  considered 
that  under  that  Act  those  Courts  had  no  such  jurisdiction 
except  so  far  as  it  is  expressly  given  by  Sec.  32.  Then 
came  Act  XXVI.  of  18G4  of  which  the  preamble  is  as  fol- 
fows  : — "  Whereas  it  is  expedient  to  increase  the  limit  of 
the  jurisdiction  of  the  Courts  of  Small  Causes  held  under 
Act  IX.  of  1850  and  to  increase  the  number  of  Judges  of 
the  said  Courts  ;"  and  by  Sec.  2  it  is  provided  that  *'  the 
jurisdiction  of  Courts  held  under  Act.  IX.  of  1 850  shall  ex- 
tend to  the  recovery  of  ani/  dchij  damar/e  or  demand  ex- 
ceeding the  sum  of  Rs.  500  but  not  exceeding  the  sura  of 
Es.  1,000  and  to  all  aclMih^  In  respect  thereof  (except  the 
several  actions  specified  in  the  proviso  in  Section  25  of  the 
same  Act)  J'  The  language  of  this  Section  is  no  doubt  more 
comprehensive  tlian  that  of  Sec.  25  of  Act  IX.  of  1850,  and 
might,  taken  by  itself,  bo  held  to  give  jurisdiction  in  all  clas- 
ses of  suits  where  the  appropriate  remedy  would  be  a  money 
decree  and  where  the  amount  sought  to  be  recovered  did  not 
exceed  Rs.  1,000,  without  regard  to  the  consideration 
whether  the  right,  sought  to  be  enforced,  would  have  been 
the  subject  of  an  action  on  the  plea  side  or  of  a  bill  in  equity 
on  the  Equity  Side  of  the  Supreme  Court.  It  may,  further, 
be  mentioned  that  at  the  time  Act  XXVI.  of  1864  was  pas- 
sed, the  distinction  between  Law  and  Equity,  as  involving 
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in  Bombay  on  the  abolition  of  the  Supreme  Court  and  the  Ba'i  Jada'v 
establishment  of  the  High  Court.  But  we  think  that  the  tribhuvan- 
greater  generality  of  the  language  of  the  Section  quoted,  as  ^^'®  "^^^r 
compared  with  that  of  Sec.  25  of  Act  IX.  of  1850,  may  be 
accounted  for  by  this  that  the  Legislature  was  increasing  the 
limit  of  the  jurisdiction  of  the  Court  in  such  classes  of  suits 
as  it  had  jurisdiction  in  before,  and  had  to  employ  words 
which  would  effect  this  in  respect,  not  only  of  the  suits  of  a 
legal  nature  which  the  Court  had  been  empowered  to  enter- 
tain under  Sec.  25  of  the  Act  of  1850,  but  also  of  the  suits  of 
an  equitable  nature  which  the  Court  had  been  empowered  to 
entertain  under  Sec.  32  of  the  same  Act.  The  object  of  the  Le- 
gislature, in  passing  Act  XXVI.  of  1864,  was,  we  consider,  to 
increase  the  money  limit  of  the  jurisdiction  of  the  Court,  not  to 
enlarge  the  class  of  suit  over  which  it  had  jurisdiction ;  and 
the  language  of  that  Act,  taken  in  conjunction  with  its  pre- 
amble, docs  not  necd&sarily  import  more  than  this.  Besides, 
to  hold  that  the  later  Act  (subject,  of  course,  to  limit  in 
respect  of  amount)  gives  a  general  equitable  jurisdiction  to 
the  Court  (which  perhaps,  at  first  sight.  Sec.  2  might,  as  we 
have  said,  seem  to  import),  would  involve  the  unreasonable 
supposition  that  the  Legislature  intended  to  give  such  juris- 
diction between  the  money  limits  of  Ba.  500  and  Rs.  1,000, 
but  to  refrain  from  doing  so,  where  amounts  less  than 
Rs.  500  were  involved  ;  and  we  cannot  find  in  either  Act  or 
in  the  Acts,  taken  together,  any  provision  or  provisions  the 
effect  of  which  would  be  to  give  such  jurisdiction  in  the 
case  of  such  last  named  amounts.  The  present  case,  how- 
ever, is  an  example,  we  consider,  of  a  class  of  cases  where  it 
would  be  very  desirable  that  the  Courts  of  SmaU  Causes 
should  have  jurisdiction,  namely,  whenever  an  appropriate 
remedy  can  be  afforded  by  a  decree  for  a  definite  sum  of 
money.  But  under  the  present  Acts,  we  are  of  opinion 
that  the  Small  Causes  Courts  cannot  enforce  trusts,  unless 
the  trust,  sought  to  be  enforced,  is  one  for  the  payment 
of  a  distributive  share  under  an  intestacy  or  a  legacy  under  a 
will,  the  value  of  the  claim  being  not.  greater  than  Rs. 
},000;  and  we  muBt^  therefore^  answer  the  second  ques- 


da's  Jag- 
jivandas. 
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1872.  tion  in  the  negative.  We  may,  however,  observe  that 
Ba'i  Jada  V  the  same  answer  would  have  been  given  to  this  qaestion, 
TaiBHuvAN-  ^^  it  been  put  with  regard  to  a  suit  in  the  High  Court. 
The  proper  decree  to  be  made,  in  the  circumstances 
stated  in  the  case,  would  be  to  appoint  a  new  trustee  or 
trustees  of  the  document  of  the  14th  August  1859  in  the 
place  of  the  defendants,  that  the  defendants  do  deliver  to 
such  new  trustee  or  trustees  the  ornaments,  or  their  value, 
and  that  the  defendants  do  pay  to  the  plaintifE  the  loss  of 
interest  sustained  by  her  by  reason  of  the  defendant's  breach 
of  trust.  Under  the  declaration  of  trust  of  the  14th  August 
1859,  the  plaintiff  is  not  entitled  to  have  the  ornaments  or 
their  value  delivered  or  paid  to  her  individually ;  but  only  to 
the  interest  of  the  proceeds  of  the  sale  of  them  for  her  life. 
She  has,  however,  a  right  to  require  that  the  capital  fund, 
out  of  which  such  interest  is  to  come,  be  placed  in  a  proper 
state  of  security  and  properly  invested. 

We  do  not  consider  it  necessary,  having  regard  to  the 
opinion  we  have  expressed  on  the  two  first  questions,  to  ex- 
press any  on  the  third  question  reserved,  except  that,  in  our 
opinion,  the  defendants  are  liable  to  make  good  the  value  of 
the  trust  property  in  the  sense  above  mentioned,  but  not  to 
the  plaintiff;  but  that  they  are  liable,  in  a  Court  having 
jurisdiction  over  trusts,  to  make  good  to  the  plaintiff  the  loss 
of  interest  she  has  sustained. 

Though  the  verdict,  passed  against  the  defendants,  cannot 
stand,  having  regard  to  the  opinion  expressed  above  on  the 
questions  reserved,  yet  we  should  strongly  recommend  the 
defendants  to  satisfy  the  plaintiff^s  demands  without  further 
litigation.  So  far  as  we  can  at  present  judge,  upon  a  suit 
being  instituted  against  them  in  the  High  Court,  there 
would  be  a  decree  to  restore  the  ornaments  or  their  value  and 
to  pay  to  the  plaintiff  the  amount  of  interest  which,  had  the 
defendants  fulfilled  their  trust,  she  ought  to  have  received, 
and,  on  such  a  decree,  they  would  certainly  have  to  pay  the 
costs  of  the  suit. 

As  to  the  costs  of  the  parties  of  reserving  and  stating  the 
said  questions  for  the  opinion  of  this  Court  and  of  the  argu- 
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ment  thereof,  wo  order  that  the  parties  do  respectiv^y  bear       ^^^^' 
their  own  costs.  ^^'^  Jada'v 

V, 

Attorneys  for  the  plaintiff  : — Dallas  and  Li/nrh.  Teibhuvax- 

Attorncy  for  the  defendant  Govardhundds  :—C.  Tyahji  Jivanda's. 


[AprEL]LVTE  CUIMIXAL  JoKlSDICTION.  ] 

Keg.  v.  Na'raS'ax  Gaxga'ra'm  and  other. 

Cffences  against  opium  laics — Hegukition  XXL  of  1827 — Jurisdiction  — 

Power  of  arrest. 

The  District  Magistrate  (whose  Court  is  the  proper  tribunal  for  the 
trial  of  an  offence  relating'  to  the  muugjfling  of  opium  *)  has,  under  Sec- 
tion 21  of  the  Code  of  Criminal  Procedure,  power  to  inflict  any  fine 
pros-ided  by  Kegulalion  XXI.  of  1827  for  such  offence,  even  though 
the  line  may  exceed  Rs.  1,0()(). . 

The  an*est  of  a  person  accused  of  the  above  offence  without  a  waiTaiit 
id  generally  illegal,  except  under  the  circumstances  specified  in  Sec.  108 
of  the  Code  of  Criminal  Procedure. 

TpHIS  was  a  reference  made  by  R.  H.  Pinhey,  Session  Judge 
of  Puna,  for  the  orders  of  the  High  Court. 

Each  of  the  two  accused  was  found  in  illegal  possession  of 
a  bundle  of  opium,  weighing  over  a  quarter  of  a  Surat  scfw. 
The  quantity  in  each  of  the  bundles  was  such  that  tho 
penalty  recoverable  exceeded  the  sum  of  one  thousand  rupees. 
The  Police  apprehended  tho  accused  without  a  warrant  and 
sent  them  on  to  Mr.  Bell,  Acting  Magistrate  of  the  District 
of  Puna,  who  committed  the  case  for  trial  by  the  Court  of 
Session.  That  Court,  under  Sec.  22  of  the  Code  of  Criminal 
Procedure,  CI.  3,  delegated  the  trial  to  the  Assistant  Judge, 
;Mr.  Satyendra  Nath  Tagore,  who,  finding  the  accused  guilty, 
sentenced  each  to  pay  a  fine  of  Rs.  1,292-0-4  or  in  default  to 
suffer  six  months*  simple  imprisonment.  Mr.  Pinhey,  tho 
Sessions  Judge,  being  of  opinion  that  the  offence  was  not 
triable  by  the  Assistant  Judge,  and  feeling  doubtful  whether 
the  Magistrate  of  tho  District,  whose  pecuniary  jurisdiction 
was  limited,  by  Sec.  22  of  the  Code  of  Criminal  Procedure, 

*    See.  lUff,  v.  Lakhu  Salru  8  Bom.  H.  C.  Rep.  Gr.  Ca.  118. 
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1872.       to  one  thousand  rupee?,  could  take  cognizance  of  the  case, 

Reg.        referred  the  matter  for  the  orders  of  the  High  Court.  Mr. 

Na'ba'yan    Pinhey  also  brought  to  the  notice  of  the   court  an  illegality 

Gaxga'eam  Jj^  |.Jjq  original  arrest  of  the  accused  and  in  the  8cntx3nco 

passed  upon  them  by  Mr.  Tagore. 

The  reference  was  heard  by  Lloyd  and  Kemball  JJ. 

Per  curiam  : — ^The  court  concurs  with  the  opinion  of  the 
Session  Judge  that  his  Assistant  had  no  jurisdiction,  and  di- 
rects that  the  accused  be  tried  by  the  Magistrate  of  the  Dis- 
trict, who,  the  court  is  of  opinion,  has,  under  Section  21  of 
the  Code  of  Criminal  Procedure,  power  to  inflict  any  fine 
which  he  may  be  competent  to  impose  under  Regulation  XXI. 
of  1827,  this  being  an  offence  punishable  under  a  special  law. 
The  Court  also  concurs  with  the  Session  Judge  in  thinking 
that  an  arrest  without  a  warrant  for  such  an  offence  is 
generally  illegjil,  though  under  tlie  provision  of  Sec.  108  of 
the  Code  of  Criminal  Procedure  it  is  competent  to  a  Police 
officer,  under  the  circumstances  therein  named,  t6  arrest 
without  a  warrant. 

Order  acconVuKjlij, 


.   J  -        [Appellate  Criminal  Jurisdigtion.J 
Aug.  22.  Reg.  v.  Garbad  Bechau. 


EvidencC'-Confcssion — Retracting  Confomon—Crhn,  Proc,   Code 

Sectimi  205. 

A  detailed  confession  made  by  an  accused  before  a  Mafristrale,  but  re- 
tracted on  the  examination  being  read  over  to  him  in  conformity  with 
Sec.  205  of  the  Code  of  Criminal  Procedure,  does  not  amount  to  a  con- 
fession, although  the  plea  for  retracting  the  confession,  viz.,  ill-trcatnient  of 
the  accused  by  the  police,  may  be  inquired  into  and  found  to  be  untrue. 

rPHE  accused  was  tried  and  convicted  of  murder  by  W.  H. 
Newnham,  Session  Judge  of  Surat,  and  sentenced  to 
transportation  for  life. 

From  the  evidence  of  Mdh&kor — a  pardoned  accomplice — 
it  appeared  that  she  had  been  carrying  on  a  criminal  in- 
trigue with  Garbad,  the  convict,  that  her  husband  Mansing^ 
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coming  to  know  of  tliis,  refused  to  let  Garbad  have  a  share  in        ^Q^^- 
a  piece  of  land,  tliat  Garbad,  at  the  instigation  of,  or  in  con-        Reg. 

V. 

junction  with,  two  other  persons,  Umcd  and  Girdhar,  gave     G  abb  ad 

Becuar. 
some  arsenic  to  Mdhakor  to  be  administered  to  her  husband. 

Miihakor  mixed  the  arsenic  in  the  food  of  her  husband  who 
died  in  consequence.  Garbad  made  a  full  disclosure  of  the 
circumstances  connected  with  this  matter  before  the  com- 
mitting Magistrate,  but  when  his  examination  was  read  over 
to  him,  and  he  was  asked  whether  what  he  had  stated  was 
true,  he  retracted  and  said  that  ho  had  been  beaten  by  the 
Police.  The  Magistrate  found  this  allegation  to  be  false, 
and  the  Session  Judge,  concurring  with  him  on  this  point, 
convicted  the  accused  upon  the  approver  M^hilkor's  evidence, 
corroborated  by  the  confession  so  made. 

The  appeal  was  heard  by  Lloyd  and  Kemball,  JJ. 

Shinidrdm  Nardijan,  for  the  appellant,  contended  that  a 
confession  retracted  before  the  certificate  required  by  Sec. 
205  of  the  Code  of  Criminal  Procedure  was  recorded  was  not 
admissible  in  evidence  ]  that  this  was  not  a  technical  objec- 
tion, and  had  not  been  regarded  as  such  by  the  High  Courts 
at  Bombay  and  Calcutta,  and  that,  the  approver's  evidence 
being  thus  uncorroborated,  there  was  no  legal  evidence  upon 
which  to  found  a  conviction. 

Dhirajidl  Mathurddds,  Government  Pleader,  appeared  for 
the  Crown. 

Per  Curiam  : — In  this  case  the  accused  made  a  detailed 
confession  before  the  committing  Magistrate,  but  on  his  exa- 
mination being  read  over  to  him  in  conformity  with  Sec. 
205  of  the  Criminal  Procedure  Code,  he  retracted  and  stated : 
"  I  said  this  because  they  beat  me  at  Jamri."  So  that  in 
fact  there  is  no  admissible  confession  on  the  record,  and  as 
there  is  nothing  to  corroborate  the  evidence  of  the  approver 
on  any  material  part  of  the  case,  the  Court  is  unable  to 
rely  on  the  evidence  of  the  approver  alone.  We  must,  there- 
fore, reverse  the  conviction  and  sentence,  and  direct  the  ac- 
cused to  be  discharged* 

Conviciioi  and  Sentence  reversed, 
41 H  0 
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Aug.'is.  [Appellate  Criminal  Jurisdiction.] 

Reg.  i\  Na'ra'yan  Ba'ba'ji  and  others. 

Arrest — Police — Elegal  arrest — Intention — Malice — Lid,  Fen. 

Code,  Sec,  220. 

Proof  of  an  unlawful  commitment  to  confinement,  will  not  of  itself  war- 
rant the  legal  inference  of  malice.  Knowledge  that  such  commitment  is 
contrary  to  law  is  a  question  of  fact  and  not  of  law,  and  must  be  provtid  in 
order  to  satisfy  the  requirements  of  Sec.  220  of  the  Indian  Penal  Code. 

rPHIS  wag  a  reference  from  E.  H.  Pinhey,  Session  Judge 
of  Puna,  under  Sec.  434  of  the  Code  of   Criminal  Pro- 
cedure. 

The  facts  and  circumstances  of  the  case  were  as  follows  : — 

Early  in  tlio  month  of  October  1871,  a  member  of  tho 
Puna  Police  Force  received  an  anonymous  petition  addressed 
to  tho  "  Chief  Constable,  Puna. -^  It  stated  that  some  time 
previously  a  robbery  had  been  committed  in  tho  house  of  one 
Moropant  Jog  ;  that  one  Narayau  13idkar  had  some  of  the 
stolen  property  in  his  possession  ;  that  he  was  in  the  habit 
of  taking  his  meals  at  the  messliousc  of  one  Athccvale ;  that 
he  would  bo  visible  there  any  day  at  11  o'clock  in  the  morn- 
ing ;  and  that,  if  cautiously  arrested,  he  would  be  found  with 
a  part  of  the  stolen  property  about  him.  This  petition  be- 
ing shown  by  one  Akbar  Ali,  Chief  Constable,  to  Trenn,  an 
Inspector  of  Police,  the  latter  ordered  accused  Xos.  1  and  2, 
Narclyan  Babiljee  and  Gyanu  Ramjeo,  head  constables,  to 
institute  inquiries  as  to  tho  whereabouts  of  tho  man  Bidkar 
mentioned  in  the  anonymous  petition.  They  reported  among 
other  things  that  his  correct  address  could  not  be  obtained 
from  him.  Inspector  Trenn,  on  the  morning  of  tho  12th 
October,  gave  a  verbal  order  to  Akbar  Ali,  in  the  presence  of 
tho  two  accused  and  other  policemen,  to  arrest  Bidkar.  Tho 
accused  Nos.  1  and  2  in  consequence  arrested  Bidkar,  and 
placed  him  in  the  Farashkhana,  where  he  remained  in  con- 
finement for  23  or  24  houi*s.  While  in  the  Faraskhana  the 
accused  So.  Q,  Nanekhauj  who  was  not  shown  to  have  had 
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any  knowledge  of  or  connection  with  the  previous  arrest, 1872. 


took  Bidkar  to  a  separate  room  and  questioned  him  as  to        Keg. 
whether  he  was  concerned  in  the  robbery  at  the  house   of    Na'ra'yan 
Jog.     Bidkar  also  alleged  that  he  had  been  ill-treatod,  but     ^'^^^•''• 
this  ho  was  not  able  to  substantiate.     He  was  subsequently 
released  on  his  own  recognizance  by  Inspector  Trenn.  . 

Under  these  circumstances  a  charge  was  laid  before  Dr, 
Frazer,  Magistrate  F,  P.,  against  the  three  policemen  and 
another  of  ''  confinement  by  a  person  having  authority  who 
knows  he  is  acting  contrary  to  law  "  and  "  wrongful  confine- 
ment for  the  purpose  of  extorting  confession/'  under  Sees. 
220  and  348  of  the  Indian  Penal  Code. 

The  Magistrate  discharged  the  accused  under  Sec.  225  of 
the  Criminal  Procedure  Code.  An  application  was  then 
made  to  the  Session  Judge,  Mr.  Pinliey,  under  Sec.  435  of 
the  Code,  and  he,  on  tlie  17th  of  January  1872,  directed  the 
three  accused  to  be* committed  for  trial.  The  trial  took 
place  before  Mr.  Murphy,  the  Assistant  Session  Judge,  and 
the  accused  were  acquitted. 

An  application  was  again  made  to  Mr.  Pinhey,  who  re- 
ferred the  case  for  the  orders  of  the  High  Court. 

The  referonce  was  argued  before  Lloyd  and  Kemball,  J  J. 

Lcith  and  Shdntdram  Ndruijan  appeared  in  support  of  the 
reference.        ' 

Anstey  and  F.  S.  Sore  appeared  for  the  accused. 

Ldth  : — The  question  is  whether  the  Police  were  justified 
upon  receipt  of  an  anonymous  petition  in  arresting  the  com- 
*  plainant.  There  was  no  suspicion  whatever  in  the  minds 
of  the  Police,  except  what  had  been  raised  by  the  anonymous 
petition.  This  petition  could  not  raise  a  reasonable  sus- 
picion within  the  meaning  of  Sec.  100,  CI.  2,  of  the  Criminal 
Procedure  Code.  A  reasonable  suspicion  must,  as  laid  down 
by  Markby,  J.,  in  the  Queen  v.  Behary  Sing  (a),  be  at  least 
founded  on  some  definite  act  tending  .to  throw  suspicion 
on  the  person  arrested  and    not  on  mere  vague   surmise 

(a)    7  Oalc,  W,  R.  Or.  R.  3. 
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1872. OP  information.    Mr.  Trenn,  the  Inspector,  would  not  have 


Reg.       been  justified  therefore  in  himself  making  an  arrest  upon 

r. 

Na'ra'yan  this  petition  ;  much  less  was  he  justified  in  deputing  another 
ABA  ji.  ^  make  it.  If  it  be  assumed  that  Mr.  Trenn  was  so  justified 
ho  has  not  adopted  the  proper  procedure.  Sec.  140  requires 
that  when  an  officer  in  charge  of  a  Police  Station  requires 
any  officer  subordinate  to  him  to  make  an  arrest  without  a 
warrant,  he  shall  deliver  an  order  w  ivnting.  No  written 
order  has  been  delivered  in  this  case.  Were  then  the  accused 
Nos.  1  and  2,  who  arrested  Bidkar,  justified  in  acting  on  the 
verbal  illegal  order  of  Mr.  Trenn  ?  I  submit  they-  were 
not.  They  knew  that  the  inquiry  as  to  the  whereabouts  of 
Bidkar  was  made  upon  an  anonymous  petition,  they  were 
present  when  that  inquiry  was  ordered  ;  it  was  they  who 
made  that  inquiry  ;  and  it  was  upon  the  information  which 
they  themselves  had  supplied  that  Mr.  Trenn  made  his  ver- 
bal ordier  for  arrest.  We  have  proved  an  illegal  act  on  their 
part,  and  although  we  do  not  allege  \3xpress  malice,  legal 
malice  may  be  presumed.  So  also  knowledge  that  they  were 
acting  contrary  to  law  may  be  presumed  too.  Every  man  is 
bound  to  know  the  law  ;  much  more  a  policeman  who  de- 
prives another  of  his  liberty.  Section  220  of  the  Indian 
Penal  Ck)de,  which  provides  that  if  a  person  in  office  commits 
any  person  to  confinement,  hiowiiuj  that  in  so  doing  he  is  act' 
ing  contrary  to  law,  he  shall  be  punished,  makes  no  exception 
to  this  general  rule.  Hero  is  a  case  of  distinct  violation  of 
the  law  on  part  of  the  accused  Nos.  1  and  2,  and  knowledge 
that  they  were  acting  contrary  to  law  must  be  presumed 
against  them. 

Shantdrdm  Ndrdyan : — The  Legislature  could  not  have 
intended  in  Sec.  220  to  exempt  the  Police  from  tho  obliga- 
tion of  knowing  the  law  of  the  land ;  for  it  would  be  simply 
impossible  in  many  cases  to  prove  such  knowledge.  It 
cannot  bo  denied  that  the  Police  had  reasonable  means  of 
procuring  this  knowlege  and  that  the  illegality  was  brought 
to  their  notice.  The  Police  could  have  proceeded  to  arrest 
only  under  Sees.  100,  101  or  140.  If  it  be  once  conceded 
that  Mr.  Trenn's  order  was  verbal,  the  case  is  taken  out  of 
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ibe  protecting  influence  of  those  sections.    It  may  then  be       ^S^^* 
said  that  the  accused  were  bound  under  the  provisions  of  the        Reg. 
Police  Acts  to  obey  the  orders  of  their  superior ;  but  the    Na'ba'yan 
express  provisions  of  the  Code  of  Criminal  Procedure  are     ^^^^^^' 
not  superseded  by  the  general  provisions  of  the  Police  Acts. 
Section  100  requires  that  a  reasonable  suspicion  must  exist 
in  the  mind  of  the  policeman  before  he   makes  an  arrest. 
The  anonymous  petition  may  have  created  a  suspicion  in 
the  mind  of  Mr.  Trenn ;    it  could  not  have  created  in  his 
mind  a  reasonable  suspicion.     It  could  not  therefore  have 
with  any  possibility  raised  a  reasonable  suspicion   in   the 
minds- of  the  accused. 

Ansteijj  contra  : — The  Police  may  well  act  upon  suspicion. 
Under  Sec.  108  of  the  Procedure  Code  they  can  detain  a 
suspected  person  if  he  refuses  to  give  his  correct  address. 
I  submit  even  the  action  of  Mr.  Trenn  was  quite  legal.  He 
receives  an  anonymous  petition  in  which  a  charge  is  made 
against  a  person  of  being  concerned  in  a  robbery.  He  in- 
quires about  his  whereabouts.  The  person  is  unable  to  give 
his  address.  Mr.  Trenn,  therefore,  suspects  him  and  issues 
an  order  for  his  arrest.  Mr.  Murphy  has  correctly  held  that 
in  Sec.  220  the  Legislature  has  waived,  in  favor  of  the  Police, 
the  general  obUgation  that  every  one  is  presumed  to  know 
law.  If  there  is  any  fault  it  is  the  Legislature  that  is  to  be 
impeached  for  making  the  exception.  Under  certain  cir- 
cumstances a  common  rumour  will  be  sufficient  to  justify  an 
arrest :  Nicohmi  v.  Hardwich  (h)  j  Ferryman  v.  Lister  (c) ; 
Hillyar  on  Torts  p.  237.  The  Police  may  be  liable  to  an 
action  for  damages  but  they  are  not  criminally  responsible : 
Indian  Penal  Code  Sec.  81.  Section  21  of  Bombay  Act  VII.  of 
1867,  the  provisions  of  which  and  of  the  Code  of  Criminal 
Procedure  are  cumulative,  protects  the  accused. 

Ldth,  in  reply  : — Section  108  does  not  apply.  The  Police 
must  show  before  they  proceed  to  act  under  that  Section  that 
the  offence  for  which  they  were  arresting  was  one  for  the  al- 
leged commission  of  which  they  could  not  arrest  without  a 

(6)  5  Oar.  &  P.  495. 
(c)  L.  Bep,  3  Ex.  197 ;  4  Eng.  &  I.  Ho.  Lo.  Ca.  621. 
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^872.  warrant.  Nc  other  offence  was  suggested  to  the  minds  of 
Reg.  the  Police  than  that  mentionod  in  the  anonymous  petition, 
Na'ba'yan  and  this  does  not  allude  to  such  an  offence.  Neither  the 
English  cases  nor  Sec.  81  of  the  Penal  Code  nor  again  Sec. 
21  of  the  Bombay  District  Police  Act  has  any  application. 
The  present  case  is  analogous  to  that  of  a  soldier  who  fires 
upon  a  mob  in  obedience  to  the  commands  of  his  superior 
officer  but  contrary  to  the  provisions  of  the  law.  Here  is  an 
overt  act  committed  by  the  Police  and  intention  must  be  pre-* 
pumed  on  their  part :  Broom^s  Legal  Maxims,  p.  303. 

Per  Curiam  : — Tlie  proceedings  in  this  case  have  been  re» 
ferred  by  the  Session  Judge  of  Puna  for  the  orders  of  the 
High  Court  under  Section  iSi  of  the  Code  of  Criminal  Pro* 
cedure. 

J,     NfirAyen  Btibujee,  Head  Constable  of  the  4th  class, 

2,  Gydnu  bin  Rdmjee,  Head  Constable  2nd  class, 

3.  Nanekhdn,  Cliief  Constable,  all  belonging  to  the  Pdna 
Police  Force,  were  charged  before  Dr,  Eraser,  Magistrate 
F,  P.,  under  Sections  220  and  348,  Indian  P3nal  Code,  with 
maliciously  committing  the  complainant,  Nardyen  Nagesh 
Bidkar,  to  confinement,  knowing  that  in  so  c  oing  they  were 
acting  contrary  to  1  iw ;  and  with  wrongfully  confining  the 
said  complainant  for  the  purpose  of  extorting  from  him  con- 
fession or  information  which  might  lead  to  the  detection  of 
an  offence. 

The  whole  of  the  circumstances  of  the  case  are  fully  set 
forth  in  the  proceedings  of  the  Courts  below,  and  it  is  un- 
necessary to  recapitulate  them  here  further  than  to  state  that 
the  Magistrate,  finding  there  were  not  sufficient  grounds  for 
committing  the  accused  to  take  their  trial  before  the  Court 
of  Session,  discharged  them  under  Sec.  225,  C.  P.  C,  where- 
upon the  complainant  petitioned  the  Court  of  Session  under 
Section  435,  C.  P.  C,  and  the  Session  Judge,  Mr.  Pinhey, 
directed  the  Magistrate  to  commit  the  accused  for  trial  un- 
der the  heads  of  charge  above  referred  to  on  the  ground  that 
Bidkar  was  arrested  by  the  accused  Nos.  1  and  2,  and  com- 
mitted to  custody  in   the  Faraskhana  on  the  anonymous 
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petition  above  described  alone,  and  "  I  have  no  hesitation  in       1872. 


saying  as  at  present  advised  (proceeds  Mr.  Pinhey)  that  this  R^o. 
act  or  these  acts  of  the  accused  Nos.  1  and  2  were  wholly  Na'ba'yan 
illegal  and  improper,  as  the  anonymous  petition  was  not  a  ^^®^'^^- 
reasonable  complaint"  and  did  not  disclose  "  a  reasonable 
suspicion  against  Bidkar  within  the  meaning  of  Section  100, 
C.  P.  C. ;"  and  with  respect  to  accused  No.  3  Mr.  Pinhey  con- 
tinues :  "Ho  is  the  superior  officer  of  accused  Nos.  1  and  2, 
and  therefore  unless,  and  until,  he  shows  that  ho  was  ignorant 
of  the  circumstances  under  which  Bidkar  was  arrested,  ho  is 
responsible  for  the  illegal  confinement  of  Bidkar  from  the 
time  that  ho  saw  Bidkar  in  the  Faraskhana  and  took  him  into 
the  separate  room  to  bo  questioned.  Immediately  ho  dis- 
covered that  Bidkar  had  been  illegally  arrested  and  placed 
in  wrongful  confinement  by  the  accused  Nos.  1  and  2,  he 
was  bound  to  release  him.  Instead  of  doing  this  he  suffered 
Bidkar  to  remain  (as  Bidkar  says  starving)  for  23  or  24  hours 
until  he  was  rcleas6d  by  the  Inspector  Mr.  Trenn." 

In  accordance  with  the  Session  Judge^s  direction  the  ac- 
cused were  committed  to  the  Court  of  Session,  and  the  trial, 
which  took  place  before  Mr.  Murphy,  Acting  Assistant 
Session  Judge  of  Poona^  resulted  in  the  acquittal  of  the  ac- 
cused. 

Mr.  Murphy  found  the  ill-treatment  complained  of  not 
proved.  With  reference  to  accused  Nos.  1  and  2,  ho  re- 
marks :  '^  Before  I  can  convict  Nardyen  and  Gydnu,  I  must 
be  satisfied  that  they  knew  that  in  arresting  complainant 
and  subsequently  confining  him,  they  were  acting  contraiy 
to  law ;  or,  in  other  words,  that  they  knew  no  reasonable 
suspicion  existed  against  him,''  and  then  ho  goes  on  to  the 
effect  that  this  fact  is  not,  to  his  satisfaction,  established ; 
and  with  regard  to  accused  No.  3,  he  says  :  "  It  does  not 
appear  that  accused  Nanekhan  had  any  thing  to  do  with 
the  arrest,  and  I  do  not  consider  that  his  knowledge  of  an 
arrest  and  confinement  which  had  been  ordered,  there  is  no 
doubt,  by  an  authority  at  the  least  equal  to  liis  own,  renders 
him  liable  under  the  first  (second  f )    head  of  the  charge." 
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^^'^^-  Still  dissatisfied,  the  complainant  made  the  application 

Reg.        to  the  Session  Judge  under  Section  434  C.  P.  C,  in  conse- 

t'.  r  •  . 

Na'ra'yan    quence  of  which  the  proceedings  now  come  before  the  High 
Court. 

In  handing  them  up,  Mr.  Pinhey  observes :  "  I  am  of 
opinion  that  the  Assistant  Session  Judge's  finding  is  wrong 
in  law.  The  facts  proved  at  the  trial  arc  as  stated  by  me 
in  my  judgment  in  the  case  on  the  I7th  January  last." 

It  must  be  observed,  however,  that  in  remarking — ^'  the 
facts  proved  at  the  trial  are  as  stated  by  me  in  my  judgment 
in  the  case  on  the  17th  January" — Mr.  Pinhey  has  over- 
looked the  very  important  circumAance  that  whereas  he 
(Mr.  Pinhey)  was  at  that  time  of  opinion  that  the  accused 
had  acted  '^  on  the  anonymous  petition  alone,"  Mr.  Murphy 
at  the  trial  found  "the  grounds  then  which  the  accused 
Ndrtlyen  and  Gyanu  had  to  go  upon  were — 

1.  The  anonymous  petition. 

2.  The  imperfect  information  given  by  complainant  as 
to  his  place  of  residence. 

3.  An  order  from  the  Chief  Constable,  or  from  Mr.  Trcnn 
through  him,  to  arrest  the  complainant  and  bring  him  up." 

In  his  minute  of  the  17th  January,  Mr.  Pinhey  laid  par- 
ticular stress  on  the  absence  of  an  atom  of  evidence  that 
the  accused  received  any  order  for  the  arrest  of  Bidkar, 
and,  therefore,  the  difference  between  what  he  had  supposed 
the  facts  of  the  case  to  be,  and  the  real  facts  as  established 
by  evidence  on  the  trial,  should  have  attracted  his  notice. 
It  is  true  that  the  order  referred  to  is  not  found  to  bo  a 
written  order,  as,  it  has  been  contended  for  the  prosecution, 
was  essential  to  render  it  legal,  but  the  fact  that  an  order 
existed,  albeit  it  should  be  held  to  be  an  illegal  order,  must 
necessarily  have  great  weight  in  considering  the  bearing 
of  Section  220,  I.  P.  C,  in  which  knowledge  that  the  act  is 
contrary  to  law  is  part  of  the  definition  of  the  ofEence,  on 
the  conduct  of  the  accused. 
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^ho  case  has  been  argued  before  us  at  considerable  length        ^^'^*^' 
by  Mr.  Leith  in  support  of  the   Session   Judge^s  reference,       Keg. 

and  by  Mr.  Anstey  on  behalf  of  the  acquitted  persons.  Na'ka'yan 

Ba'ba'ji. 
Mr.  Leith's  argument  put  shortly  amounts  to  this,  that 

an  illegal  arrest  is  a  violation  of  the  criminal  law,  sub- 
jecting the  offender  to  punishment  under  Section  220  of 
tho  Penal  Code,  malice  being  presumed  on  proof  of  tho 
unlawful  act ;  that  the  accused  were  not  justified  in  arrest, 
ing  tho  complainant  upon  the  order  of  Mr.  Trenn,  be- 
cause that  order  was  not  in  writing  as  required  by  Section 
140  of  the  Criminal  Procedure  Code  ;  and  that  the  cir- 
cumstances within  their  knowledge  were  not  such  as  to 
warrant  the  existence  of  a  reasonable  suspicion  against 
the  complainant  upon  which  alone,  under  Section  100  of  the 
Procedure  Code,  the  accused  could  spontaneously  have  made 
the  arrest. 

It  has  been  found  411  clear  terms  by  the  Assistant  Session 
Judge  that  the  accused  were  acting  under  tho  orders  of  their 
superior,  Mr.  Trenn ;  and  it  is  not  suggested  that  they  cor- 
ruptly or  (apart  from  the  alleged  illegality  of  their  act)  mali- 
ciously arrested  the  complainant,  or  that,  in  making  the  arrest, 
they  actually  knew  they  were  acting  contrary  to  law.  Indeed, 
it  was  pressed  upon  us  more  than  once  that  only  a  nominal 
punishment  was  desired  as  a  lesson  to  the  Police  to  be  more 
circumspect  in  future  in  making  arrests. 

The  main  point  we  have  then  to  consider  is  tho  construc- 
tion to  bo  placed  upon  Section  220  of  the  Penal  Code ;  for 
on  tho  determination. of  that  depends  the  question,  not  only 
of  tho  correctness  of  the  Assistant  Session  Judge's  order, 
but  of  our  power  to  review  that  order.  If  malice  is  to  be 
presumed,  then  no  doubt  this  rcference  is  on  a  matter  of  law ; 
but  if,  on  the  other  hand,  express  malice  or  actual  know- 
ledge must  be  proved,  then  the  finding  of  the  Assistant 
Session  Judge  which  is  objected  to  was  on  a  matter  of  fact. 
Tho  words  of  the  section,  so  far  as  they  are  applicable  to 
the  present  ctisc,  run  thus  : — ^'  Whoever  bein'g  in  any  office 
which  gives  him  legal  authority  *  *  to  keep  persons  in 
confinement  *  *  maliciously  *  *  keeps  any  person 
45  HG 
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^"^- in  confinement  in  the  exercise  of  that  authority,  knowing 


Heg.        that  in  so  doing  he  is  acting  contrary  to  law/'  &c.     Mr. 
Na'ba'yan    Pinhey  holds  that  '^  malice  is  to  be  presumed  when  an  un- 
BabaJI.     lawful  act  was  clearly  committed  unless  the  absence  of  ma- 
lice is  proved,"   though   in    another   part   of  his  remarks 
he  observes  that  he   did  "  not,   of   course,   mean   to   imply 
*     *     *     that  policemen  are  liable  to  a  prosecution  for  a 
criminal  offence,    whenever  in   the   discharge  of    difficult 
duties   they   commit  mistakes,   which    well-meaning    men 
may  commit  without  intending  to  break  the  law.     Indeed  it 
is  quite  posssible  that  they  may  commit   mistakes  for  which 
they  would  be  liable  in  a  Civil  Court,  and  which  yet  would  not 
constitute  a  criminal  offence ;"  but  if  guilty  knowledge  is 
not  to  be  taken  as  the  very  essence  of  the  offence  against 
the  criminal  law,  we  fail  to  understand  the  distinction  which 
exists  in  the  Session  Judge's  mind  between  a  civil  action  and 
a  criminal  prosecution  for   false  imprisonment.     In  either 
case,  given   the  unlawful  character  of  the   confinement,  it 
would  be  for  the   defendant  to  prove  the  justification,  or 
excuse ;   and,  failing   that,  the  law   would    imply  that  he 
had    acted  maliciously,   or   with  a  criminal  intent,  so  that 
whether  his  purse  or  his  liberty  were  in  peril,  unless  the 
defendant  could  establish,  as  a  matter  of  fact,  reasonable 
and  probable  cause,  he  would  stand  condemned,  as  a  matter 
of  law,  of  an  illegal  confinement.     Mr.  Murphy  has  ruled 
that  the  penal  enactment  under  consideration  contemplates 
some  wilful  excess  of  authority ;  in  other  words,  a  guilty 
knowledge  superadded  to   an  illegal    act:  and  in  coming 
to  this  conclusion  we  think  that  he  has  rightly  interpret^ 
ed  the  intention  of  the  Legislature.     Whether  or  no  that 
knowledge  exists,  must  of  course  be  inferred  from  the  cir- 
cumstances of  each  case,  but  that  question  is  one  of  fact  and 
not  of  law,  and  any  finding  thereon  in  a  case  of  acquittal, 
whether    right    or  wrong,    must    be  conclusive.     In  the 
course  of  argument  the  existence  of  an  analogy  was  much 
insisted  on  between  the  case  of  a  soldier  under  the  English 
law,  and  that  of  a  policeman  under  this   Section  220 1  and 
the  following  passage  in  Maync's  Commentary  on  the  Penal 
Code;  speaking  of  the  soldier,  was  read  out  to  us — '*  His  mis* 
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take,  if  he  labours  under  one,  must  be  a  mistake  of  fact  and       ^^7^* 
not  a  mistake  of  law.     If  he  erroneously  supposes  his  supe-        Reg. 

V 

rior  officer  to  be  authorized  to  issue  orders  which  are  illegal,  Na'ba'tan 
he  will  be  guilty,  and  his  mistake  can  only  go  in  mitigation  ^'^'^^•^*' 
of  punishment  or  as  a  ground  for  an  absolute  pardon/'*  No 
doubt  the  soldier  under  the  English  law  is  placed  in  a  very 
hard  position  "a  f route  praecipitium,  a  tergo  lupi'^ ;  but  assum- 
ing Mr.  Mayne's  interpretation  generally  of  the  view  taken 
by  the  f  ramers  of  the  Code  to  be  correct,  wo  think,  with  the 
Assistant  Session  Judge,  that  in  this  particular  instance  the 
law  has  provided  that  the  command  of  superior  authority 
must  be  manifestly  illegal,  and  will  not  infer  a  guilty  know- 
ledge. In  concluding  our  remarks  on  this  case,  we  must 
obsei*ve  that,  supposing  we  had  the  power  to  interfere  with 
Mr.  Murphy's  finding  on  the  evidence,  it  is  to  our  minds 
justified  by  the  facts,  a  point  which  was  not  disputed  by  the 
learned  Counsel  who  ably  argued  the  caso  in  support  of  the 
Session  Judge's  refeftnce ;  and  we  cannot  but  express  our 
surprise  at  the  persistent  course  pursued  by  the  complainant 
against  these  police  subordinates  long  after  their  superior, 
Mr.  Trenn,  had  come  forward  to  claim  the  whole  responsibility 
of  their  acts. 

The  second  head  of  the  charge  depends  on  the  first. 
We  direct  that  the  papers  be  returned. 

•  p.  47-(0tli  edin). 
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1872 

Sept.  6.  [Appellate  Criminal  Jurisdiction.] 


Reg.  v.  Ahone  Akong. 

Violation  of  co7idUio7i8  of  remission  of  punishnant — Jurisdiction^^ 
Indian  Pen,  Code,  Sec,  227. — Crim,  Proc,  Code,  Sec,  33. 

A  person  convicted  by  the  Recorder's  Court  of  Prince  of  Wales's  Island, 
Singapore,  and  Mallaca,  of  the  crime  of  Burglary,  and  sentenced  to  trans- 
portation for  ten  years,  at  a  place  to  be  appointed  by  the  Governor  Gene- 
ral of  India  in  Council,  was  released  from  the  liatnagiri  jail  on  a  ticket- 
of-leave  after  having  been  in  confinement  for  more  than  eight  years.  At 
Karedar  he  comitted  theft  in  a  dwelling  house  before  his  sentence  had 
expired. 

Held  that  the  Full  Power  Magistrate  at  Earwar  had  jurisdiction  to 
try  the  convict  for  the  offence  of  violation  of  the  condition  of  remission 
of  punishment  under  Section  227)  Indian  Penal  Code. 

T^HIS   was  a  reference  from  the  District  Magistrate  of 
North  Kanara  for  the  orders  of  the  High  Court  under 
Section  434  of  the  Code  of  Criminal  Pwcedure. 

The  facts  were  briefly  as  follows  : — 

The  accused  Ahone  Akong  was  convicted  by  the  Court  of 
Judicature  of  Prince  of  Wales's  Island,  Singapore,  and  Ma- 
lacca, of  Burglary,  and  was  sentenced  by  the  Recorder  "  to  be 
transported  beyond  the  seas  to  such  place  as  the  Governor 
General  of  India  in  Council  may  direct  and  appoint,  for  the 
term  of  ten  years."  In  pursuance  of  this  sentence  ho  suf- 
fered imprisonment  in  the  Eatnagiri  jail  for  a  period  of 
eight  years,  one  month,  and  fifteen  days,  at  the  end  of  which 
he  was  permitted  to  reside  at  Kdrwdr  on  a  ticket-of -leave 
issued  by  the  Inspector  General  of  Prisons.  While  at 
Kdrwar  the  accused  committed  the  offence  of  theft  in 
a  dwelling  house,  and  was  tried  and  sentenced,  on  the 
10th  of  March  1872,  by  Mr.  Ingle,  Magistrate,  to  fifteen 
months'  rigorous  imprisonment.  After  passing  this  sentence 
the  P.P.  Magistrate  tried  and  convicted  the  accused  of  viola- 
tion of  condition  of  remission  of  sentence  under  Section  227 
of  the  Indian  Penal  Code,  and  sentenced  Jiim  to  suffer  such 
portion  of  the  punishment  to  which  he  was  originally  sen- 
tenced by  the  Recorder  as  he  had  not  already  suffered. 
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With  regard  to  the  case  of  theft  in  a  dwelling  house  which 1872^ 

was  No.  41  in  the  F.  P.  Magistrate's   Calendar,  the  District        Reg. 
Magistrate  suggested  that  the  proceedings  should  bo  revers-      ahone 
ed  j  and  with  regard  to  the  latter,  he  doubted  whether  any     Akong. 
court  in  British  India  had  jurisdiction. 

The  reference  was  heard  by  Lloyd  and  Kemball,  JJ. 

Per  cuaiAM : — The  offence  of  which  theaccusedwas  original- 
ly convicted  by  the  Recorder's  Court  answers  to  house-break- 
ing by  night,  with  intent  to  commit  theft,  under  the  Indian 
Penal  Code,  which  ofEence  is  triable  (vide  Column  7  of  the 
Schedule  to  the  Criminal  Procedure  Code  under  Sec.  457)  by  ' 

a  P.  P.  Magistrate.  And,  in  order  to  give  force  and  efFect  to 
the  provisions  of  Section  33,  Criminal  Procedure  Code,  the 
words  "by  the  Couit  by  which  the  original  offence  was  tri- 
able," (Schedule  under  Section  227)  must  be  taken  to  mean 
by  any  court  empowered  by  law  to  try  any  such  an  offence  as 
that  for  which  the  cqpvict  was  under  sentence. 

Mr.  Ingle,  therefore,  had  power  to  sentence  the  convict 
to  suffer  so  much  of  the  punishment  as  he  had  not  already 
suffered,  that  term  being  mainfestly  within  his  powers; 
though  he  should  have  determined  and  declared  the  exact 
term  of  punishment  the  convict  was  required  to  undergo  in 
consequence  of  breaking  the  conditions  of  his  ticket-of -leave. 

As  regards  the  theft  case  the  court  does  not  understand  why 
the  District  Magistrate  should  have  suggested  that  'Hhe 
proceedings  should  be  reversed." 

Order  accordingly. 
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• '- —  [Original  Criminal  Jurisdiction,] 

Oct.  8. 

^^^^^Sfi-^^y'f-^  Reg.  v.  Navroji  DaWbha'i. 

Evidence'^Confemmi — Inducement — Person  in  authority — Practice  in 

Criminal  trials — Letters  Patent^  CI,  26 — Powers  of  High  CouH  when 

point  of  law  is  reserved — Alteration  of  sentence — Indian  Evidence 

Act,  Sees,  24  and  167. 

W.,  a  travelling  auditor  in  the  service  of  the  G.  I.  P.  Railway  Com- 
pany, having  discovered  defalcations  in  the  account  of  the  prisoner,  who 
was  a  booking  clerk  of  the  Company,  went  to  him  and  told  him  that 
"  he  had  better  pay  the  money  than  go  to  jail"  and  added  that  **  it  would 
be  better  for  him  to  tell  the  truth,"  after  which  the  prisoner  was  brought 
before  the  Traffic  Manager  in  whose  presence  he  signed  a  receipt  for,  and 
admitted  having  received,  a  sum  of  Rs.  82G-8-0.  The  prisoner  was  sub- 
sequently put  on  his  trial  for  criminal  breach  of  tinist  as  a  servant  in 
respect  of  this  and  of  other  sums : — 

Held  that  the  words  used  by  W.,  the  travelling  auditor,  constituted  an 
inducement  to  the  prisoner  to  confess,  and  that  W.  was  a  person  in  au- 
thority within  the  meaning  of  Se<5tion  24  of  the  Indian  Evidence  Act, 
and  thdt  the  receipt  signed  by  the  prisoner  was,  Jthercfore,  not  admissible 
in  evidence  on  his  trial. 

Held  also  (Bayley,  J.,  dissentiente)  that  the  Iligh  Court,  in  considering 
a  point  of  law  reserved  under  CI.  26  of  the  Letters  Patent,  where  it  is 
of  opinion  that  evidence  has  been  improperly  admitted  as  to  one  of 
two  heads  of  charge  of  which  a  prisoner  stands  convicted  (the  two  heads 
of  charge  relating  to  distinct  and  separate  offences)  and  that  the  conviction 
on  such  head  of  charge  is  bad,  has  power  to  review  the  whole  case 
and,  if  it  appears  that  the  evidence  improperly  admitted  could  not  rea- 
sonably be  supposed  to  have  influenced  the  jury  as  to  the  latter  head 
of  charge,  ought  not  to  set  aside  the  conviction  on  that  head  of  charge  but 
should  proceed  to  pass  judgment  and  sentence  on  it. 

Senible,  Sec.  167  of  the  Indian  Evidence  Act  applies  to  criminal  trials 
by  jury  in  the  High  Court. 

MAVROJI  DA'DA'RHA'I  and  one  Harichand  Ganpat  were 

tried,  before  Green,  J.,  and  a  special  jury  at  the  fourth 

Criminal  Sessions  of  1872,  on  the  following  heads  of  charge  : — 

I.— That  Navroji  Dadubhai  and  Harichand  Ganpat,  on  the 
2nd  day  of  July  1872,  committed  crinlinal  breach  of  trust  as 
clerks  of  a  sum  of  Ks.  720-0-0. 

II. — That  on  the  same  day  Navroji  DMdbhai  committed 
criminal  breach  of  trust  as  a  clerk  of  the  same  sum  and  that 
Harichand  Ganpat  abetted  him. 
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III. — That  on  the  same  day  Harichand  Ganpat  committed        ^872. 

criminal  breach  of  trust  as  a  clerk  of  the  same  sum  and        Reg. 

Navroji  D^ddbhdi  abetted  him.  Navboji 

Da'da'bma'i. 
IV. — That  Navroji  DaddbhSi  and  Harichand  Ganpat,  on 

the  5th  July  1872,  committed  criminal  breach  of  trust  as 
clerks  of  a  sum  of  Rs.  826-8-0. 

V. — That  on  the  same  day  Navroji  DSddbhai  committed 
criminal  breach  of  trust  as  a  clerk  of  the  same  sum  and  Hari- 
chand Ganpat  abetted  him. 

VI. — That  on  the  same  day  Harichand  Ganpat  committed 
criminal  breach  of  trust  as  a  clerk  of  the  same  sum  and  Nav- 
roji Diidabhai  abetted  him. 

In  the  7th,  8th,  9th,  10th,  lltli,  and  1 2th,  heads  of  char<re 
the  same  prisoners  were  charged  with  dishonest  misappro- 
priation of  the  aforesaid  sums  of  lis.  729-6-9  and  Rs.  826-8-0, 
or  with  abetment  of  the  other  prisoner  in  so  doing,  corres- 
ponding mutatis  mutandis  to  the  first  six  charges. 

The  prisoner  Navroji  Daddbhdi  was  found  guilty  by  the 
jury  on  the  2nd  and  5th  heads  of  charge,  no  verdict  being 
recorded  on  the  remaining  heads,  and  was  sentenced  to  three 
yeai's^  rigorous  imprisonment.  As  to  the  prisoner  Hari- 
chand Ganpat,  the  jury  were  not  able  to  agree  on  a  verdict 
and  were  discharged. 

The  learned  Judge  (under  Clause  25  of  the  amended  Let- 
ters Patent)  reserved,  for  the  opinion  of  the  High  Court,  the 
point  of  law  whether  a  receipt  for  the  sum  of  Rs.  826-8-0,  re- 
ferred to  in  the  4th,  5th,  and  6th  heads  of  charge,  given  by 
the  prisoner  Navroji  D^ddbh^i  was  properly  admitted  in 
evidence.  The  circumstances  under  which  this  point  arose, 
appear  from  the  case  stated  by  the  learned  Judge.  It  was 
as  follows : — 

*'Mr.  Wainwright,  the  first  witness  for  the  prosecution, 
(who  was  Travelling  Auditor  in  the  service  of  the  G.  I.  P. 
Railway  Company,  the  prosecutor,  and  who  discovered  the 
deficiencies  in  respect  of  which  the  charges  were  made)  in 
oross-examination  by  Mr.  Anstey,  Counsel  for  the  prisoner 
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187*2.       Harichand  Ganpat,  stated  as  follows  : — '  I  recommended 

Keg.        Dddabliai  {ie.,  the  fii*st  prisoner)  to  pay  the  money.     I  went 

Navroji     to  his  house  ;  he  offered  Rs.  2,000.     He  could  not  raise  tho 

Da'da'bha'i.  ^j^^ig  (^.^^  ^{  ^^^  deficiency).     This  was  on   the  11th  (i.e., 

July  1872).  On  the  12th,  the  prisoners  were  suspended. 
The  prisoners  were  not  arrested.  D^d^bhdi  said  he  would  try 
to  raise  the  money  and  that  he  would  remain  at  the  station. 
Mr.  Keily  first  charged  Harichand  in  my  presence  on  the 
12th/  In'cross-examination  by  Mr.  Inverarity,  the  Counsel 
for  Navroji  Daddbhii,  the  same  witness  stated  :  '  When  I 
saw  tho  first  prisoner,  I  told  him  he  had  better  pay  the  mo- 
ney than  go  to  jail  and  that  it  would  be  better  for  him  to 
tell  the  truth.'  ♦  #  * 

"  Then  Mr.  Keily  was  called.  In  his  examination-in-chief 
he  stated  :  '  Mr.  Wainwright  brought  Navroji  Ddddbhai  to 
my  office  and  said  he  was  a  defaulter  to  the  extent  of  about 
'  Rs.  3,000.  After  the  conversation  with  me,  I  don't  think 
Navroji  ever  returned  to  his  house.  I  asked  Navroji  to 
explain  tho  cause  of  the  defalcations.  In  my  presence  no 
inducement  or  threat  was  offered  to  Navroji  either  by  me  or 
by  Mr.  Wainwright.'  (Here  Mr.  Inverarity  objected  to  any 
thing  in  the  nature  of  a  confession  or  admission  by  Navroji 
to  Mr.  Keily  being  given  in  evidence  and  refoiTcd  to  Sees.  24 
and  28  of  the  new  Evidence  Act.  At  a  suggestion  from  me 
Mr.  Marriott,  Counsel  for  the  prosecution,  did  not  further 
press  the  matter  and  no  evidence  was  given  as  to  what 
Navroji  said  to  Mr.  Keily.)  So  far  no  point  arose  which 
was  reserved  or  asked  to  be  resei'ved,  and  I  have  stated  tho 
evidence  so  far  in  order  that  tho  Court  may  appreciate  tho 
point  which  subsequently  arose.  One  set  of  the  charges,  it 
will  have  been  observed,  related  to  criminal  breach  of  trust 
and  dishonest  misappropriation,  on  5th  July  1872,  of  a 
sum  of  Rs.  826-8-0 — charges  quite  distinct  in  themselves, 
and  in  respect  of  the  evidence  given  in  support  of 
thein,  to  the  charges  which  had  reference  to  the  sum 
of  Rh.  729-G-9  on  the  2nd  July  1872.  This  sum  of 
Rs.  82C-8-0  was  a  sum  received  in  the  office  of  tho  Traffic 
Manager  at  Boree  Bunder  Station  during  the  first  few  days 
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« 

of  July  for  season  tickets  and  which,  it  was  alleged,  had       ^^^^' 

been,  according  to  the  practice,   taken  by  a  clerk  in  that       I^^o- 

•*» 

oflSco  to  the  office  of  the  Coaching  Department  at  the  same    Navboji 

Da'da'buax. 
station,  m  which  last  named  office  the  two  pnsoners  were 

clerks.  The  case  was  that  a  clerk  from  the  Traffic  Manager^s 
office  had,  on  the  5th  July,  taken  the  Rs.  826-8-0  and  paid 
it  to  the  prisoner,  Navroji,  whose  duty  it  was  to  pay  it  over 
to  the  prisoner,  Harichand  Ganpat,  the  head  clerk  in  the 
Coaching  office,  for  transmission  to  the  Company's  cashier. 
One  Mahidev  Gopdl  (a  clerk  in  the  Traffic  Manager's  office 
at  the  Boree  Bunder  Station)  was  called  and  stated:  'Be- 
tween the  Ist  and  5th  July  1872  certain  season  tickets  were 
issued  {ie.,  in  the  Traffic  Manager's,  office).  The  money 
received  for  these  tickets  was  Rs.  826-8-0.  I  paid  that 
money  over  to  Navroji  Dddibhdi  on  the  5th  July.  I  was 
^n  the  habit  of  paying  to  Harichand  Ganpat  or  Navroji 
Dadabhdi.  On  this  occasion  I  did  so  to  Navroji  Ddddbhaiin 
the  presence  of,  and  Uy  the  direction  of,  Harichand  Ganpat. 
I  got  no  receipt  then.  I  got  a  receipt  afterwainls.'  •  (A 
document  was  shewn  to  witness  which  was  afterwards  marked 
as  Exhibit  B.) 

"  Mr.  Inverarity  then  objected  to  the  reception  of  this 
document  which  purported  to  be  signed  by  Navroji  Dada- 
bhdi  and  to  bear  date  the  11th  day  of  July  1872,  and  to 
acknowledge  the  receipt  from  the  witness,  Mahddev,  on  the 
5th  July  1872  of  a  sum  of  Rs.  826-8-0,  as  being  irrelevant 
and  inadmissible  under  Sec.  24?  of  the  new  Evidence  Act,  and 
requested  me  to  read  the  cross-examination  before  the  Com- 
mitting Magistrate  as  to  this  point  of  Mr.  Keily  and  of  the 
witness,  Mahddev  Gopdl.  Having  done  so,  I  asked  Mr.  Mar- 
riott if  he  pressed  the  recepKon  of  the  document.  He  said : 
'  Yes,  there  is  no  evidence  of  any  threat  or  inducement  caus- 
ing Navroji  to  sign  this  receipt.'  After  some  discussion  I  held 
the  document  admissible,  even  assuming  that  the  receipt 
taken  in  conjunction  with  the  circumstances  could  be  regard- 
ed as  a  confession  within  Sec.  24.  It  did  not  appear  to.  me 
that  the  signing  of  the  receipt  by  Navroji  was  caused  by  any 

inducement,  threat,  or  pronuse  within  Seel  24  of  the  Act.     I 
46  HO 


r» 
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1^72'  said,  however,  that  if  Mr.  Inverarity  desired  it,  I  would 
Reg.  reserve  the  question  as  to  the  admissibility  in  evidence  of 
Navroji  Exhibit  E  for  the  consideration  of  the  High  Court,  where- 
A  DA  BHA  I.  ^pQjj  jfp  Inverarity  stated  that  he  desired  such  question 
to  be  so  reserved".  The  witness  then  said  in  answer  to 
Mr.  Marriott :  '  Navroji  gave  the  receipt  on  the  11th  July. 
It  bears  his  signature\  (Here  the  receipt  was  put  in  and 
marked  E)  when  the  witness  went  on :  '  Mr.  Keily  asked 
him  (that  is  Navroji)  if  he  had  received  the  money  from 
Mahddeo  (/.c.,)  the  witness.  He  said  "Yes."  Upon  that 
Mr.  Keily  said  to  him  :  "  Then  give  a  receipt  for  it."  He 
gave  this  receipt.^  On  the  cross-examination  by  Mr.  Inve- 
rarity, the  witness  said  :  '  On  this  occasion  ( i.e.,  on  the  5th 
July)  I  paid  Rs.  826-8-0  without  any  receipt  that  day.  When 
this  document  {I.e.,  Exhibit  E)  was  signed,  Mr.  Keily, 
Mr.  Wainwright  and  one  Chint;iman  Bdburdv  were  present. 
The  whole  list  of  these  figures  was  in  my  handwriting. 
Mr.  Wainwright's  name  is  as  a  witness.  Afterwards  on  the 
11th  of  July  I  did  not  hear  Mr.  Wainwright  say  to  Navroji 
that  he  would  go  to  gaol  or  anything  to  that  effect.  I  did 
not  hear  Mr.  Keily  say  anything  about  paying  up  the  money 
at  that  time  (that  is  when  the  witness  brought  the  document 
from  the  Traffic  Manager^s  office  to  where  Navroji  was). 
Navroji  was  in  Mr.  Keily^s  office.  He  was  not  brought 
there  by  Mr.  Wainwright.  I  found  him  sitting  on  a  chair. 
I  had  prepared  the  document  on  the  day  I  brought  it. 
When  I  produced  the  paper,  Mr.  Keily  said  to  Navroji,  "  If 
you  have  received  the  money,  sign  the  paper."  He  (Nav- 
roji) looked  at  the  document  and  saw  the  result.  He  had 
only  to  see  that  the  amount  received  was  represented  there. 
Mr.  Keily  did  not  say  to  Navroji,  while  I  was  there,  that  it 
would  be  better  for  him,  if  he  signed  the  receipt.  In  re- 
examination by  Mr.  Marriott,  the  witness  says  :  '  I  had 
previously  got  receipts  signed  by  Navroji.  This  is  one, 
(receipt  of  October  1870  put  in  and  marked  Exhibit  H). 
Exhibit  E  shewn  to  witness  again :  '  In  the  handwriting 
of  Navroji  are  the  whole  of  the  words  "Received  from 
Mahadarow  (d.c,  the  witness  Mahadcv  Gopal)  the  sum  of 
Rs.  826-8-0  only  on  the  5th  July  1872.— N.  D.  11-7-72/' 


BOMBAY  HIGH  COTTBT  BSP0BT8.  363 

^'  The  question  resprved  for  the  opinion  of  the  High  Court       ^^^72. 

IS,  whether  the  document  marked  as  Exhibit  E  was  properly        Reg. 

admitted  as  evidence  against  the  accused  Navroji  Ddd^bhdi/'     Navhoji 

Da  da'bha'i. 

The  point  reserved  came  on  for  argument  before  Sargent, 
Acting  C.J.,  and  Bayley  and  Green,  J  J.,  on  the  28th  of 
September  1872. 

Marnoft  (with  him  Farran)  in  support  of  the  conviction  : — 
Mr.  Wainwright  was  not  a  person  in  authority  within  the 
meaning  of  Section  24  of  the  Indian  Evidence  Act  1872.  A 
person  in  authority  means  a  person  who  has  control  over  the 
prosecution  of  the  accused :  Re^j,  v.  Hannah  Moore  (a),  Reg, 
v.  Sleeman  (b),  Reg,  v,  Taylm-  (r).  Mr.  Wainwright  had  no 
such  control ;  he  was  merely  a  fellow  clerk  of  the  accused ; 
his  duties,  as  an  auditor  appointed  to  go  through  the  accounts 
of  the  Boree  Bunder  Station,  were  merely  to  check  those  ac- 
counts and  report  to  his  and  the  prisoner's  common  superiors. 
To  treat  him  as  a  person  in  authority  would  be  fraught  with 
the  dangers  pointed  out  by  Mr.  Taylor  in  pai-a.  801  of  his 
work  on  evidence.  Assuming  Mr.  Waimvright  to  have  been 
a  person  in  authority,  yet,  before  the  evidence  given  sub- 
sequently to  an  inducement  held  out  by  him  should  be  re- 
jected, it  must  appear  to  the  Court  that  the  confession  was 
caused  by  such  inducement.  All  the  circumstances  of  the 
case,  the  character  of  the  man  holding  out  the  inducement, 
the  time  and  place  when  and  where  it  was  held  out,  must  be 
taken  into  account.  This  the  Judge,  who  tried  the  case,  did, 
and  he  admitted  the  evidence.  This  CouH  will  not  interfere 
with  his  discretion. 

If  the  Court  is  against  me  on  these  points,  thjBn  I  say  that  ' 

Exhibit  E  had  no  bearing  whatever  on  the  first  three  heads 
of  charge,  and  on  the  second  three  heads  of  charge  there 
was  ample  evidence  to  warrant  the  finding  of  the  Jury  with- 
out having  recourse  to  Exhibit  E.  Under  these  circum- 
stances, the  Court  will  not  interfei'e  with  the  judgment  that 

(a)    3  Den.  Cr.  Ca.  522.        {h)    23  L.  J,  Mag.  Ca.  19. 

(c)    SOar.  &P.  733. 
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1872. has  been  ^ven  :  Letters  Patent  of  1865,  CI.  25  and  26,  and 

Reg.       Indian  Evidonco  Act,  Sec.  167. 

V, 

Navroji         Ansteu  and  Inveranfu  for  the  prisoner : — ^Wainwright  was 
Da'da'bha'i.  "^  .  .         _    . 

clearly  a  person  in  anthority.     Ho  it   was  who  was    set  to 

detect,  and  did  detect,  the  defalcations  of  the  prisoner : 
Beg.  V.  WamntjJiam  (cJ),  Tlwmas  v.  Bhymney  Railway  Co, 
(e),  Baldnfs  case  (/).  Archibold  lays  down  the  law  on  this 
point  at  page  199  of  his  work  on  evidence  in  criminal  cases, 
15th  edn.  Wainwright  was  concerned  in  arresting  the  prison- 
er ;  and  it  was  he  who  brought  him  before  Mr.  Keily,  and 
that  alone  would  render  Wainwright  a  person  in  authority  : 
case  cited  at  p.  527  of  the  Report  of  Hannah  Moore's  ease 
{g),  Rcg.y.  Upchurch  {h),Beg,  v.Paratt  (?),  cited  with  appro- 
bation by  Mr.  Russell :  see  IIL  Russell  on  Crimes,  p.  386  (4th 
--       edn.),  Taylor  on  Evidence,  para.  802.     There  was  a  direct 

inducement  held  out:  Beg.v,  Ream  (j).  The  whole  of  the 

■  

confession  ought  to  have  been  rejected.  When  once  there 
was  evidence  of  inducement,  however  slight,  no  confession 
ought  to  have  been  admitted,  until  it  was  proved  that  the 
effect  of  such  inducement  had  been  entirely  removed :  Re,v  v. 
Nute  and  Rex  v.  Sexton,  cited  at  III.  Russell  on  Crimes,  p. 
378,  Slteirington's  case  {k),  Reg,  v.  Heiuett  {I). 

If  the  evidence  has  been  improperly  admitted,  the  prisoner 
is  entitled  to  his  discharge,  for  this  Court  cannot  say  how 
much  or  how  little  weight  Exhibit  E  had  on  the  minds 
of  the  jury.  It  may  have  affected,  and  probably  did  affect, 
their  finding  on  each  of  the  charges  ;  but  even  if  that 
were  not  so,  this  Court  has  no  power  to  alter  the 
judgment  that  has  been  pronounced.  It  must  either  con- 
firm or  annul  it.  It  cannot  direct  judgment  to  be  entered 
on  what  it  may  consider  to  be  a  good  head  of  charge  and 
direct  an  acquittal  on  the  other.  That  would  be  virtually  for 
the  Court  to  place  itself  in  the  position  of  the  jury,  which  is 

(d)  2  Den.  Or.  Ca.  447. 15  Jur.  318.    (c)  L.  Rep.  6  Q.  B.  226  ;  6  lb.  2GG. 

(f)    2  Den.  Or.  Ca.  430,447.        (g)    2  Den.  Cr.  Ca.  627. 

(h)  Mood.  Cr.  Ca.  465.  (i)    4  Car.  &  P.  670. 

(J)    Car.  &  M.  109.  (k)    2  Lew.  128. 

(0    C.  &  M.  Cr.  Ca.  §34. 


V, 

Da'Da'bba'i. 
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contrary  to  all  precedent  and  to  practice.      Clause  26  of  the ^^'^^'_ 

Letters  Patent  must  be  road  by  the  light  of  the  previously  Beg. 
prevailing  practice  in  England  and  India.  It  certainly  gives  navroji 
the  Court  no  more  power  than  is  conferred  on  the  Court  for 
Crown  cases  reserved  in  England  by  Statute  11  &  12  Vict., 
c.  78 ;  and  the  practice  of  that  Court,  when  evidence  has 
been  improperly  received  on  the  trial  of  a  prisoner,  is  to 
annul  the  conviction  and  direct  the  prisoner  to  be  discharg- 
ed. Nor  can  this  Court  order  a  new  trial,  as  this  is  a  case 
of  felony :  Bof/,  v.  Bertrand  (m),  and  Ret/,  v.  Murphy  (w), 
overruling,  so  far  at  least  as  this  Court  is  concerned,  the 
case  of  Bty.  v.  Scaifa  (o).  As  judgment  has  been  entered 
up  generally,  even  supposing  the  judgment  as  to  one  count 
to  be  good,  the  judgment  is  void:  O'Co^melVs  case  {p). 
Lastly  Sec.  167  of  the  Indian  Evidence  Act  is  merely  the  re- 
enactment  of  a  section  (57)  of  the  Evidence  Act  II.  of 
1855,  and  only  applies,  as  the  latter  section  also  only  applied, 
to  civil  cases.     Berf  v.  Frmvlu  (7)  was  also  cited. 

Marrioft  in  reply  : — The  two  charges  were  essentially  dis- 
tinct and  unconnected.  The  offences  were  committed  on 
different  days.  The  Letters  Patent  expressly  give  the 
Court  power  to  alter  the  sentence  and  to  pass  such  judgment 
and  sentence  as  to  the  High  Court  may  seem  fit.  O'Con- 
neJVs  case  is  no  longer  law,  if  it  ever  was  law  in  India :  Stat. 
11  &  12  Vict.,  c.  78,  s,  5 ;  HoUaivay.  v.  Hie  Queen  (r). 

Cur.  adv.  vuli. 

Sargent,  C.J.  : — This  case  comes  before  the  Pull  Court  on 
a  point  of  law  reserved  by  Mr.  Justice  Green,  under  the  25tli 
and  26th  sections  of  the  Letters  Patent  of  1865,  on  the  trial 
of  Navroji  Daddbhdi  and  Harichand  Ganpat  at  the  Criminal 
Sessions  in  September  last. 

The  prisoners  were  tried  on  the  following  charges.  (His 
Lordship  stated  the  charges  as  given  in  the  case  and  proceed- 
ed : — )     The  prisoner  Navroji  Ddddbhdi  was  found  guilty 

(m)    L.  llep.  1  P.  C.  520.        (u)    L.  Rep.  2  P.  C.  535. 

(o)    17  Q.  B.  238;  S.  C.  2  Den.  Cr.  Ca.  281.        (p)     11  CI.  &  F.  l5o. 

(2)    6  Cox,  Cr.  Ca.  530.        (r)  2  Den.  Or.  Ca.  287 ;  17  Q.  B.  317, 
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1872 by  the  jury  of  the  second  and  fifth  charges  and  was  sontenc- 


Eeg.        od  by  Mr.  Justice  Green  to  tlirce  years'  ligoroiis  imprison- 
Navboji     ment.    As  to  the  prisoner  Harichand  Ganpat,  the  jury  were 
Da  da  bha  I.  ^^^  g^i^ig  ^Q  agree  on  a  verdict  and  were  finally  discharged. 

The  point  of  law  was  reserved  by  the  learned  Judge  under 
the  following  circumstances.  (His  Lordship  read  the  special 
case  and  proceeded : — )The  question  reserved  for  the  opinion 
of  this  Court  is  whether  the  document  marked  as  Exhibit 
E  was  properly  admitted  as  evidence  against  the  accused 
Navroji  Ddddbhdi. 

The  answer  to  this  question  depends  upon  the  application 
of  Sees.  5  and  24  of  the  Indian  E\'idence  Act  of  1872,  which 
came  into  force  on  1st  September  last,  and  by  See.  1  is  made 
applicable  to  all  judicial  proceedings  in  or  before  any  Court, 
and,  by  Sec.  2,  repeals  all  rules  of  evidence  derived  from  any 
other  source. 

Sec.  5  provides  that  evidence  may  be  given  in  any  suit  or 
proceeding  of  the  existence  or  non-existence  of  every  fact 
in  issae  and  of  such  other  facts  as  are  thereinafter  declared  to 
be  relevant  and  of  no  others. 

By  Sec.  6,  the  confession  by  the  prisoner  that  he  had  re- 
ceived the  sum  of  Rs.  826-8-0  from  Mahddev  Gop^l  would  be 
a  relevant  fact. 

By  Sec.  24,  however,  "  a  confession  made  by  an  accused 
person  is  irrelevant  in  a  criminal  proceeding,  if  the  making 
of  the  conf  essicm  appears  to  the  Court  to  have  been  caused 
by  any  inducement,  threat,or  promise  having  reference  to  the 
charge  against  the  accused  person,  proceeding  from  a  person 
in  authority  and  sufficient,  in  the  opinion  of  the  Court,  to  give 
the  accused  person  grounds,  wliich  would  appear  to  him 
reasonable,  for  supposing  that  by  making  it  he  would  gain 
any  advantage  or  avoid  any  evil  of  a  temporal  nature  in 
reference  to  the  proceedings  against  him." 

The  rule  of  English  law  relating  to  confessions  of  this 
nature  has  been  variously  stated  by  different  Judges. 
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In  Rex  V.  'Hiomm  {h),  Mr.  Justice  Coleridge  lays  down ^j^J^* 

that  the  proper  question  is  whether  the  inducement  held        Rb«. 
out  to  the  prisoner  was  calculated  to  make  his  confession  an     Navroji 
untrue  one,  and  that  rule  was  substantially  adopted  by  Mr.    -^^'^^**^'* 
Justice  Littledale  in  Rex  v.  Court  {().  However  in  Rex  v.  Bal- 
dry  {k),  we  find  Lord  Campbell  saying  ''  that  the  rule  is  that 
if  any  worldly  advantage  be  held  out  or  any  harm  threatened, 
the  confession  must  bo  excluded.     The  reason  is,  not  that 
the  law  supposes  that  the   statement  will  be  false,  but  that 
the  prisoner  has  made  the   confession  under  a  bias  and  that, 
therefore,  it  would  be  bettor  not  to  submit  it  to  the  jury." 

Tlie  rule,  as  laid  down  in  the  section  in  question,  appoara  to 
be  worded  in  accordance  with  a  suggestion  expressed  by  Mr. 
Baron  Parke  in  Ilex  v.  Unnnnh  Moore  (v).  Ho  there  says  : 
"  The  cases  on  this  subject  have  gone  quite  far  enough  and 
ought  not  to  bo  extended.  It  is  admitted  that  confessions 
ought  to  be  excluded  unless  voluntary,  and  the  Judge,  not 
the  jury,  ought  to  determine  whether  they  are  so.  One 
element  in  the  consideration  of  the  question  as  to  their  being 
voluntary,  is  whether  the  threat  or  inducement  was  such  as 
to  be  likely  to  influence  the  prisoner.  Perhaps  it  would 
have  been  better  to  have  held  that  in  all  cases  the  Judge 
was  to  detennine  that  point  upon  his  own  view  of  all  the 
circumstances,  including  the  nature  of  the  threat  or  induce- 
ment and  the  character  of  the  person  holding  it  out  to- 
gether, not  necessiirily  excluding  the  confession  on  account 
of  the  character  of  the  person  holding  out  the  inducement 
or  threat.'^ 

Sec.  24,  whilst  requiring  the  inducement  to  bo  offered  by 
a  person  in  authority,  leaves  it  entirely  to  the  Coui't  to  form 
its  own  opinion  as  to  whether  the  inducement,  threat,  or 
promise  was  sufficient  to  lead  the  prisoner  to  suppose  that  he 
would  derive  some  benefit  or  avoid  some  evil  of  a  temporal 
nature  by  confessing. 

Now,  the  confession  in  question  was  made  at  the  office  of 
Mr.  Keily,  the  Assistant  Traffic  Manager,    where    he  had 

{»)    7  C.  &  P.  315.  (0    7  V.  &  P.  M^^, 

(w)    2  Den.  C.  C.  430.  {c)    21  L.  J.  Mag.  Ca.  190. 
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1872.       been  taken  by  Mr.  Wainwright.    He  was  there  asked  by 
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Reg.  Mr.  Keily  if  lie  had  received  the  money  from  the  witness 
Navroji  Mahadev  on  which  he  said  "yes."  Mr.  Keily  upon  that  said 
to  him :  "  Then  give  a  receipt  for  it ;"  and  he  there  and  then 
gave  a  receipt,  which  is  the  document  E  in  question,  to  the 
witness  Mahddev.  There  is  no  evidence  whatever  of  any 
threat  or  promise  having  been  used  or  held  out  on  that  oc- 
casion ;  and  if  the  case  turned  simply  upon  what  took  place 
before  Mr.  Keily,  there  would  be  clearly  nothing  to  make 
the  confession  irrelevant  under  Sec.  24  or  to  prevent  tho 
admissibility  of  tho  document  E  as  evidence  under  Sec.  5. 
But  it  was  said  that  the  making  the  confession  was  caused 
by  the  inducement,  threat,  or  promise  which,  it  was  con- 
tended, was  contained  in  the  words  which  Mr.  Wainwright 
had  previously  addressed  to  the  prisoner  at  his  own  house, 
namely,  "  That  he  had  better  pay  the  money  than  go  to  gaol ; 
and  that  it  would  be  better  for  him  to  tell  the  truth." 

A  preliminary  objection  was  taken  by  the  prosecution  that 
Mr.  Wainwright  was  not  a  person  in  authority.  No  defini- 
tion or  illustration  is  given  of  the  expression  "  person  in 
authority."  It  is  an  expression  well  known  to  English  law- 
yers on  questions  of  this  nature ;  and  although,  as  all  rules 
of  evidence  which  were  in  force  at  the  passing  of  the  Act 
are  repealed,  the  English  decisions  on  the  subject  can 
scarcely  be  regarded  as  authorities,  they  may  still  serve  as 
valuable  guides. 

Now,  Mr.  Wainwright  had  been  previously  employed  by 
the  Company  as  one  of  its  travelling  auditors.  He  had  re- 
turned from  England  but  a  few  days  before  the  occurrence 
in  question,  and  had  been  appointed  to  duty  connected  with 
the  Audit  Department  at  the  Boree  Bunder  Station.  He  sat 
in  tho  Coaching  Office,  he  says,  as  a  clerk  and  checkfed  the 
books  in  the  Office.  He  was  engaged  in  re-auditing  accounts 
already  audited,  namely,  those  of  the  month  of  June,  and 
also  checking  the  accounts  of  July  before  the  usual  time  for 
auditing  had  arrived.  It  is  plain,  therefore,  that  ho  had  once 
filled  an  important  post  under  the  Company,  namely  that  of 
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travelling  auditor^  and  was  then  engaged  on  special  service.       1872. 


Whilst  employed  in  this  special  duty,  he  discovers  the  defal-        Reg. 
cations  in  the  accounts  in  respect  of  which  the  charges  are     Navroji 
made ;  he  proceeds  to  the  prisoner's  house  to  examine  him  on  ^^  ^^  bha'i. 
the  subject,  not  as  a  friend  as  suggested  by  the  prosecution^  for 
we  find  him  immediately  afterwards  taking  him    before  his 
superior  officer,  Mr.  Keily,  but  in  his  official  capacity  after 
he  had  formed  the  opinion  that  the  prisoner  was  bound  to 
account  for  the  deficiencies,  for  he  says  he   had  told  Hari- 
chand  that  prisoner  was  deficient. 

Under  these  circumstances,  it  appears  to  me  impossible, 
unless  a  very  restricted  and  literal  meaning  is  to  be  given  to 
the  expression  ''person  in  authority,"  to  hold  that  Wain wright 
was  not  a  person  in  authority.  He  would  clearly  be  so,  I 
think,  according  to  English  authorities.  The  test  would 
seem  to  be  had  the  person  authority  to  interfere  with  the  mat- 
ter;  and  any  concern  or  interest  in  it  would  appear  to  be  held 
sufficient  to  give  him  that  authority  as  in  the  Queen  v.  War- 
ringham  {w),  where  Parke  Baron  held  that  the  wife  of  one  of 
the  prosecutors  and  concerned  in  the  management  of  their 
business  was  a  person  in  authority ;  and  we  find  the  rule  so 
laid  down  in  Archibold's  Criminal  Practice. 

Assuming  that  Wainwright  was  a  person  in  authority 
within  the  section,  did  the  words  addressed  by  him  to  the 
prisoner  amount  to  an  inducement,  threat,  or  promise  suf- 
ficient to  give  him  grounds  which  would  appear  to  him 
reasonable  that  he  would,  by  confessing,  gain  some  advan- 
tage or  avoid  some  evil  of  a  temporal  nature  in  reference  t^ 
the  proceedings  against  him  ? 

His  words  ''  you  had  better  pay  the  money  than  go  to  gaol 
and  that  it  would  be  better  for  him  to  tell  the  truth''  appear 
to  me  to  bear  but  one  construction,  and  that  is,  "  you  must  « 
know  all  about  these  deficienices,  and  you  had  better  there- 
fore at  once  confess  the  truth  and  pay  and  so  avoid  being 
sent  to  prison  where  you  certainly  will  be,  if  you  do  not  do  so/' 

(to)  2  Den.  C.  C.  447w. 
47bc 
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^^72*  They  operate  as  an  inducement  by  the  suggestion  which  they 
Beg.  carry  with  them  that  he  would  certainly  be  sent  to  gaol,  if 
Navboji  he  did  not  confess  and  pay,  and  that  if  he  did,  he  would  not 
be  sent.  That  these  words  would,  according  to  English 
authorities,  be  regarded  as  an  inducement,  cannot  be  doubt- 
ed. It  is  only  necessary  to  refer  to  C.  Baron  Pollock's  judg- 
ment in  Baldrys*  case  (x).  And  I  must  say  that  coming 
from  a  man  in  Wainwright's  position,  whose  business  it  was 
to  report  to  the  authorities  of  the  Company  and  who  had  it 
in  his  power  to  represent  the  matter  in  any  light  he  might 
think  proper,  the  inducement  may  well  bo  deemed  sufficient 
to  operate  upon  the  mind  of  a  man  placed  in  the  position  of 
the  prisoner  so  as  to  lead  him  to  suppose  he  would  escape  go- 
ing to  gaol  by  confessing  and  paying.  Undoubtedly,  he  was 
not  led  to  expect  any  advantage  from  merely  telling  the 
truth ;  but  the  confessing  was  the  first  step  in  the  course  of 
action  which  was  to  insure  it,  and  he  clearly  contemplated 
trying  to  complete  it  by  offering  Es.  2,000  and  saying  he 
would  try  to  raise  the  money  from  his  friends  and  by  remain- 
ing, as  Mr.  Baker  says,  for  a  week  at  the  Station  in  the  ex- 
pectation of  paying. 

I  caI^lot,  therefore,  doubt  that  the  words  in  question  were 
sufficient  to  render  any  confession  inadmissible  made  before 
the  impression  had  been  fully  removed.  Had  it  then  been 
removed  before  the  confession  was  actually  made  f  I  think  it 
would  be  contrary  to  all  the  probabilities  of  the  case  to 
suppose,  as  it  certainly  would  be  opposed  to  all  English 
authorities  to  hold,  that  the  confession  had  been  effaced  in 
the  short  interval  which,  on  the  evidence  must  be  taken  to 
have  elapsed  between  the  conversation  at  the  prisoner's 
house  and  his  interview  with  Mr.  Keily.  The  prisoner 
walked  with  Mr.  Wainwright  to  Mr.  Keily's  office,  and  no- 
thing was  said  to  him  by  Mr.  Keily  to  remove  the  impres- 
sion at  that  interview.  I  can  come,  therefore,  to  no  other 
conclusion  than  that  the  document  was  inadmissible  in 
evidence. 

(x)  2  Ben.  C.  C.  Ui. 
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Thatbeing  bo,  it  remains  to  determine  what  is  the  judgment  ^872. 
and  sentence  which  this  Court  ought  to  pass  in  exercise  of  Beo. 
the  power  given  to  it  by  the  concluding  words  of  Sec.  26  of  navboji 
the  Letters  Patent  :  ''  That  the  Court  is  finally  to  deter-  ^^'»^'8»^'i- 
mine  such  point  or  points  of  law  and  thereupon  to  alter  the 
sentence  p^^ssed  by  the  Court  of  Original  Jurisdiction,  and 
to  pass  such  judgment  and  sentence  as  to  the  said  High 
Court  shall  seem  right/'  It  was  contended  for  the  prisoner 
that  the  judgment  or  sentence  so  to  be  passed  must  be  in 
accordance  with  the  procedure  and  practice  in  use  in  the 
late  Supreme  £?ourt,  by  which,  according  to  Sec.  38  of  the 
Letters  Patent,  it  is  provided  that,  subject  to  such  laws  and 
regulations  as  should  thereafter  be  made  by  the  Governor 
General  in  relation  thereto,  the  proceedings  in  all  criminal 
cases  which  should  be  brought  before  this  Court  in  the 
exercise  of  its  Ordinary  Original  Criminal  Jurisdiction  should 
be  regulated;  and  that  the  only  judgment  in  this  case  which 
could  be  passed  in  accordance  with  such  practice,  would  be 
to  declare  the  conviction  on  both  the  second  and  fifth 
counts  bad,  to  reverse  the  judgment  or  sentence  of  the  Ses- 
sions Judge  and  to  order  the  prisoner  to  be  discharged. 

Now,  assuming  for  the  moment  that,  independently  of  the 
operation  of  the  new  Evidence  Act,  our  judgment  ought  to 
be  in  accordance  with  the  practice  of  the  late  Supreme  Court, 
is  the  conclusion  contended  for  borne  out  by  what  was,  or 
must  be  deemed  to  have  been,  the  practice  of  that  Court  ? 
The  records  of  that  Court  do  not,  it  appears,  afford  any  de- 
cision in  point.  The  practice,  however,  of  the  Supreme 
Court  was  undoubtedly  in  the  main  tliat  of  the  Courts  in 
England. 

Now,  at  page  213  of  Russell  on  Crimes  it  is  stated  as  the 
English  practice  that  if  a  case  be  cl(?arly  made  out  by  pro- 
per evidence  in  such  a  way  as  to  leave  no  doubt  of  the  guilt 
of  the  prisoner  in  the  mind  of  any  reasonable  man,  such  a 
conviction  ought  not  to  be  set  aside  because  some  other  evi- 
dence was  given  which  ought  not  to  have  been  received; 
but  if  the  case  without  such  improper  evidence  were  not  so 
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^072.  dearly  made  oat,  and  the  improper  evidence  might  be  aup- 
Bkq.  posed  to  have  had  an  efEect  on  the  minds  of  the  jury,  it 
la^AVROJi  wonld  be  otherwise.  The  learned  writer  then  proceeds ; 
''  Bat  as  it  seems  now  to  be  settled  that  where  evidence,  ob- 
jected to  on  the  trial  of  a  canse,  is  received  by  the  Jadge  and 
is  afterwards  thought  by  the  Court  to  bo  inadmissible,  the 
losing  party  has  a  right  to  a  new  trial  on  the  ground  that  it 
is  impossible  for  the  Court  to  say  what  efEect  such  evidence 
may  have  produced  on  the  jury ;  it  may  well  be  doubted 
whether,  if  the  Judges  were  of  opinion  that  any  evidence  had 
been  improperly  admitted  or  rejected  in  a  criminal  case,  the 
conviction  would  be  supported/' 

The  doubt  as  to  the  practice,  it  is  to  be  observed,  depends 
upon  the  power  to  direct  a  new  trial  in  felony  which,  it  was 
then  supposed,  had  been  established  by  the  case  of  Reg.  v. 
Scaife  {y).  That  case,  however,  since  the  decisions  of  the 
Judicial  Committee  of  the  Privy  Council  in  Rex  v.  Bertrand 
(z)  and  Rex  v.  Mwrphy  (a),  must  be  considered  of  very  doubt- 
ful authority  even  in  England. 

The  authorities  cited  by  Mr.  Russell  in  support  of  the 
practice  as  first  stated  by  him  are  Rex  v.  TinJcler  (6),  Rex  v. 
Ball,  (c)  and  Rex  v.  Oldroyd  {d).  In  the  latter  case  all  the 
Judges  expressed  an  opinion  that  the  doctrine  said  to  have 
been  laid  down  in  Jfarjfare^  Tlnhler^s  case  was  sound,  namely, 
that  although  evidence  had  been  improperly  received,  yet 
that  the  case  appearing  clear  against  the  prisoner  without 

that  evidence,  it  was  no  reason  to  stay  the  execution. 

• 

In  Rex  V.  Ball  all  the  Judges  expressed  the  same  opinion. 
The  report  says :  *'  Whether  the  Judges  on  a  case  reserved 
would  hold  a  conviction  wrong  on  the  ground  that  some 
evidence  had  been  improperly  received,  when  other  evidence 
had  been  properly  admitted  that  was  sufBcient  of  itself  to 
support  the  conviction,  the  Judges  seemed  to  think,  must 
depend  on  the  nature  of  the  case  and  the  weight  of  the  evi- 

(y)  17  Q.  B.  238.  (z)  L.  R.  1  Priv.  C.  520. 

(a)  L.  R.  2  Priv.  C.  535.    (6)  East  P.  C.  364. 
(c)  R.  &  R.  m,  (cQ  R,  &  R  88. 
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dence.    If  the  case  were  clearly  made  out  by  proper  evidence  __}^' 

in  such  a  way  as  to  leave  no  doubt  of  the  guilt  of  the  prisoner        Reg. 
in  the  mind  of  any  reasonable  man,  they  thought,  that  as     Navroji 
there  could  not  be  a  new  trial  in  felony,  such  a  conviction 
ought  not  to  be  set  aside,  because  some  other  evidence  had  been         ' 
given  which  ought  not  to  have  been  received ;  but  if  the  case 
without  such  improper  evidence  were  not  so  clearly  made  out, 
and  the  improper  evidence  might  be  supposed  to  have  had 
an  effect  on  the  minds  of  the  jury,  it  would  be  otherwise. 
The  conviction  in  this  case  was  hdld  right/' 

It  is  to  be  remarked  that  in  neither  of  the  cases  was  it 
necessary  to  act  on  the  doctrines,  as  the  Judges  considered 
the  evidence  was  admissible. 

In  the  latter  case,  however,  the  doctrine  was  apparently 
fully  discussed,  because  one  of  the  Judges  thought  the  evi- 
dence in  question  wJioUy  inadmissible. 

Whether  the  doctrine  was  so  laid  down  in  Tinkler^s 
case^  which  took  place  in  1781,  may  perhaps  be  doubted. 
At  page  IV.  of  the  preface  to  1st  volume  of  Denison's 
Crown  Cases,  a  doubt  is  thrown,  apparently  on  the 
authority  of  a  manuscript  note  by  Lord  Denman  to  his 
copy  of  Russell  and  Ryan,  on  the  accuracy  of  the  note  to 
BalVs  case  in  Russell  and  Ryan  ascribing  the  doctrine  to  the 
Judges  in  Tinkler's  case.  It  certainly  does  no{  appear 
clear  from  the  report  in  East  P.  C.  that  any  part  of 
the  evidence,  as  is  assumed  in  the  note  to  Russell  and 
Ryan,  was  considered  inadmissible.  However,  there  is 
no  reason  to  doubt  that  all  the  Judges  in  1807  expressed 
their  approval  of  the  above  doctrine  in  BjlIVs  case^  Lord 
Denman  in  his  noto  to  his  copy  of  Russell  and  Ryan 
says  '^  Quaere  this  doctrine",  and  cites  Reg,  v.  Sutton  («),  and 
Edwards  v.  Evans  (/).  But  the  fonner  case  only  decides 
that  the  Court  would  not  grant  a  new  trial  in  an  indictment 
for  the  non -repairing  of  a  bridge,  the  verdict  having  been  for 
the  defendant ;  and  in  the  latter,  which  was  an  action  under 

(tf)    5  B.  &  A4.  52.        (/)  3  EAst.  ^m. 
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• 

^872.       the  Bribery  Act,  the  Court  refused  a  new  trial  because  the 
Eeo.       rejected  evidence  was  not  material.    In  this  case  the  Court 
NAvioji     *ooJ^   upon  itself   to  say  that  the  jury  would  have  come  to 
Da  da'bua'i.  ^0  same  decision  in  any  case,  and  so  far  supports  the  prac- 
tice contended  for.  I  have  been  unable  to  find  any  decisions 
in  the  Crown  cases  reserved  under  the  11th  &  12th  Vict, 
c.  78,  which  bear  upon  this  question  of  practice. 

In  view  of  the  above  authorities  the  right  conclusion 
would  appear  to  be  that  there  has  not  been  any  well  estab- 
lished uniform  practice  in  England  as  to  the  course  to  be 
pursued  where  evidence  had  been  improperly  admitted. 

I  have  so  far  considered  the  question  independently  of 
the  167th  section  of  the  new  Evidence  Act,  which  provides 
that  "  the  improper  admission  or  rejection  of  evidence  shall 
not  be  ground  of  itself  for  a  new  trial  or  reversal  of  any 
decision  in  any  case,  if  it  shall  appear  to  the  Court  before 
which  such  objection  is  raised  that,  independently  of  the 
evidence  objected  to  and  admitted,  there  was  sufficient 
evidence  to  justify  the  decision,  or  that,  if  the  rejected 
evidence  had  been  received,  it  ought  not  to  have  varied  the 
decision.'' 

The  words  of  this  section  are  identical  with  those  of  Sec. 
57  of  Act  II.  of  1855  j  but  the  latter  Act  contains  no  express 
words  making  it  applicable  to  all  Courts  whatever,  and  it 
might  be  doubted  whether  all  its  provisions  were  intended 
to  be  enforced  in  all  proceedings,  criminal  aa  well  as  civil. 
However,  in  Reg.  v.  Rdmsvdmi  Mudlldr  (g)  Sec.  57  was 
held  to  be  applicable  to  this  Court  on  its  Appellate  Jurisdic- 
tion in  the  case  of  an  appeal  from  the  sentence  of  the 
Session  Judge  of  Puna,  where  tho  prisoner  had  been  tried 
and  convicted  by  a  jury. 

But  whatever  doubt  may  have  arisen  under  tho  Act  of 
1855,  the  provisions  of  the  new  Evidence  Act  are  made  ap- 
plicable by  the  cleai'est  possible  words  to  all  judicial  proceed- 
ings in  or  before  any  Court,  and  are,  therefore,  applicable 

(ff)     6  Bom.  H.  C,  Bep^  Cr,  Ca.  47. 
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to  this  Court,  sitting  under  Sec.  26  of  the  Letters  Patent,        ^^^^- 
'^to  determine  the  point  of  law  reserved  and    pass    such        ^<>' 
judgment  and  sentence  as  to  this  Court  shall  seem  right ;"     Navhoji 
and  whatever  was  or  must  be  deemed  to  have  been  the 
practice  of  this  Court  before  the  Act  passed,  must,  by  the 
concluding  words  of  Sec.  38  of  the  Letters  Patent,  be  modi- 
fied by  the  provisions  of  the  Act  so  far  as  they  apply  to  the 
practice  in  question. 

It  was  said,  however,  that  tho  section  could  not  have  been 
intended  so  to  apply,  as  there  was  no  ''  decision"  and  yet,  the 
first  question  which  the  Court  has  to  determine,  after  decid- 
ing that  evidence  was  improperly  admitted,  is  whether  the 
verdict  of  the  jury,  or  in  other  words,  the  conviction,  should 
be  supported  or  set  aside,  i.e.,  reversed.  But  what  is  the 
verdict  but  the  decision  of  tho  jury  as  to  tho  guilt  of 
the  prisoner  in  respect  of  the  offence  with  which  he  is 
charged. 

« 

It  was  further  contended  that  the  Court  has  only  the  case 
stated  by  the  Judge  before  it,  and  therefore  not  necessarily 
the  means  of  determining  the  effect  of  the  rest  of  the  evidence, 
if  indeed  it  can  look  at  anything  more.  But  it  is  to  be  re- 
marked that  the  section  does  not  provide  for  a  case  being 
stated  by  the  Judge  as  directed  by  the  11  and  12  Vict.,  c.  78, 
nor  has  such  ever  been  the  practice  in  this  Court.  The 
section  simply  authorizes  the  Judge  to  reserve  the  point  of 
law,  and  directs  the  Court  to  review  the  case,  i.e.,  I  ap- 
prehend, all  that  took  place  at  the  trials  so  far  as  is  neces- 
sary for  deciding  tho  question  of  law  and  passing  the  pro- 
per judgment  and  sentence. 

In  the  present  case  the  Judge  was  a  member  of  the  Court, 
his  notes  of  the  evidence  were  referred  to  during  the  hearing 
of  the  case  and  we  had  all  the  materials  for  deciding  as  to 
the  effect  of  the  remaining  evidence ;  I  should,  therefore, 
have  great  hesitation  in  coming  to  the  conclusion  that  under 
those  circumstances  we  ought  not  to  give  effect  to  the  167th 
seotioxi  of  the  new  Evidence  Act  in  determining  whether  the 


[ 
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1*72.        conviction  on  both  the  counts  should  be  set  aside  and  the 


1  aa,       judgment  reversed. 

Navboji 
Da'da'bha'i.       But  at  any  rate  the  clear  expression  of  'the  intention  of 

the  Indian  legislature,  that  decisions  should  not  in  any  case 
be  reversed,  if  the  rest  of  the  evidence  justifies  the  conclusion, 
should  at  least,  I  cannot  doubt,  influence  our  practice  in 
cases  where,  like  the  present,  it  may  not  be  yet  clearly 
defined  and  established,  and  should,  therefore,  in  the  present 
case,  I  think,  determine  it  at  least  within  the  limits  of  that 
practice  which  met  with  the  approval  of  all  the  Judges  in 
BalVs  case  and  Oldroyd's  case,  and  which,  it  must  be  remem- 
bered, falls  very  short  of  the  rule  laid  down  in  Sec.  167  of 
the  Evidence  Act.  This  course  will  bo  still  further  justi- 
fied if  it  should  bo  held  that  the  Court  has  no  power  to 
order  a  new  trial. 

Applying  that  rule  in  the  present  ease,  I  can  have  no 
doubt  that  we  ought  not  to  reverse  the  finding  of  the  jury  on 
the  second  count  relating  to  the  item  of  Rs.  729-6-9.  That 
item  belongs  to  a  perfectly  different  account  from  that  to 
which  the  document  B  relates.  The  evidence  in  support  of 
it  was  quite  distinct  and  of  such  a  nature  as  to  leave  no 
reasonable  ground  for  supposing  that  the  document  E  could 
have  had  any  effect  on  the  minds  of  the  jury.  As  to  the 
fifth  count,  we  cannot  do  othei*wise  than  reverse  the 
conviction. 

The  case  stands,  therefore,  thus,  that  there  has  been  a 
general  judgment  passed  on  two  counts  in  respect  of  which  , 
the  conviction  as  to  one  is  bad.  It  was  said  that  in  that 
case  the  decision  of  the  House  of  Lords  in  O'Connell  v.  The 
Queen  (h)  applies,  and  that  the  judgment  must  be  reversed. 
Whether  the  doctrine  laid  down  in  that  case  must  be  deemed 
to  have  been  the  practice  of  this  Court  since  the  decision  of 
House  of  Lords,  it  is  unnecessary  to  consider,  as  I  can  en- 
tertain no  doubt  that  supposing  the  judgment  bad,  the  Letters 
Patent  enable  us  to  pass  judgment  upon  the  second  count  on 

{k)    11  01.  &  155  Ha. 


V. 

Da'oa'bha'i. 
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wWcli  there  is  a  good  conviction.    In  Ilolloway  v.  The  Queen       1872. 
(i)  this  was  stated  by  Lord  Campbell  to  be  the  efEcct  of  11        Rkg. 

Vm 

&  12  Vict.,  c.  78,  s.  5,  the  provisions  of  which,  so  far  as  this     Navboji 
question  is  concerned,  are  the  same  as  those  of  clause  26  of 
the  Letters  Patent. 

The  sentence  of  three  years^  rigorous  imprisonment  is,  in 
my  opinion,  a  proper  one  to  pass  upon  the  conviction  of  a 
person  in  the  position  of  the  prisoner  of  such  an  act  of  cri- 
minal breach  of  trust  as  is  charged  by  the  second  count ; 
and  the  judgment  which  this  Court  should,  in  my  opinion, 
pass  is  that  the  judgment  be  affirmed. 

Bayley,  J. : —  I  concur  with  the  Chief  Justice  in  thinking 
that  under  Section  24  of  the  Indian  Evidence  Act,  1872, 
the  receipt  that  has  been  referred  to  as  Exhibit  E  was  not 
admissible  in  evidence  j  and  I  also  concur  in  considering  it 
doubtful  whether  we  are  at  liberty  to  consult  English  au- 
thorities in  determining  what  is  the  meaning  of  the  expres- 
sion *^  person  in  authority^'  as  used  in)  that  section.  Upon 
those  points  I  do  not  desire  to  add  anything  to  what  has  been 
said  by  the  Chief  Justice,  and  I  pass  on  to  consider  the  far 
more  important  question  that  has  been  raised  in  this  case, 
namely,  what  is  the  consequence  of  the  admission  at  the 
trial  of  a  document  which  we,  sitting  to  consider  a  point  of 
law  resei'ved  for  our  consideration,  determine  to  have  been 
inadmissible.  Can  this  Court  review  the  evidence  in  the 
case  to  see  whether  or  not,  after  rejecting  such  improper 
evidence,  it  ought  to  sustain  the  conviction  ?  That  ques- 
tion is  to  my  mind  one  of  the  utmost  importance  and 
deserving  of  the  most  careful  consideration.  In  order  to 
arrive  at  the  proper  answer  to  it,  I  shall  briefly  consider  what 
was  the  state  of  the  law  in  England  before  the  passing  of 
the  Stat.  11  &  12  Vict.,  c.  78,  and  what  was  the  state  of 
the  law  after  that  Statute  ;  and  I  shall  state  then  what,  in 
my  opinion,  is  the  true  construction  of  those  clauses  of  the 
Letters  Patent  which  must  be  considered  as  governing  the 
present  case. 

(0    17Q-B.317. 
4i8BC 
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1872>  For  the  law  in  England  before  the  Statute  11  &  12  Vict., 

Reg.  c.  78, 1  refer  to  Archibold's  work  on  Pleading  and  Evidence 
NAvkoJi  in  Criminal  Cases  at  page  169  (16th  edn.)  where  he  says : 
^^^^*"^^' ''The  practice  has  long  existed,  where  any  objection  was 
taken  on  the  part  of  a  defendant  on  a  trial  before  any  Court 
of  Oyer  and  Terminer  and  Gaol  Delivery  for  treason  or  felony, 
either  to  the  indictment  or  the  evidence,  which  the  Jndge 
considered  worthy  of  more  mature  consideration,  to  take 
the  opinion  of  the  jury  upon  the  facta  proved,  and  to 
reserve  the  objection  for  the  consideration  of  all  the  judges, 
upon  a  case  stated  by  the  judge  who  presided  at  the  trial : 
and  if  the  judges,  or  a  majority  of  them,  were  of  opinion  that 
the  objection  was  well  founded,  the  defendant  was  recom- 
mended to  the  Crown  for  a  pardon.  *  *  *  Upon  a  case 
so  reserved,  the  judges  did  not  sit  strictly  as  a  court.,  but 
rather  as  assessors  to  the  judge  who  tried  the  case,  and  the 
judgment  ultimately  pronounced  was  considered  in  law  as 
his  judgment,  the  reasons  on  which  it  was  founded  not  being 
publicly  declared  by  the  judges."  In  that  state  of  the  law, 
it  will  be  observed,  the  Court  had  no  power  of  itself  to  alter, 
or  interfere  with,  the  finding  of  the  jury.  All  it  could  do 
was  to  recommend  the  prisoner  to  the  Crown  for  a  pardon. 

It  was  considered  by  the  legislature  advisable  to  amend  the 
law,  and  accordingly  the  Statute  11  &  12  Vict.,  c.  78,  under 
the  provisions  of  which  the  present  Court  for  the  considera- 
tion of  Crown  Cases  Beserved  was  established,  was  passed  in 
the  year  1848.  The  recital  in  the  first  section  of  that  Statute 
IS  important  as  showing  the  intended  scope  of  the  enactment. 
It  is  as  follows  : — "  WTiereas  it  is  expedient  to  provide  a 
better  mode  than  that  now  in  use  of  deciding  any  difficult 
Question  of  Law  which  may  ignse  in  Criminal  Trials  in  any 
Court  of  Oyer  and  Terminer  and  Gaol  Delivery  and  to  make 
further  Amendments  in  the  Administration  of  the  Criminal 
Law :  Be  it  enacted  that  when  any  Person  shall  have  been 
convicted,*'  &c.  The  section  then  goes  on  to  provide  that  the 
Judge,  before  whom  a  case  shall  have  been  tried,  may,  in  his 
discretion,  reserve  any  Question  of  Law,  which  shall  have 
arisen  on  the  Trials  for  the  consideration  of  the  Court  for 
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Crown  Cases  Reserved.     The  second  section  provides  that        "^^^'^^ 
the  Court  shall  thereupon  have  full  power  and  authority  to        Reg. 
hear  and  finally  determine  the  said  Question  or  Questions  and     Navroji 
thereupon  to  reverse,  affirm,  or  amend  any  Judgment  which  J^^^^^^**-^'' 
shall  have  been  given  on  the  Indictment  or  Inquisition  on 
the  Trial  whereof  such  Question  or  Questions  have  arisen,  or 
to  avoid  such  Judgment  and  to  order  an  Entry  to  be  made 
on  the  Record  that  in  the  Judgment  of  the  Court  the  Party 
convicted  ought  not  to  have  been  convicted,  or  to  arrest  the 
Judgment  or   order  Judgmont  to   be  given  thereon,  if   no 
Judgment  shall  have  been  given,  as  they  shall  be  advised,  or 
to  make  such  other  order  as  Justice  may  require.     The  sec- 
tion then  goes  on  to  provide  (His  Lordship  read  the  remain- 
ing portion  of  the  section  and  the  third  and  fourth  and  fifth 
sections  of  the  Act  and  the  Schedule  which  provides  the 
form  in  which  the  certificate  of  the  Court  is  to  be  drawn  up, 
and  proceeded : — )     There  is  nothing  in  that    Act    which 
would  indicate  any,  even  the  slightest,  intention  on  the  part 
of  the  Legislature  to  effect  such  an  enormous  revolution  in  the 
procedure  of  Criminal  Courts,  I  may  say  in  the  history  of  the 
liberty  of  the  subject  as  would  have  occurred  if  an  appeal  upon 
the  facts  had  been  given  to  the  Judges  constituting  the  Court 
of  criminal  appeal.     Except  when   powers  of    summary  con- 
viction have  been  given  by  Statute,  a  man   is  convicted  or 
acquitted  by  the  verdict  of  his   countrymen.     To  borrow  the 
words  of  Tindal,  C.J.,  in  0'  Connell  v.  Tlie  Queen  (j)  :    '^  In 
criminal  proceedings  the  jury  have  no  other  question  before 
them  than  whether  the  prisoner  is  guilty  or  not  guilty  of  the 
charge  in  the  indictment ;  no  other  duty  to  perform  but  that 
of  pronouncing  him  to  be  the  one  or  the  other.      They  have 
no  concern  whatever  in  assessing  or  awarding  the  punish- 
ment.    It  is  the  province  of  the  Court  to  pass  sentence   on 
the  whole  or  on  part  of  the   record  as   the   law  requires ; 
either  a  fixed  punishment,  if  any  Statute  has  so  directed,   or 
if  a  discretionary  punishment  is  given  by  law,   such  measure 
of  punishment  as  under  the  particular  circumstances  the  de- 
fendant ought  to  receive  '^  (p.  240).     And  Mr.  Justice  ratte- 
en) 11  CI.  &  Fin.  165, 
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^^y^'       son  in  the  same  case  observes  :   ^'  But  in  criminal  proceed- 

Rko.       inga  the  jnrors  merely  find  the  party  guilty  or  not  guilty; 

Navboji     they  have  nothing  to  do  with  the   punishment  or  with   any- 

A  DA  bhai.  ^j^g  Q^  g^jj  analogous  to  assessment  of  damages  in  civil  cases. 

The  Court  is  free  to  give  judgment  on  the  whole,  or  on  part 

of  the  indictment,  as  the  law  may  require  and  no  uncertainty 

can  arise.     Therefore  the  reason  for  the  rule  in  civil  actions 

does  not  and  cannot  apply  to  criminal  cases ^*  (p.  260).     The 

Statute  11  &  12  Vict.,  c.  78,  was  passed  to  provide  for  the 

argument  of  any  difficult  question  of  law  reserved  by  the 

Judge  and  for  nothing  else.     It  did  not   give,   nor   did   it 

purport  to  give,  the   Court  power  to   review   the   evidence 

upon  which  the  prisoner  had  been  found  guilty. 

I  now  turn  to  the  consideration  of  the  Lettera  Patent. 
At  the  time  of  the  granting  of  the  Letters  Patent  in  1 8G2, 
and  indeed  down  to  the  present  time,  that  Statute  (1 1  &  1 2 
Vict.,  c.  78)  was  and  is  in  force  in  England.  The  Letters 
Patent  were  framed  in  England  by  lawyers  fully  conversant 
with  the  then  existing  law  regarding  criminal  trials  and  with 
the  practice  of  reserving  points  of  law  for  the  consideration 
of  the  Court  established  by  11  &  12  Vict.,  c.  78;  and  it 
would  be  but  natural  to  expect  they  would  adopt  the  im- 
provements recently  made  in  the  law  of  England  when 
framing  those  provisions  of  the  Letters  Patent  relating  to 
criminal  procedure  in  the  three  Presidency  towns  of  Calcutta, 
Madras,  and  Bombay,  where  trial  by  jury  in  its  pure  and 
unadulterated  form  had,  to  go  no  further  back  than  the  first 
introduction  of  the  Supreme  Courts,  {Le,),  in  Calcutta  from 
1774,  in  Madras  fi-om  1800,  and  in  Bombay  from  1823, 
always  been  the  tribunal  before  which,  under  the  presidency 
of  one  of  the  Judges  of  the  Supreme  Courts,  persons  had  been 
tried. 

Tlie  clauses  in  the  Charter  of  1862  relating  to  criminal 
trials  in  the  Ordinary  Original  Criminal  Jurisdiction  are  the 
21st  and  following  clauses. 

The  21st  clause  is  as  follows : — '^  And  We  do  further  ordain 
that  the  said  High  Court  of  Judicature  at  Bombay  shall  have 
Ordinary  Original  Criminal  Jurisdiction  within  the  local  limits 
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of  its  Ordinary  Original  Civil  Jurisdiction,  and  in  respect  of        ^^72. 

all  persons  beyond  such   limits  over  whom  the  said  Supreme        ^^^' 

Court  at  Bombay  now  has  Criminal  Jurisdiction/'  Navroji 

Da'da'bua'i. 

The  22nd  clause  provides  that  the  High  Court  shall  be  em- 
powered to  try  all  persons  brought  before  it  in  due  course  of 
law.  The  24th  is  this  :  ^*  Wo  do  further  ordain  that  there  shall 
be  no  appeal  to  the  said  High  Court  of  Judicature  at  Bombay 
from  any  sentence  or  order  passed  in  any  criminal  trial  before 
the  Courts  of  Original  Criminal  Jurisdiction  which  may  be 
constituted  by  one  or  more  Judges  of  the  said  High  Court. 
But  it  shall  be  at  the  discretion  of  any  such  Court  to  reserve 
any  point  or  points  of  law  for  the  opinion  of  the  said 
High  Court."  And  CI.  25  then  provides  that  ^'  on  such 
point  or  points  of  law  being  so  reser\'^ed  as  aforesaid  *  * 
*  the  said  High  Court  shall  have  full  power  and  authority 
to  review  the  case  or  such  part  of  it  as  may  be  necessary 
and  finally  determine  such  point  or  points  of  law,  and 
thereupon  to  alter  the  sentence  passed  by  the  Court  of 
Original  Jurisdiction  and  to  pass  such  judgment  and  sen- 
tence as  to  the  said  High  Court  shall  seem  right." 

The  Supreme  Court,  in  its  criminal  procedure,  was  guided 
by  the  law  of  England  except  where  it  had  been  altered  by 
legislative  authority  in  England  or  India.  My  experience 
of  the  practice  of  that  Court  only  extended  from  January 
1861  until  its  abolition  in  1862  ;  but  I  remember  the  case 
tried'  in  December  1861  that  generally  goes  by  the  name 
of  the  Bhaftid  Conspiracy  Case,  where  an  objection  was, 
after  verdict,  tak^  by  myself  as  Counsel  for  some  of  the  defen- 
dants to  the  sufficiency  of  the  indictment,  and  Sir  Mathew 
Sausse  sat  with  Sir  Joseph  Amould  to  hear  the  argument 
on  the  point.  There,  however,  the  pleadings  were 
held  by  the  Court  to  have  been  perfectly  correct,  and  the  • 
conviction  being  sustained,  the  Chief  Justice  retired  from 
the  Bench  before  Sir  Joseph  Arnould  proceeded  to  pass  sen- 
tence on  the  defendants.  In  the  case  of  Regina  v.  Elmstone 
and  Whitivell  and  others  (k)  I  resei'ved  a  point  of  law  for  the 

(k)  7  Bom.  H.  C.  Rep.Cr.  Ca.  89. 
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1872.       opinion  of  the  High  Court,  viz.,  whether  the  prisoner  could 

Req.        be  legally  convicted  upon  all  or  any  of  the  charges,  but  did 

Navroji     ^^t  pass  sentence  until  after  it   had  been  determined  upon 

Dadabha  I.  ^iiJQh  Qf  the  charges  judgment  could  properly  be  entered  up. 

The  Letters  Patent  of  1862  did  not,  I  think,  make  any 
material  difference  in  the  mode  of  procedure  during  the 
progress  of  a  trial  from  that  which  had  existed  in  the  late 
Supreme  Court,  further  than  by  providing  for  the  reserva- 
tion of  a  point  of  law  at  the  discretion  of  the  Presiding 
Judge  for  argument  before  a  Full  Court,  and  for  the 
finals  disposal  of  the  case  when  such  Court  had  pronoun- 
ced its  opinion  upon  the  point  reserved.  They  clearly  did 
not  give  the  High  Court  power  to  gi*ant  a  new  trial,  and 
such  could  not  have  been  granted  by  the  Supreme  Court 
whilst  it  was  iil  existence.  The  general  opinion  of  the  pro- 
fession in  England  had  always  been  that  no  new  trial 
could  be  granted  in  a  case  of  felony.  Here,  under  the  law 
in  force  previous  to  the  coming  into  operation  of  the  In.dian 
Penal  Code,  the  offences  of  which  the  prisoner  has  been  con- 
victed, would  have  been  felony  (see  Act  XIII  of  1850). 

The  case  of  Rcfj.  v.  Scmfc  (?),  where  anew  trial  was  order- 
ed, broke  in  upon  that  nile ;  but  that  was  a  peculiar  case,  and 
it  seems  to  have  been  there  assumed  that  the  Court  had  power 
to  direct  a  new  trial.  However,  that  decision  connot  be  now 
treated  as  good  law,  for  in  the  case  of  Beg.  v.  Bertrand  {in) 
(which  is  an  authority  binding  upon  this  Court)  it  was  decid- 
ed that  there  could  not  be  a  new  trial  in  cases  of  felony.  The 
very  important  decision  of  the  Lords  of  the  Privy  Council  in 
that  case  has,  I  think,  a  material  bearing  \ipon  the  present 
question.  There  the  prisoner  had  been  tried  by  the  Supreme 
Court  of  New  South  Wales,  and  the  jury,  not  agreeing, 
was  discharged,  and  a  fresh  trial  had.  On  the  second  trial 
at  the  same  sittings  before  another  juiT,  some  of  the  witnes- 
ses having  been  resworn,  the  evidence  given  by  them  at  the 
first  trial  was  by  consent  read  over  to  them  from  the  Judge's 
notes,  liberty  being  given  both  to  the  prosecution  and  to  the 

(I)  2  Den.  C.  C.  281  ;  17  Q.  B.  238. 
(7w)  Law  Rep.  1  P.  C.  520. 
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prisoner  to  examine  and  cross-examine.  Under  these  eircum-  1872. 
stances  the  Supreme  Court  of  New  South  Wales  granted  a  Reg. 
new  trial,  and  it  was  held  that  it  had  no  power  to  do  so.  In  Navroji 
giving  judgment  the  Judicial  Committee  express  themselves  ^^  ^^  ^^^  ^* 
at  page  533  as  follows  : — '^  Hitherto  it  was  admitted  that 
they  had,  except  in  the  instance  of  The  Queen  v.  Scaifo, 
stopped  short  of  felonies,  but  that  the  principle  in  all  was 
the  same ;  and  that,  where  there  was  tho  same  reason,  the 
same  course  ought  to  be  permitted.  There  may  be  much  of 
truth  in  this  historical  account ;  and  if  their  Lordships  were 
to  pursue  it  into  details,  it  might  not  be  dilEcult  to  show 
how  irregular  the  conrse  has  been,  and  what  anomalies,  and 
even  imperfections,  perhaps,  still  remain.  But  they  need 
not  do  this  ;  it  is  enough  to  say  they  cannot  accept  the  con- 
clusion :  what  long  usage  ha^s  gradually  estabUshed,  how- 
ever first  introduced,  becomes  law  ;  and  no  Court,  nor  any 
more  this  Committee,  has  jurisdiction  to  alter  it  j  but,  on 
the  same  principle,  neither  the  one  nor  the  other  can, 
in  the  first  instance,  make  that  to  bo  law  which  neither 
the  Legislature  nor  usage  has  made  to  bo  so,  however 
reasonable,  or  expedient,  or  just,  or  in  analogy  with  the 
existing  law,  it  may  seem  to  be.  In  saying  this,  their 
Lordships  desire  to  be  understood  as  expressing  no  opinion 
that  the  introduction  of  new  trials  in  Felony  would  or  would 
not  be  expedient,  or  conduce  to  a  more  just  or  more  careful 
administration  of  the  law  ;^'  and  at  page  534  their  Lordships 
say  :  *'  It  is  a  mistake,  moreover,  to  consider  the  question 
only  with  reference  to  the  prisoner.  The  object  of  a  trial  is 
the  administration  of  justice  in  a  course  as  free  from  doubt 
or  chance  of  miscarriage  as  merely  human  administration  of 
it  can  be — not  the  interests  of  either  party.  This  remark 
very  much  lessens  the  importance  of  a  prisoner's  consent, 
even  when  he  is  advised  by  Counsel,  and  substantially,  not, 
of  course,  literally,  affirms  the  wisdom  of  the  common  under- 
standing in  tho  profession,  that  a  prisoner  can  consent  to 
nothing.  Fop  thus  it  wiU  be  seen  that  a  most  important 
consideration  is  forgotten, — that  of  the  jury  charged  with 
deciding  on  the  effect  of  tiie  evidence.    It  is  essential  that 
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1872.       no  unnocessary  difficulty  should  be  thrown  in  the  way  of 

Reg.        their  understanding  and  rightly  appreciating  it." 

v. 

Da'dabua'i.  That  case  was  followed  by  i?6v/.  v.  Murphy  («),  where  it 
had  been  held  by  the  Supreme  Court  of  New  South  Wales 
that  that  Court  had  power  to  order  that  judgment  on  a 
verdict  be  vacated  and  to  grant  a  cenirc  tie  novo;  but 
Chief  Justice  Erie,  in  delivering  the  opinion  of  the  Lords  of 
the  Judicial  Committee  after  referring  to  Bertrand's  case, 
says  :  "  First  their  Lordships  consider  that  the  present  case 
is,  in  substance,  an  attempt,  by  the  exercise  of  a  discretion, 
to  grant  a  new  trial  on  the  ground  that  the  conviction  was 
considered  to  be  unsatisfactory  by  reason  of  some  irregularity 
in  the  conduct  of  the  trial.  ♦  *  *  The  law  on  this  sub- 
ject was  declared  by  their  Lordships  in  the  former  case  of 
Rc(j.  V.  Bevtrandy  and  we  consider  that  the  law  so  declared 
governs  the  present  case."  And  further  on,  after  refemng 
to  the  remarks  of  Blackburn,  J.,  in  Reg.  v.  Winsor,  the  Chief 
Justice  continues :  "  Their  Lordships  cite  this  statement  of 
the  law  to  show  the  finality  of  a  verdict  upon  a  charge  of 
felony  when  the  indictment  is  good  and  the  prisoner  has  been 
given  in  charge  to  a  jury  in  due  form  of  law  empannelled, 
chosen  and  sworn  and  a  verdict  of  conviction  or  acquittal 
has  been  returned." 

Now  is  there  in  the  charter  of  our  Court  any  intention  to 
vaiy  or  depart  from  the  law  as  thus  laid  down  by  the  Privy 
Council  ?  I  can  see  no  indication  in  the  clause  I  have 
read  or  in  any  other  clauses  of  the  Letters  Patent,  that  any 
power  to  review  the  evidence  was  given  to  us  by  the  Lettei's 
Patent  further  than  was  necessary  to  decide  the  point  or 
points  of  law  reserved  for  our  consideration.  The  right  of 
appeal  is,  by  Clause  25,  expressly  negatived ;  and  were  we  to 
review  the  evidence  for  the  purpose,  not  of  deciding  the  point 
of  law,  but  of  seeing  whether  there  is  other  evidence  suffici- 
ent to  support  the  conviction,  we  should,  in  effect,  supersede, 
by  our  judgment  on  the  facts,  the  verdict  already  given  by 
the  special  jury ;  and,  as  I  said  during  the  argomenti  I 

(n)  Law  Bep.  S  P.  0,  535. 
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should  require  clear  and  unmistakable  language  in  the  1^72 
Letters  Patent  before  I  should  yenture  to  exercise  such  a  Beg. 
power.  Navboji 

In  Archbold^s  Practice  at  p»  165  it  is  laid  down  as  to  the 
state  of  the  law  before  the  Court  of  Grown  Cases  Reserved 
was  established  as  follows  t  ''But  where  there  appears  to  be 
sufficient  evidence  to  support  the  indictment  after  rejecting 
any  improper  evidence  which  may  have  been  received,  the 
rule  for  a  new  trial  will  be  refused  ''  and  a  reference  is  then 
given  to  1  East  P.  C,  p.  354,  and  Russell  and  Ryan,  p.  88. 
The  case  in  Russell  and  Ryan's  Crown  Cases  Reserved  refer- 
red to  there  is  a  decision  in  1806  in  Rex.  v.  BenjtMnin  Oldroyd, 
In  that  case  the  prisoner  was  tried  before  Mr.  Baron  Graham, 
at  the  Lent  Assises  for  the  County  of  York,  in  the  year 
1805,  for  the  murder  of  his  father  at  Sandal  Magna,  on  , 

the  12th  of  July  1804,  by  strangling  him.  He  was  convicted 
upon  circumstantial  evidence,  but  the  learned  Judge  respited 
his  execution  upon  an  objection,  pressed  upon  him  by  the 
Counsel  for  the  prisoner,  as  to  the  admissibility  in  evidence 
of  a  deposition  read  upon  the  trial  under  the  following  cir* 
cumstances. 

The  Counsel  for  the  prosecution  at  the  close  of  their  case 
observed  to  the  learned  Judge  that  they  did  not  mean  to  call 
the  mother  of  the  prisoner,  JSlizabeth  Oldroyd,  strong  suspi* 
cions  having  fallen  upon  her  as  having  been  an  accomplice ; 
but  the  Judge  thought  it  right,  in  compliance  with  the  usual 
practice  (her  name  being  on  the  back  of  the  indictment  as 
having  been  examined  before  the  Ghrand  Jury),  to  have  her 
examined,  which  was  accordingly  done.  The  learned  Judge, 
observing  upon  this  examination  that  the  evidence  given  by 
the  woman  was  in  favour  of  the  prisoner,  and  materially 
different  from  her  deposition  taken  before  the  Coroner, 
thought  it  proper  to  have  the  deposition  read,  for  the  purpose 
of  affecting  the  credit  of  her  testimony  so  given  on  the  trial  j 
and  in  summing  up  the  case  to  the  jury  he  stated  that  her 
testimony  was  not  to  be  reUed  upon,  and  left  the  matter  of 
the  prisoner's  guilt  entirely  upon  the  oilier  evidenea  Hie 
question  reserved  fpr  the  opinion  of  the  Judges  was  whether 
49  Hc 
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1872.       it  was  competent  to  the  Judge^  under  the  circumstances 


Rbg.       stated,  to  order  this  deposition  to  be  read  in  order  to  impeach 

V, 
AYBOJI 

Da'da'bha'i. 


Nayboji     the  credit  of  the  witness.     The  case  was  taken  into  considera- 


tion at  a  meeting  of  all  the  Judges  in  Easter  Term,  11th  of 
May,  and  again  on  the  18  th  of  May,  1805,  when  they  were 
all  of  opinion  that  it  was  competent,  under  the  circumstances, 
for  the  Judge  to  order  the  deposition  to  be  read  to  impeach 
the  credit  of  the  witness.  It  was  then  considered  whether, 
laying  the  evidence  of  the  prisoner's  mother  entirely  out  of 
the  case,  there  was  sufficient  evidence  to  go  to  the  jury. 
Grraham,  B.,  read  to  the  Judges  from  his  notes  the  evidence 
given  on  the  trial ;  and,  upon  consideration,  the  Judges  were 
of  opinion  that  there  was  evidence  sufficient  *  to  go  to  the 
jury,  and  that  the  jury  having  found  the  prisoner  guilty, 
there  were  not  circumstances  sufficient  to  raise  a  doubt  so 
as  to  induce  any  interposition  to  prevent  the  law  taking  its 
course.  There  is  another  case  in  Russell  and  Ryan  on  the 
same  point  reported  at  p.  132  decided  by  the  Judges  in  1807. 
In  that  case  it  is  said  that  although  it  appears  upon  a  case 
reserved  that  evidence  has  been  admitted  at  the  trial  which 
ought  not  to  have  been  received ;  yet  if  the  Judges  are  of 
opinion  that  there  is  ample  evidence  to  support  the  indict- 
ment after  rejecting  such  improper  evidence,  they  will  not 
set  aside  the  conviction. 

With  reference  to  these  cased  Mr.  Denison,  at  page  4  of 
iheprefEkce  to  the  first  volume  of  his  Grown  Cases  Reserved, 
observes :  "  The  importance  of  this  (printing  Crown  Cases 
Reserved  in  the  precise  words  in  which  they  are  stated  for  the 
consideration  of  the  Judges)  is  obvious ;  but  may  be  rendered 
more  evident  by  the  following  instance  of  an  important 
mistake  which  was  pointed  out  to  the  Editor  by  Lord  Den- 
man  in  a  note  to  the  case  of  12.  v.  BaU,  R.  Sd  R.  C.  C. 
133,  n  {b) ;  where  it  seems  probable  that  the  learned  Editors 
were  misled  by  an  incomplete  or  inaccurate  copy  of  the  case 
reserved. 

The  marginal  note  to  the  case  of  R.  v.  Ball  R.  &  R.  182, 
is  as  follows  : — 
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.  Although  it  appears,  upon  a  case  reseryed,  that  evidence  has  been  admit-  1872. 
ted  at  the  trial  which  ought  not  to  have  been  received,  yet,  if  the  Judges  Bmq, 
are  of  opinion  that  there  is  ample  evidence  to  support  the  indictment,  v. 

after  rejecting  such  improper  evidence,  they  will  not  set  aside  the  convic-  j^,^^^^^ , 
tion." 

The  Report  of  the  opinion  of  the  Judges  is  as  foUows  (f».  133) : — 

*'  Whether  the  Judges  on  a  case  reserved,  would  hold  a  conviction 
wrong,  on  the  ground  that  some  evidence  had  been  improperly  received, 
when  other  evidence  had  been  properly  admitted  that  was  sufficient  of 
itself  to  support  the  conviction,  the  Judges  seemed  to  think  must  depend 
on  tiie  nature  of  the  case,  and  the  weight  of  the  evidence.  If  the  case 
were  clearly  made  out  by  proper  evidence  in  such  away  as  to  leave  no 
doubt  of  the  guilt  of  the  prisoner  in  the  mind  of  any  reasonable  man,  they 
thought,  that  as  there  could  not  be  a  new  trial  in  felony,  such  a  conviction 
ought  not  to  be  set  aside  (b)  because  some  other  evidence  had  been 
given  which  ought  not  to  have  been  received ;  bat  if  the  case,  without 
such  improper  evidence,  were  not  so  clearly  made  out  and  the  improper 
evidence  might  be  supposed  to  have  had  an  effect  on  the  minds  of  the 
jury,  it  would  be  otherwise.  The  conviction  in  this  case  was  held  right/* 

Note  (h)  is  as  follows : — 

"In  Margaret  Tinkler*s  Case,  MSS,  G.C.R.  1781,  all  the  Judges 
thought  the  evidence  of  a  witness  of  the  name  of  Parsons  {d)  ought  not  in 
strictness  to  have  been  received ;  but,  as  the  evidence  was  ample  without 
it,  the  Judges  did  not  think  themselves  bound  to  stop  the  course  of 
justice.  See  the  facts  of  this  case,  I.  East  P.  C,  354.  See  Rex  v.  Tr^U 
East,  r.,  1810,  post." 

The  Editor  avails  himself  of  Lord  Denman's  permission  to 
print  the  following  MS.  notes  (c.  d.)  made  by  his  Lordship 
in  his  copy  of  Russell  and  Ryan  : — 

(c.)  "  Quaere  this  doctrine.  See  JB.  v.  Sutton^  5  B.  Aid. 
52,  and  Edwards  v.  Evans,  3  East  456.^  Le  Blanc's  judgment 
in  pfiirticular.*' 

The  judgment  of  Mr.  Justice  Le  Blanc^  upon  which  Lord 
Denman  doubted  the  correctness  of  the  view  taken  in  Hex,  v. 
Ball,  is  as  follows  :  "  The  ground  on  which  new  trials  are 
granted,  on  account  of  the  rejection  of  a  witness  who  was 
prepared  to  give  evidence  relative  to  the  issue^  is  that  the 
Court  cannot  weigh  the  degree  of  relevancy^  or  say  what  effect 
any  fact  that  is  relevant  would  have  had  on  the  minds  of 
the  jniy." 

That  judgment  bears  out  the  doubt  expressed  by  Lord 
Denmam  as  to  the  correctness  of  the  view  said  to  have 
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^^^^'       been  taken  by  the  Judges  in  Rest.  v.  jBaH,  and  I  believe 

Rbg.        tliat  ease  Has  not  been  acted  upon  in  practice  and  cannot  be 

Navboji     relied  on  as  a  guide,  as  the  Court  then  followed  the  case  of  Mar- 

'  garet  Tinkler ,  which  had  been  incorrectly  reported.     I  think 

that  we  are  in  the  same  position  as^  I  believe^  the  Judges 

in   England  now    are  when  a  point  is  reserved  for  their 

consideration  under  the  11   &  12  Vict.^  c.  78,  and  that  we 

have  no  power  to  review  the  evidence  and  say  what  has 

and  what  has  not  weighed  with  the  jury. 

For  the  prisoner  the  case  of  Beg.  v.  (yConnell  was  relied 
upon^  and  it  was  said  that  the  judgment  in  the  present  case 
was  bad^  as  it  is  general  on  all  the  counts.  Whether 
I  should  feel  constrained  to  follow  the  decision  of  the 
House  of  Lords  in  that  case,  if  a  similar  point  arose  here, 
I  am  not  at  present  prepared  to  say.  The  decision  was 
arrived  at  against  the  opinion  of  a  majority  of  the  Judges, 
seven  being  against  the  view  eventually  taken  by  the  Lords  and 
two  only  in  favor  of  it,  and  ultimately  the  decision  was  arrived 
at  by  three  law  Lords  against  two.  The  case,  has  been  com- 
mented on  by  Lord  St.  Leonards — see  his  work  on  the  Law 
of  Beal  Property,  page  31,  pi.  21,  and  it  is  no  longer  law  in 
[England  as  Section  5  of  the  11th  k  12th  Vict.,  c.  78,  was 
passed  to  prevent  a  similar  miscarriage  of  justice.  Lord 
Campbell,  in  the  case  of  Eolloway  v.  The  Queen  (o),  says  : 
'*0n  the  construction  of  the  Statute  11  &  12  Vict., 
c.  78,  8,  5,  I  have  no  doubt  that,  if  there  should  be  one 
good  count,  and  the  rest  bad,  we  should  be  bound  either 
to  give  judgment  on  the  good  count,  or  remit  the  case  to  the 
Court  bdow,  for  them  to  pass  such  judgment.  It  was,  indeed, 
held  in  Rea^.  v.  Bau/me  (p)  that  the  Court  of  Error  could  not 
give  judgment  on  a  valid  count,  even  where  there  was  but 
one  sentence  which  oould  be  passed.  I,  as  Attorney  Oeneral, 
conducted  that  case  on  the  part  of  the  Crown,  and  bowed  to 
the  decisio^  of  the  Court,  though  I  doubted  its  correctness, 
and  my  opinion  was  strengthened  by  the  doubt  of  my  bro- 
ther Patteson,  who  will  always  be  to  me  an  oracle  of  the 
law.    In  that  case  I  should  have  directed  further  proceed- 

(o)    17  Q.  B.  327.    (pj    7  Ad  A  R  5a 
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ings  in  error^  but  the  prisoners  had  been  discharged.  It  ^^72. 
was  always  my  opinion  that,  where  the  sentence  was  Rb^^. 
discretionary,  the  Court  of  Error  could  not  well  pro-  navroji 
nounce  the  judgment^  and  the  Court  below  should ;  but 
that,  if  only  one  judgment  could  be  given,  the  Court  above 
might  safely  pass  the  sentence  which  ought  to  have  been 
passed  by  the  Court  below.  Now,  however,  it  is  expressly 
provided  by  the  late  Act,  that  if  judgment  is  reversed,  the 
Court  of  Error  may  either  pronounce  the  proper  judgment  or 
remit  the  record  to  the  Court  below,  in  order  that  they  may 
do  so.  And,  where  the  indictment  has  good  and  bad  counts, 
so  that  the  Court  below  ought  to  have  arrested  judgment  on 
some  and  sentenced  on  others,  but  they  have  sentenced  on 
all,  the  Court  of  Error  is  no  longer  under  difficulty,  but  may 
itself  arrest  judgment  on  the  bad  counts,  and  sentence  on  the 
good.  It  has  been  suggested  that  this  takes  place  only  where 
a  sentence  which  has  been  pronounced  is  the  wrong  one  ; 
but  I  think  the  rule  applies  where  the  judgment  has  been 
improper ;  as  where  it  proceeds  upon  several  counts  and  one 
is  defective  :  and,  if  we  find  a  good  count  in  the  present 
instance,  I  do  not  see  any  difficulty  in  our  either  sentencing 
upon  it  or  remitting  the  record  for  that  purpose  to  the   Ses- 


sions.*' 


Reliance  was  placed  by  the  Counsel  for  the  prosecution 
on  the  167th  section  of  the  new  Evidence  Act.  That  section 
was  copied  from  Sec.  57  of  Act  II.  of  1855  which  has  general- 
ly been  considered  to  have  applied  only  to  civil  cases.  The 
terms  of  the  sections  are  apt  only  when  applied  to  such  ; 
and  I  for  one  shall  be  slow  to  construe  it.  Sec.  167,  so  as 
to  override  the  right  of  all  subjects  in  the  Presidency  Towns 
to  be  tried  in  Her  Majesty's  Court  by  Judge  and  jury ;  and 
to  assume  that  we  have  power  to  argue  on  the  finding,  or  to 
take  upon  ourselves  the  power  of  a  jury,  is  a  proposition  to 
which  I  cannot  accede,  for  I  do  not  think  that  when  that 
section  was  drawn,  it  was  intended  to  give,  or  that  it  does  in 
fact  give,  this  Court  power  to  exercise  the  functions  of  a  jury. 
My  learned  colleagues  are  in  substance  retrying  the  case, 
omitting  the  piece  of  evidence  v^ich  this  Court  unanimously 
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^^7^-  holds  to  be  inadmissible.  I  record  mj  strenuous  protest  against 
^o-  assuming  such  a  power  to  ourselves.  The  section  is  inap* 
Navboji  plicable  to  trial  by  jury  in  the  Presidency  Towns,and  wasnever, 
'  in  my  opinion,  intended  to  alter  the  constitution  or  vary  the 
powers  of  this  Court  which,  sitting  as  we  here  are,  is  a  Court 
for  deciding  difficult  points  of  law  reserved  for  its  considera- 
tion. The  term  ^decision'  is  inapplicable  to  a  trial  by  Judge 
and  jury.  It  cannot  be  the  'decision^  of  the  Court,  for  the 
Court  has  no  power  to  ascribe  guilt  or  innocence  to  the 
prisoner.  What  'decision'  has  there  been  here  ?  The  verdict 
of  the  jury  is  part  only  of  the  process  by  which  the  prisoner 
is  sentenced  by  the  Judge,  but  is  not  a  'decision.'  The  'deci- 
sion' of  a  case  is  not  with  the  jury.  I  consider  that  section 
to  be  wholly  inapplicable  to  the  present  case.  For  these 
reasons  I  am  of  opinion  that  the  conviction  and  sentence 
should  be  quashed. 

Green,  J. : — ^The  questions  before  this  Court  for  decision 
are  (1)  whether  the  document,  which  was  admitted  in  evi- 
dence at  the  trial  and  marked  as  Exhibit  E  was  not  irrele- 
vant and,  therefore,  inadmissible  in  evidence  against  the 
prisoners;  and  (2)  supposing  the  document  to  have  been 
inadmissible,  what  order  this  Court  should  niake. 

With  regard  to  the  first  question,  I  may  observe  that  at 
the  time  of  the  trial  and  when  the  document  in  question  was 
tendered,  I  was  of  opinion  that  it  was  admissible,  as  it  did 
not  then  appoar  to  me  that  the  signing  of  it  by  the  prisoner 
Navroji  Ddddbhii,  was  caused  by  any  inducement,  threat, 
or  promise  within  the  meaning  of  Sec.  24  of  the  Indian  Evi- 
dence Act,  1872.  After  the  full  discussion,  however,  which 
the  evidence  bearing  on  this  question  has  received  on  the 
present  occasion,  and  having  regard  to  the  clearer  view  of 
the  exact  sequence  of  events  on  the  day  when  that 
document  was  signed,  which  that  discussion  has  afforded 
to  me,  I  am  now  of  opinion  that  the  document  ought 
to  have  been  deemed  inadmissible  under  the  section 
of  the  Act  above  referred  to.  On  the  first  question,  there- 
fore, I  agree  with  my  learned  colleagues  that  Exhibit  E  was 
not  admissible  in  evidence. 
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The  second  question  depends  on  the  construction  to  be        1^72. 

put  on  Clauses  26  and  38  of  the  Letters  Patent  of  the  28th        Heo. 

December  1865,  and  on  Sec.  167  of  the  Indian  Evidence  Act    Navboji 
\QJ2  Da'da'bha'i. 

In  construing  Clause  26  of  the  Letters  Patent,  I  agree 
that  under  Clause  38,  we  are  to  have  regard  to  the  procedure 
and  practice  in  criminal  cases  of  the  late  Supreme  Court,  and 
this,  in  substance  and  speaking  generally  and  so  far  as  it 
had  not  been  varied  by  any  legislative  enactments  applying 
to  India,  was  the  procedure  and  practice  of  Courts  of  Oyer 
and  Terminer  and  Gaol  Delivery  in  England.  The  only 
remedy  of  a  person  alleging  himself  to  be  aggrieved  by  a 
conviction  or  sentence  of  the  late  Supreme  Court,  sitting 
as  a  Court  of  Oyer  and  Terminer,  was  by  appeal  to  the  Queen 
in  Council,  where  the  Supreme  Court  thought  fit  to  allow  such 
appeal.  The  Letters  Patent  of  1823,  constituting  the  late 
Supreme  Court,  are  silent  as  to  any  power  of  that  Court, 
sitting  as  a  Court  of  Oyer  and  Terminer  and  Gaol  Delivery, 
to  reserve  any  points  which  might  have  arisen  in  the 
course  of  a  criminal  trial,  or  of  that  Court,  sitting 
in  any  other  capacity,  to  entertain  and  deal  with  any  such 
reserved  points.  The  Letters  Patent,  however,  gave,  as 
I  have  said,  a  general  right  to  appeal  to  the  King  in  Council 
in  all  criminal  cases  where  the  Supreme  Court  thought  fit  to 
allow  the  appeal,  and,  in  case  of  capital  sentences,  gave  the 
Court  power,  when  a  proper  occasion  appeared  to  such  Court 
to  exist  for  an  exercise  of  mercy,  to  suspend  the  execu- 
tion of  such  capital  sentence  till  the  royal  pleasure 
should  be  known.  There  was,  however,  under  the  Charter  of 
the  Supreme  Court,  no  such  power,  as  is  contained  in  Clauses 
25  and  26  of  the  Letters  Patent  of  1865,  to  reserve  for  the 
opinion  of  the  Court  a  point  or  points  of  law,  and  for  such 
last  mentioned  Court  to  dispose  of  the  same. 

In  the  case  commonly  called  the  Bhattia  Conspiracy  Case, 
tried  at  the  December  Criminal  Sessions  1861  of  the  late 
Supreme  Court  of  Bombay,  to  which  my  brother  Bayley  has 
referred  (and  in  which  I  had  the  honour  to  appear  as  junior 
counsel  with  him  for  the  defence),  there  was  no  case  reserved 
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1872.       for  another  Court.    After  the  verdict  was  deliyered,  the 


Beq.        defendant's  counsel  asked  that  sentence  might  not  be  pro-* 

Nayroji     nounced  and  that  an  opportunity  might  be  afforded   of 

Da  da  bha  I.  jjjQyjjjg  in  arrest  of  judgment  or  for  a  new  trial.     On  the 

following  daj^  Sir  Mathew  Sausse,  the  Chief  Justice^  sat 
as  assessor  to  hear  the  motion  with  Sir  Joseph  Amould 
who  had  presided  at  the  trial  It  was  still  an  adjourned 
sitting  of  the  Court  as  a  Court  of  Oyer  and  Terminer  and  Qetol 
Delivery,  and  not  of  the  Supreme  Court  exercising  the  powers 
of  the  Court  of  Queen's  Bench  in  England ;  and  for  this  reason^ 
the  Judges  held  that  the  motion  for  a  new  trial  could  not  be 
entertained  by  them,  as  they  were  not  sitting  in  exercise 
of  the  powers  of  the  Court  of  Queen's  Bench  to  grant  a  new 
trial.  The  motion  however  to  arrest  judgment,  was  made  on 
the  ground  that  the  indictment  did  not  disclose  any  criminal 
offence  at  all,  and  this  was  disposed  of  by  the  Court.  I  have 
looked  through  all  the  volumes  of  reports  of  cases  decided  by 
the  late  Supreme  Courts  here  and  at  Calcutta  which  are 
accessible  to  me,  and  though  I  find  a  number  of  instances  of 
motions  in  arrest  of  judgment  and  motions  for  new  trial  in 
cases  of  misdemeanour  and  in  cases  where^  before  sentence,  a 
doubt  had  been  entertaiaed  as  to  jurisdiction,  and  the  point  has 
been  argued  before  two  or  more  Judges,  as  assessors,  with 
a  view  to  recommending  the  prisoner  to  the  mercy  of  the 
Crown,  I  have  not  been  able  to  come  upon  any  instance  of  a 
point,  arising  in  a  criminal  case,  having  been  reserved  for  the 
opinion  of  the  Court  in  any  way  analogous  to  that  provided 
by  Act  11  &  12  Vict.,  c.  78,  in  England.  I  am  still  of  the 
opinion,  which  I  ventured  to  express  at  the  argument  of 
this  case,  that  no  practice  of  reserving  points  arising  in 
criminal  trials  existed  in  the  time  of  the  Supreme  Court,  and 
that  the  only  practice,  which  could  be  any  guide  to  us,  (apart, 
of  course,  from  the  provisions  in  Clauses  26  and  38  of  the 
Letters  Patent),  was  that  which  prevailed  in  England 
independently  of  Act  11  &  12  Vict.,  c*  78. 

Had  the  words  of  CL  26  of  the  Letters  Patent  been  iden- 
tical with  those  of  Section  2  of  Act  11  &  12  Vict.,  c.  78,  I 
agree  that  regard  should  be  had  to  the  course  which  would 
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have  been  pursued  by  the  Court  for  Crown  Cases  Reserved       1872. 
in   disposing  of  a  case  like  the  present.     But  in  the   first        Rbo. 
place,  no  authority  has  been  cited  at  the  bar,  nor  am  I  aware     Navkoji 
of  any,  in  which  a  question  like  the   present  has  been  dealt  ^-^'^-^^  ^^-^^ '• 
with  by  that  Court;  and  in  the  second  place,  the  language  of 
el.  26  differs,  in  an  important  point,  from  that  of  Section  2  of 
the  Act.     Section  2  of  the  Act,  after  providing  for  the  state- 
ment in  a  case  signed  by  the  Judge  who  presided  at  the  trial, 
of  the  question  or  questions  of  law  reserved  and  the  trans- 
mission   of    such    case,    provides  that   the    Justices   and 
Barons   "  shall  thereupon  have  full  power  and  authority  to 
hear  and   finally    determine  the   said  question  or  questions 
and  thereupon   to  reverse,  affirm,  or  amend  any  judgment, 
which  shall  have  been  given,  &c.,  or  to  avoid  such  judgment 
&c.,   &c.,   or  to  make  such    other   order  as  justice    may 
require,*'   Ac.     The  26th  clause  of   the   Charter   provides 
that  where   a  point    or  points   of  law   shall     have   been 
reserved  for  the  opinion  of  the  High   Court  by   a  Court   of 
Original  Criminal  Jurisdiction,   '*  the  said  High  Court   shall 
have  full  power  and  authority  to  review  the  case,  or  such  part 
of  it  as  may  be  necessary,  and  finally   determine  such  point 
or   points  of  law,   and    thereupon    to    alter     the  sentence 
passed  by  the  Court  of  Original  Jurisdiction,  and  to  pass 
such   judgment  and  sentence  as   to   the   said  High  Court 
shall  seem  right."     There  is  nothing  in  Sec.  2  of  the  Act 
like  the  words  '*  review  the  case  or  such  part  of  it  as  may 
be  necessary."     On  the  other  hand,  there  is  no  provision 
in  the  Letters  Patent  for  any  "  case "  to  be  stated  by  the 
Court  of  Original  Criminal  Jurisdiction,  and  the  word  "case" 
occurs  in  this  26th  clause  for  the  first  and  only  time.     I  am 
not  disposed  to  hold  that  by  these  words,  it  was  intended 
to  give  this  Court  any  general  power  of  interfering  with 
the  verdict  of  a  jury  in  a  criminal  case,   or  of  entertaining 
anything  in  the  nature  of  an  appeal  from  it.     It  is  clear, 
however,  that  power   is   given  to   the  Court  to    interfere 
with  a  verdict,  and  the  judgment  thereon,  in  the  sense  of 
setting  it  aside.     An  appeal  consists,  in  general,  in  the  re- 
consideration by  another  Court  of  the  decision  of    a  Court 
50ho 
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1872,       of    first    instance    or    intermediate     Court  of  appeal    on 
Reg.        the  same  materials   as  were  before   the   Court   whose  deci- 

Vm 

Navboji     sion  is  under  reconsideration.     But  when   the  verdict  of  a 
ADABHAi.  j^^y  j^^^  been  given  on    evidence    some  portion  of  which 
was  not  properly  admissible^   and  when  a  Court,   in   con- 
sidering  a   point  of  law  reserved  as  to  the  admissibility  of 
such  last  mentioned  portion  of  evidence,  entertains  the  con- 
sideration of  the  question  whether,  excluding  the  evidence, 
as   to  the  admissibility  of  which  there  is  a  question,  the 
verdict  is  still  clearly  sustainable,  the  last  mentioned  Court 
is  not  hearing  an  appeal  from  the  verdict  of  the  jury,  for  the 
reason  that  that  Court  considers  the  decision,  not  on  the 
same    materials,    namely,    the   whole   evidence  which  was 
before  the  jury,  but  on  part  only  of  those  materials,  namely, 
the  evidence  less  the  inadmissible  portion.    For  this  reason, 
I  consider  that  for  this  Court  to  take  such  a  course  is  not 
open  to  the  objection  that  the  verdict  of  a  jury  in  a  criminal 
matter   and  the  judgment  and    sentence    thereon  of  this 
Court,  sitting  as  a  Court  of  Original  Crimmal  Jurisdiction, 
are  not  the  subject  of  an  appeal  to  this  Court  sitting  in  an- 
other capacity.     In  my  opinion,  this  26th  clause  gives  this 
Court  power  of  reviewing,  that  is,  reconsidering,  the  case  (by 
which  I  can  only  understand,  the  pleadings,  proceedings,  and 
evidence)  so  far  as  may  be  necessary  for  the  purposes  after- 
wards mentioned  in  the  clause,  namely,  the  final  determina- 
tion   of     the    point  or   points  of  law,    and    that    being 
determined,   so  far  as   may  be   necessary  for  the  purpose 
of  altering  the  sentence  (as  for  instance,  if  an  illegal  sen- 
tence has  been  passed),  and  of  passing   such  judgment  and 
sentence  as  to   the  Court  shall  seem   meet.     In  some  cases, 
as  for  instance  where  the  question  is  of  altering  a  sentence 
and  passing  a  new  sentence,  this  Court  must  of  necessity 
look  at  the  evidence   in  order  to  determine  what   sentence 
ought  to  be  awarded.     I  should  not,   indeed,  be  disposed, 
unless  necessitated  to  do  so,  to  put  an  interpretation  on  this 
clause  inconsistent  with    the    procedure   and  practice  in 
criminal  cases  of  the  late   Supreme  Court.     But  I  do  not 
find  any  necessity  to  do  so,  so  far  as  regards  the  present  case. 
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if  such   procedure  and  practice  is  to  be  deemed  to  be  that^       1872. 


in  use  in  England  before  the  passing  of  Act  11  &  12  Yict.^        Bso. 
c.  78.     The  three  cases  cited  by  Sir  W.  M.  Russell  at  p.  213     navboji 
of   the   3rd  volume   of  his   Treatise  on  Crimes  and  Mis-  ^^'^^'^^^  '• 
deameanours,  of  Rex  v.  Tinkler,  Rex  v.  Oldroyd,  and  Rex  v.  Ball 
have,  so  far  as  I  can  see,  never  been  overruled.     Lord  Den- 
man  seems  to  have  doubted  the  doctrine  laid  down  in  Rex  v. 
Ball     But  the  doctrine  there  laid  down  was  assented  to  by  all 
the  Judges  present^  and  a  doctrine,  so  laid  down,  is  not,  as 
it  seems  to  me,  to  be  got  rid   of  by  a   MS.  qucere  made  for 
private  purposes  by  another  Judge  however  eminent.     Lord 
Denman  also  remarks  that  the  statement  of  the  case  of  Rex 
V.  Tinkler  in  note  (P)  to   the  report  of  Rex  v.  Ball  is  not 
quite  correct.     But  this    note  (F)   is   one  by   the   editors, 
Messrs.  Russell  and  Ryan,  and  there  is  nothing  in  the  report 
to  show  that  the  Judges,  who  laid  down  the  doctrine  in  Rex 
V.  Ball,  were  misled  by,  or  relied  upon,  this  alleged  incorrect 
statement  of  the  case  of  Rex  v.   Tinkler,  or  even  had  any 
statement,  correct  or  incorrect,  of  that  case  before  them  at 
all.     Whether  the  facts  in  the  case  of  Rex  v.  Tinkler,  on 
which  the  doctrine  reported  to  have  been  laid  by  the  Judges 
in  that  case,  were  correctly  or  incorrectly  stated,  it  is  not 
alleged  that  the  doctrine  laid  down  was  incorrectly  reported, 
and  I  am   not  aware  of  any  decision  which  overrules  the 
doctrine  so  laid  down  which  was  in  1781,  or  which  was  laid 
down  in  the  two  later  cases  Rex  v.  Oldroyd  (in  1805)  and 
RexY.  Ball  (in  1807),  and  I  venture  to  express  the  opinion 
that  the  doctrine  there  laid  down  is  a  safe  and  reasonable 
one. 

In  the  present  case,  however,  it  is  not  necessary  to  go  so 
far  as  the  doctrine  laid  down  in  Rex  v.  Ball  would,  perhaps, 
warrant,  and  to  hold  that  the  Court,  disposing  of  a  point  or 
points  of  law  reserved,  if  it  considers  that  any  evidence 
tendered  on  the  part  of  the  prosecution  on  one  head  of  charge 
has  been  improperly  admitted  by  the  Judge  trying  the 
case,  has  power  to  look  at  the  evidence  in  support  of  that 
head  of  charge,  against  the  admission  of  which  no  excep- 
tion can  be  taken,  and  say  whether  on  that  alone^  the  oon 
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^^78.  vicidon  on  that  head  of  charge  can  be  sustained.  The  present 
^G.  case  is  not  the  case  of  a  single  offence  charged.  The 
Nayboji  prisoner  was  convicted  on  the  second  head  of  charge  of 
'  committing  criminal  breach  of  trost  as  a  clerk  on  the  2nd 
July  1872  as  to  a  sum  of  Rs.  729-6-9,  and  on  the  fifth  head 
of  charge,  of  the  same  offence  on  the  5tb  July  1872  as  to  a 
sum  of  Rs.  826-8-0.  The  evidence  improperly  admitted,  as 
having  been  procured  by  threat  or  inducement,  was  an 
acknowledgment,  given  by  the  prisoner  under  his  hand  on 
the  11th  July  1872,  that  he  had,  on  the  5th  July  1872, 
received  from  one  Mddhavrdo  the  sum  of  Rs.  826-8-0.  How 
this  piece  of  evidence  can  be  supposed  to  have  had  the  slight- 
est influence  on  any  reasonable  being  as  tending  to  show 
that  the  prisoner,  on  the  2nd  July  1872,  committed  criminal 
breach  of  trust  of  a  sum  of  Rs.  729-6-9,  I  am  wholly  at  a 
loss  to  conceive.  When  the  Legislature  allowed  several 
counts  to  be  contained  in  one  indictment  (or  what  is  the 
same  thing,  several  heads  of  charge  in  one  charge)  relating 
to  different  offences,  it  must  be  supposed  to  have  given  juries 
credit  for  sufficient  intelligence  to  distribute  the  evidence, 
given  on  the  part  of  the  prosecution,  to  the  respective 
offences  charged  to  which  that  evidence  was,  in  logic  and 
common  sense,  applicable.  It  was  argued  in  the  present 
case  that  the  admission  of  the  receipt  in  question  in  evidence 
supplied  evidence  of  a  dishonest  intent  and  so  might  have 
had  an  effect  on  the  minds  of  the  jury  with  regard  to  the 
s^im  of  Rs.  729-6-9  misappropriated  three  days  before.  I  am 
unable  to  agree  to  this.  The  receipt  is  simply  what  I  have 
stated  and  nothing  more,  viz.,  an  admission  of  the  receipt,  on 
the  5th  July  1872,  of  a  sum  of  Rs.  826-8-0,  and  does  not,  in 
any  way,  involve  an  admission  of  having  misappropriated 
that  money  or  any  money.  The  receipt  of  this  sum  was,  no 
doubt,  a  fact  necessary  to  be  proved  before  the  pri- 
soner could  be  convicted  on  the  fifth  head  of  charge,-  and 
the  document  in  question  materially  corroborated  the  other 
evidence  there  was  of  the  fact  of  this  receipt,  but  does 
not  show,  or  tend .  to  «how,  any  dishonest  intent  so 
far  as  regards  either  that  sum  or  the  sum  of  Rs.  729-6-9^  as 
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the  receiving  the  money  by  the  prisoner  and  his  written       ^^72. 

acknowledgment  were  both  occurrences  in  the  ordinary  and        Beg. 

proper  discharge  of  his  duty.    Even  admitting^  as  a  general     Nayboji 

principle  (though  to  do  so  would  seem  to  be  a  contravention  "^^-^^^^^ 

of  Sec.  167  of  the  Indian  Evidence  Act  of  the  present  year)^ 

that  the  Court,  considering  the  point  reserved,  ought  not  to 

attempt  to  estimate  what  effect  the  admission  of  a  piece  of 

irrelevant  evidence  may  have  had  on  the  minds  of  i^  juiy 

with  regard  to  a  charge  to  which  such  evidence  is  admitted 

as  being  applicable,   or  to  regard  itself  as  competent  to 

pronounce  that  the   evidence  could  have   had  no    effect, 

the  principle  must,  I  think,  be  limited  to  the  case  where 

a  single  offence  is  charged.     Where  different  offences  are 

allowed  to  be  charged  against  a  prisoner  in  one  indictment 

or  instrument  of    charge,  a  case'  may  easily  be   supposed 

where  evidence  has  been  laid  before  the  jury  during  the 

trial,  wholly  irrelevant  to  the  charge  of  which  they  convict 

the  prisoner,  and  yet  that  the  fact  of  such  evidence  having  been 

before  the  jury  would  furnish  no  ground  for  setting  aside 

the  conviction.     For  instance,  if  a  prisoner  be  charged  with 

two  different  offences  under  several  heads  and  be  acquitted  as 

to  one  and  convicted  as  to  another,  he  would  not  be  heard 

to  argue  that  the  conviction  as  to  the  latter  ought  to  be  set 

aside  because  evidence,  relevant  perhaps  to  the  offence  of 

which  he  had  been  acquitted,  but  irrelevant  to  the  offence  of 

which  he  had  been  convicted,  had  been  laid  before  the  jury, 

and   that  it  was  impossible  to   say   what  influence   such 

evidence,  irrelevant,  as  it  was,  to  the  offence  of  which  he  had 

been  convicted,   might  have  had  on  the  minds  of  the  jury 

in  convicting  him  of  that  offence. 

But  any  doubt  which  might  have  existed  on  the  question 
as  to  the  validity  of  this  conviction  is,  in  my  opinion,  set 
at  rest  by  Section  167  of  the  Indian  Evidence  Act  of  1872, 
applying,  as  it  does,  as  well  to  the  High  Court  sitting  as  a 
Court  of  Original  Criminal  Jurisdiction  as  to  this  Court  sitting 
for  the  consideration  of  a  reserved  point.  It  seems  clear 
to  me  that  to  set  aside  the  judgment  and  sentence  in  this 
case  founded  on  the  verdict  of  the  jury,  would  be  to  reverse 
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^S^^'        a  decision  within  tlie  section  last  referred  to,  and  this,  by 
Rbq.       the  same  section,  the  Court  is  not  to  do,  if  it  shall  appear 
Navroji     that  independently  of  the    evidence    improperly  admitted^ 
'  there  was  safficient  evidence  to  justify  the  decision. 

For  these  reasons,  I  concur  with  the  Chief  Justice  in  the 
opinion  that  the  judgment  and  sentence  be  affirmed. 


y       y      [Original  Civil  Jurisdiction.] 

^^'^'  "^  Suit  No.  822  of  1871. 

Sonba'i,  widow  of  Fazul  Habibha'i,  and 

another    Plaintiffs. 

Ahmedbha'i  Habibha'i  and  another Defendants. 

Procedure — Appeal  to  Privy  Council — Interlocutory  judgment — Letters 
Patent  of  High  Courts  CI,  15  and  40 — Intermediate  appeal  to  High  Court 
— Discretion-'  Order  for  Inspection  of  documents — Appeal  from,  order  in 

Chambers. 

No  appeal  lies,  nnder  Section  40  of  the  Amended  Letters  Patent 
of  the  High  Court;  to  the  Privy  Council  from  an  interlocutory  judgment 
or  order  of  a  Judge  of  the  High  Court,  imtil  such  judgment  or  order  has 
been  subjected  to  an  appeal  to  the  High  Court  under  Clause  15  of  the 
Letters  Patent,  except  in  those  cases  in  which,  by  reason  of  the  number  of 
the  Judges  who  have  made  such  order,  an  appeal  under  Clause  15  is  given 
directly  to  the  Privy  Council 

SembU — The  High  Court  will  not,  in  the  exercise  of  its  discretion, 
aUow  an  appeal  to  the  Privy  Council  upon  a  mere  question  of  practice, 
such  as  an  order  for  the  inspection  of  documents. 

Under  Clause  15  of  the  Letters  Patent  and  imder  the  rules  of  the  High 
Court,  an  appeal  to  the  High  Court  from  an  interlocutory  order  made  by 
one  of  its  Judges  only  lies  in  those  cases  in  which  an  appeal  is  allowed 
under  the  Code  of  Civil  Procedure  and  its  amending  Acts. 

TN  the  above  suit  and  in  a  cross  suit  (No.  639  of  1871)  be- 
tween  the  same  parties,  Gibbs,  J.,  sitting  in  Chambers,  made 
an  order,  on  the  9ih  of  Sept.  1872,  that  the  defendant,  Ahmed- 
bhai  Habibh&i  should  *^  produce  and  give  full  inspection  of 
all  books  of  account  of  the  late  Habibh&i  Ebrfihim  deceased 
and  of  the  said  Ahmedbhai  Habibhdi  as  executor  of  the  last 
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will  and  testament  of  the  said  Habibhiii  Ebrihim  deceased        1872. 


from  the  year  1854   down  to  the  time  of  the  making  of  the     Sonba'i, 

widow  oi 
order  "  and  in  particular  of  certain  of  the  said  accounts.  Fazul  Habi- 

BHA% 

From   this   order,  Marriott^  on  behalf  of  the  defendant,  v- 

Ahmedbhdi  Habibhiii,  on  notice  of  motion  given  to  theplaintifF,   habibha'i. 
moved,  on  the  28th  of  September  1872,  before  Sargent,  Acting 
C.J.,  and  Bayley  and  Green,  JJ.,  for  leave  to  appeal  to  the 
Privy  Council. 

Marriott ; — The  present  motion  is  made  for  leave  to  ap- 
peal to  the  Privy  Council  under  Clause  40  of  the  Letters 
Patent,  which  gives  this  Court  a  discretion  to  grant  permis- 
sion to  any  party  to  a  suit  to  appeal  to  the  Privy  Council 
from  ^^  any  preliminary  or  interlocutory  judgment,  decree, 
order,  or  sentence  of  the  High  Court,"  and  the  first  question 
to  be  decided  is  whether  the  order  of  Mr.  Justice  Gibbs  of 
the  9th  of  September  comes  within  the  meaning  of  that 
clause.  An  appeal  in  this  case  to  the  Privy  Council,  instead 
of  to  -the  High  Court,  is  rendered  necessary  by  Section  363 
of  the  Civil  Procedure  Code  which,  except  in  certain  specified  . 
cases,  enacts  that  no  appeal  shall  lie  from  any  order  passed 
in  the  course  of  a  suit  and  relating  thereto  prior  to  decree 
unless  and  until  the  decree  itself  is  appealed  from.  The 
latter  proviso  is  nugatory  in  a  case  like  the  present,  where 
the  order  will  have  been  enforced  long  before  a  decree  can 
be  made  in  the  suit.  The  clause  in  the  Charter  seems  to 
have  been  inserted  with  a  view  to  such  a  case  as  the  present 
and  the  widest  possible  words  are  used  in  it.  (Sargent,  J.  : 
Is  there  not  an  appeal  to  this  Court  from  the  order  in  ques- 
tion under  Clause  15  ?  Can  the  provisions  of  the  Code  over- 
ride that  clause  ?)  The  practice  of  the  Court  has  generally 
been  understood  as  not  allowing  of  such  an  appeal,  but  if 
the  Court  should  consider  that  such  an  appeal  does  lie,  the 
present  motion  would  not  be  insisted  on.  The  question  has 
been  considered  in  the  case  of  DeSouzav.  Coles  (a),  but  there 
the  difficulty  caused  by  Section  363  did  not  arise,  because 
Section  36  of  the  Code  allows  an  appeal  in  the  case  of  the 
rejection  of  a  plaint. 

(a)    3  Mad.  11.  C.  Rep.  384. 
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^^72.  Anstey,  contra  : — I  contend  that  this  order  does  not  fall 


SoNBA'i,     within  the  meaninff  of  Clause  40  of  the  Letters  Patent.     An 
widow  of 
Fazul  Habi-  order  to  be  appealable  must  have  some  definitive  and  fihal 

^  '  effect — must  decide  some  question  of  right  between  the 
-^JJ^^'^  parties.  He  cited  upon  this  point  Johnston  v.  The  East 
India  Company  (b),  Hie  East  India  Company  v.  Barton  (c), 
case  of  Mahabvl  Singh  and  others  (d),  Cameron  v.  Fraser  (e), 
Forbes  Y.  Ameeroonissa  Begum  {f)jMaharaj  iloheshur  v.  The 
Oovenvment  of  India  (g).  It  is  not  any  part  of  my  argu- 
ment to  contend  that  an  appeal  lies  in  this  case  to  the 
High  Court,  but  it  is  to  be  remarked  that  Stat.  7  4  8  Vict., 
c.  69,  s.  1,  empowers  the  Privy  Council  to  allow  appeals 
from  Courts  of  first  instance  without  the  intervention  of  the 
Lower  Appellate  Courts,  but  no  such  power  is  given  to  this 
Court ;  see  in  re  Cambridge  (h),  and  in  re  Bamett  (t).  This  is 
a  mere  question  of  practice,  and  upon  such  questions  the 
Privy  Council  and  the  House  of  Lords  decline  to  entertain 
appeals :  Barry  v.  Butlin  (J),  Mellish  v.  Richardson  (k).  The 
only  exception  is  where  the  refusal  to  admit  such  an  appeal 
will  cause  an  absolute  failure  of  justice  as  in  the  case  of 
Tronson  v.  Dent  (I).  The  appellant  here  has  no  merits  and 
no  important  question  is  involved :  Brown  v.  McLaughan  (m) . 

Saeobnt,  C.J.  : — ^We  are  of  opinion  that  this  motion  must 
be  refused.  I  think  that  Section  40  of  the  Letters  Patent 
of  1865,  only  contemplates  orders  which  have  been  made 
on  appeal  by  the  High  Court,  under  the  provisions  of 
Clause  15  of  the  Letters  Patent,  and  such  orders  as  are  by 
reason  of  the  number  of  Judges  who  have  taken  part  in  the 
decision  of  them,  on  that  account  not  appealable  to  the  High 
Court. 

The  reason  for  my  so  thinking  is,  that  to  hold  otherwise* 
would  lead  to  the  conclusion  that  this  Court  might  give 

(5)    1  Strange's  Notes  of  Cases  18. 
(c)  1  Mor.  Dig.  p.  46  and  note  1  at  foot  of  same  page. 


(d)    /&uip.55.  (e) 

(/)    5  Calc  W.  Rep.  P.  C.  47:  {g) 

(A)    3  Moo.  P.  C.  C.  175.  (i) 

U)    libidos  (k) 

(0  a  Moo.  P.  C.  C.  419.  (m) 


4  Moo.  P.  C.  a  L 

d  Ibid  46. 

A  Ibid  A^. 

1  CL  &  F.  235. 

L,  Rep.  3  P.  C.  468. 
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leave  to  appeal  from  an  interlocutory  order  at  once  to  the        ^^'^^' 

Privy  Council,  although  it  has   not  power  to  give  leave  to     Sonba'i, 

appeal  when  the  final  judgment  has  been  pronounced  with-  Fazul  Habi* 

out  an  intermediate  appeal  to  this  Court.     Such  an  anomaly      ^^ 

could  not,  I   think,  have  been  intended.     It  was  said  that  Ahmedbha'i 

HabibhaX 
there  are  orders  against   which  no  appeal  lies   to  this  Court 

under  Clause  15.  If  an  order  is  of  such  a  nature  as  not  to 
warrant  an  appeal  from  it  to  this  Court,  what  reason  is  there 
for  thinking  that  it  can  have  been  intended  that  an  appeal 
should  be  allowed  to  the  Privy  Council  ?  I  am  of  opinion, 
however,  that  if  this  were  a  case  in  which  we  considered  that 
we  had  jurisdiction  to  allow  an  appeal  to  the  Privy  Council, 
it  is  one  in  which  we  should,  in  the  exercise  of  the  discretion 
vested  in  us  by  Clause  40,  refuse  to  do  so,  as  it  is  a  well- 
established  rule  of  the  Privy  Council  not  to  entertain  an  ap- 
peal on  a  mere  question  of  practice  such  as  this  order  for  the 
inspection  of  documents  clearly  is.  As  to  whether  this  order 
is  one  from  which  an  appeal  lies  under  Clause  15  of  the 
Letters  Patent  to  this  Court,  I  give  no  opinion. 

Bayley,  J.  : — I  concur  in  the  opinion  expressed  by  the 
Chief  Justice,  and  I  do  not  think  that  by  Clause  40  of  the 
Letters  Patent  an  appeal  can  be  allowed  to  the  Privy  Council 
from  an  order  made  by  a  single  Judge,  without  the  High  Court, 
in  the  first  instance,  hearing  an  appeal  from  such  order  and 
deciding  upon  it. 

Assuming,  however,  that  the  question  arises  whether  this 
Court  should  in  this  instance  allow  an  appeal  to  the  Privy 
Council,  I  am  clearly  of  opinion  that  it  should  refuse  to 
allow  such  an  appeal.  It  is  well  stated  in  the  opinion  of 
the  Judges  delivered  in  the  House  of  Lords  by  Mr.  Baron 
Bayley  in  the  case  of  Hellish  v.  Richardson  (ubi  supra) 
that — ^^  the  practice  of  the  Court  below  is  a  matter 
which  belongs  by  law  to  the  exclusive  jurisdiction  of  the 
Court  itself,  it  being  presumed  that  such  practice  will  be 
controlled  by  a  sound  legal  discretion.  It  is,  therefore,  left 
to  their  judgment  alone  without  any  appeal  to,  or  revision,  by 
a  superior  court.     *     *     *     We  think,  therefore,  that  it  is 

not  competent  for  the  superior  court   to  examine  into  the 
51  H  c 


r 
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1872.        propriety  of  the  amendment  which  is  left  to  the  sole  discretion 


SoNBA'i,     of  the  Court  by  which  it  has  been   made^ ''  and  in  the  course 

widow  ot 

Fazul  Habi-  of  the  argument  of  this  case,  I  referred  to  a  case  in  the  Privy 
BHAi.,      OQQncil,  decided  in  June  (1872),  of  in  re  Barlow  v.  Orde  (n), 

^MEDBHA'i  £jj  ^hjch  Sir  Lawrence  Peel  observes  :  "  Many  hundreds  of 
appeals  come  here.  This  tribunal  is  not  supposed  to  know 
the  practice  of  each  Court.''  The  question  involved  in  the 
order  sought  to  be  appealed  from,  is  a  mere  question  of 
practice ;  it  decides  nothing  as  to  the  merits  of  the  case,  and 
I  think  that  it  is  not  such  an  order  as  that,  in  the  exercise  of 
a  sound  discretion,  we  ought  to  allow  an  appeal  from  it  to 
be  forwarded  from  this  Court  to  their  Lordships  sitting  in 
the  Judicial  Committee  of  the  Privy  Council. 

Whether  there  be  an  appeal  from  the  order  of  Mr.  J.  Gibbs 
to  this  Court  itself,  I  do  not  give  any  opinion.  The  twenty 
days  within  which  an  appeal  is  allowed  will  not  elapse  until 
to-morrow ;  and  the  defendant,  if  so  advised,  can  present  an 
appeal  to  this  Court,  but  as  to  whether  such  an  appeal  pro- 
perly lies  or  not,  I  give  no  opinion.  I  think  this  motion 
should  be  refused  with  costs. 

Green,  J. : — I  am  of  the  same  opinion.  I  think  the  Privy 
Council,  if  we  allowed  this  appeal  to  go  before  it,  would  have 
great  difficulty  in  ascertaining  what  the  practice  of  this  Court, 
with  respect  to  the  granting  of  inspection  of  documents,  is, 
and  what  are  the  rules  by  which  it  should  be  guided  in  coming 
to  a  decision  as  to  whether,  according  to  those  rules,  the  in- 
spection was  properly  granted  or  not.  This  seems  to  me  to 
be  a  strong  ground  for  refusing  (if  we  had  jurisdiction  in  the 
matter)  to  exercise  our  discretion  in  favour  of  the  defendant. 

The  motion  was  accordingly  refused  with  costs. 


Upon  the  motion  being  refused,  Ahmebhai  Habibhdi  filed 
an  appeal  to  the  High  Court  against  the  order  of  the  9th  of 
September  1872.  The  appeal  was  set  down  for  hearing  on 
the  preliminary  point  whether  an  appeal  lay  to  the  High 
Court  from  the  order  in  question,  and  on  the  3rd  of  October 

(n)    18  Calc.  W.  R«p.  Civ.  R  179. 
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1872,  it  was  argued  before  Sargent,  Acting  CLJ.,  and  Bayley        ^B72. 

and  Green,  JJ.  Sonba'i, 

widow  of 

Marriott  (with  him  Pigot)  for  the  appellant : — The  case  of  Fazul  Habi- 
DeSouza  v.  Coles  (o)  is  a  direct  authority  that  orders,  like  the  v. 

present,  are  appealable.  The  Madras  Court  has  put  the  habibha'i. 
widest  construction  on  the  term  '^  judgment "  used  in  Clause 
15  of  the  Letters  Patent  and  properly  so,  for  most  important 
orders  are  made  in  Chambers,  the  disobedience  of  which 
involves  the  imprisonment  of  one  of  the  parties  to  the  suit, 
and  it  is  only  reasonable  to  suppose  that  it  was  intended 
that  they  shpuld  be  subject  to  revision  by  an  Appellate 
Court.  The  construction  which  this  Court  has  already  put 
upon  Clause  40  is  in  favor  of  the  view  I  now  contend  for. 
Such  orders  as  the  present  would  be  open  to  appeal  in  the 
Courts  of  Equity  in  England,  and  were  so  in  the  late 
Supreme  Court  which  adopted  the  practice  of  the  Court  of 
Chancery,  see  CI.  41  of  its  Charter.  The  High  Court  will 
follow  the  same  practice  where  it  is  not  repugnant  to  the 
Letters  Patent,  see  CI.  18  of  Letters  Patent  of  1862  and  Clause 
19  of  Letters  Patent  of  1 865  and  Rule  1*  of  Ch.  II.  of  the  rules 
of  this  Court.  If  our  construction  of  Clause  15  be  correct 
and  it  is  enacted  by  that  clause  that  orders  made  by  a  single 
Judge,  not  being  final  judgements,  should  be  appealable,  then 
the  rules  of  the  Court  adopting  the  Code  of  Civil  Procedure 
as  containing  the  rules  of  practice  of  this  Court  cannot  take 
away  the  right  of  appeal  expressly  given  by  the  Letters  Patent. 
But  in  &ct  they  have  not  that  efEect,  for  the  provisions  of  the 
Code  are  to  be  applied  only  in  so  far  as  they  are  applicable. 

•  Note. — Rule  I.  of  ch.  II. :  1.— All  rules  which  at  the  time  of  the 
abolition  of  the  Supreme  Court  of  Judicature  at  Bombay  were  in  force  for 
regulating  the  practice  of  that  Court  at  its  Plea  and  Equity  Sides,  shall 
extend,  so  far  as  the  same  are  applicable,  and  as  nearly  as  may  be,  to  all 
matters  of  Ordinary  Original  Civil  Jurisdiction  in  this  Court,  except  in  such 
respects  as  the  same  may  be  contrary  to  the  Statute  24  &  25  Victoria, 
Chapter  104,  or  to  the  Letters  Patent  continuing  this  Court,  bearing  date 
the  28th  day  of  December  in  the  twenty-ninth  year  of  the  reign  of  Her 
Majesty  (a.d.  1866,)  or  to  the  rules  of  this  Court  made,  or  which  shall 
hereafter  be  made,  under  and  in  conformity  with  the  37th  Section  of  the 
said  Letters  Patent,  or  to  the  provisions  of  Act  VIII.  of  1859  and  of  any 

foj    3  Mad.  H.  C.  Rep.  384. 
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1872.  Anstey  (with  him  Starling)  for  the  respondents  : — Orders 


SoNBAi,  for  the  inspection  of  documents  are  open  to  appeal  in  Eng- 
Fazul  Habi-  1*^^^  because  the  Judges,  in  making  such  orders,  are,  under 
BHA%  statute,  exercising  by  delegation  the  power  of  the  Courts  to 
Ahmedbha'i  which  they  belong.  The  case  is  different  where  a  single 
Judge  exercises  original  powers  derived  from  the  common 
law  and  not  the  creatures  of  statute.  He  cited  Smeeton  v. 
Collier  (p),  R.  v.  Faulkner  (q).  Independently  of  statute,  no 
appeal  lies  upon  a  mere  question  of  practice:  Mellish  v. 
Richardson  (r).  It  would  be  useless  to  admit  such  an  appeal 
as  the  present,  a^,  when  the  Court  learned  the  nature  of  the 
order,  it  would  refuse  to  enter  upon  the  merits  of  it.  Those 
orders  only  are  appealable  which  go  to  the  merits  of  the  case 
and  decide  definitely  some  right  between  the  parties  :  Justices 
of  the  Peace  for  Calcutta  v.  The  Oriental  Oas  Co.  Limited  (»). 
This  order  concludes  nothing.  It  is  moreover  discretionary : 
Coleman  v.  TrueTnan  (t)^ 

Marriott,  in  reply — The  authority  of  the  Court  to  order  in- 
spection of  documents  is  based  on  Sec.  6  of  Act  XY.  of  1852. 

(p)\  Exch.  457.  {q)  2  Cr.  M.  &  R.  525.  (r)  1  CI.  A  F.  235. 

(»)  8.  Beng.  L.  R.  439.  (*)  3  H.  &  N.  874  ;  S.  C.  28  L.  J.  Ex.  5. 

subsequent  law  which  hss  been  made  amending  or  altering  the  same  by 
competent  legislative  authority  for  India,  save  so  far  as  the  said  provisions 
of  the  said  Act  VIII.  of  1859,  and  subsequent  Uws  as  aforesaid,  hare 
been  or  hereafter  shall  he,  as  regards  this  Court,  duly  modified  by  its 
rules  which  haye  been  or  hereafter  shall  be  made  as  aforesaid,  under  and 
in  conformity  with  the  37th  section  of  the  Letters  Patent, 

And  the  practice  of  this  Court,  in  all  matters  of  Ordinary  Original 
CiTil  Jurisdiction  aforesaid,  shall  be  likewise  regulated  by  the  pro- 
visions, so  far  as  the  same  are  applicable,  of  the  said  Act  VIII.  of  1859, 
and  of  ai\y  subsequent  law  which  has  been  made,  amending  or  altering 
the  same  by  competent  legislative  authority  for  India,  except  so  far  as 
such  provisions  have  been  or  shall  hereafter  be  modified  by  this  Court 
under  and  in  couformity  with  the  said  37th  section  of  the  said  Letten 
Patent  granted  by  Her  said  Majesty  in  pursuance  of  the  said  Statute  24  & 
25  Vic.,  c.  104,  and  the  Statute  28  &  29  Vic,  c,  15.  Nothing  hereinbefore 
contained  shall  a0ect  Chapter  XVIII.  of  the  rules  of  this  Court  made  on 
the  25th  day  of  November  1867  regulating  proceedings  in  its  Admiralty 
and  Vice-Admiralty  Jurisdiction,  or  the  procedure  of  this  Court  in  ita 
Testamentary  and  Intestate  Jurisdiction,  which,  as  heretofore,  shall  con- 
tinue to  be  the  same  as  that  of  the  said  Supreme  Court  in  its  like  juri»> 
diction  at  the  time  of  its  abolition  (Ist  August  1871). 
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Formerly  a  bill  of  discovery  would  have  been  necessary  and        1872. 
the  decree  made  upon  such  bill  would   have  been  open  to     Sonba'i, 
appeal.     This  is  not  an  order  provided  for  by  the  Code  of  Fazul  Habi- 
Civil   Procedure,  and   Sec.    36S  does   not^  therefore,  apply       ^^^ 

to  it.  Ahmbdbha'i 

Habibha'i. 

Citr.  adi\  vult. 

Sargent,  Acting  C.J.  : — This  is  an  appeal  from  an  order 
made  by  Mr.  Justice  Gibbs  on  the  9  th  of  September  last, 
which  was  an  order  making  absolute  a  summons  requiring 
the  defendant  to  produce  certain  documents  for  the  inspection 
of  the  plaintiffs,  and  the  preliminary  question  has  been  raised 
before  us  whether  from  such  an  order  an  appeal  lies 
to  this  Court.  The  clause  of  the  Letters  Patent  which 
gives  the  right  of  appeal  to  this  court  is  Clause  15  which 
runs  as  follows  : —  "  And  we  do  further  ordain  that  an  appeal 
shall  lie  to  the  said  High  Court  of  Judicature  at  Bom- 
bay from  the  judgment  (not  being  a  sentence  or  order  pas- 
sed or  made  in  any  criminal  trial)  of  one  Judge  of  the  said 
High  Court,  or  of  one  Judge  of  any  Division  Court  *  *  * 
and  that  an  appeal  shall  also  lie  to  the  said  High  Court  from 
the  judgment,  not  being  a  sentence  or  order  as  aforesaid,  of 
two  or  more  Judges  of  the  said  High  Court,  or  of  such  Divi- 
sion Court,  wherever  such  Judges  are  equally  divided  in 
opinion,  and  do  not  amount  in  number  to  a  majority  of  the 
whole  of  the  Judges  of  the  said  High  Court  at  the  time  being ; 
but  that  the  right  of  appeal  from  other  judgments  of  Judges 
of  the  said  High  Court,  or  of  such  Division  Court,  shall  be  to 
U8,  our  heirs,  or  successors  in  our  or  their  Privy  Council  as 
hereinafter  provided.*^  Now,  the  construction  of  that  sec- 
tion of  the  Letters  Patent  has  been  under  consideration  both 
in  the  High  Court  of  Madras  and  the  High  Court  of  Cal- 
cutta, and  the  Madras  High  Court  has  interpreted  the  word 
"  judgment "  as  meaning  ''  any  decision  or  determination  af- 
fecting the  rights  or  interest  of  any  suitor  or  applicant,"  in 
fact,  has  put  the  largest  possible  interpretation  upon  the  word. 
On  the  other  hand,  the  Bengal  High  Court  (consisting  of  our 
late  Chief  Justice,  Sir  Richard  Couch,  and  Markby,  J.),  in  the 
case  of  the  JusticeH  of  the  Peace  v.  The  Oriental  Gas  Comjpany 
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1872.        Limited  (u),  expressed  an  opinion  that  the  word  "  judgment'^ 
SoNBA'i,     must  receive  a  more  limited  meaning  and  that  it  must  be 

widow  of 

Fazul  Habi-  confined  to  ''  a  decision  which  affects  the  merits  of  the  ques- 

^^^'       tion  between  the  parties  by  determining  some  right  or  lia- 

Ahmbdbha'i  bility".   Under  the  interpretation  of  the  Madras  High  Court, 

xiABIBIIA'I. 

the  present  order  would  apparently  be  appealable^  but  would 
not  be  so  if  the  Calcutta  High  Court  are  right  in  their  opinion, 
as  this  order  does  not  in  any  way  decide  any  of  the  merits 
between  the  parties.  The  question,  therefore^  arises — which 
of  the  above  decisions  will  this  court  adopt  ?  The  conclusion 
I  have  arrived  at  is  that  the  ruling  of  the  Calcutta  High 
Court  is  right  and  for  the  reasons  I  am  about  to  state. 

How  did  the  matter  stand  under  the  first  Letters  Patent  ? 
The  14th  clause  provided  that  an  appeal  should  lie.  to  the 
High  Court  from  the  judgment  of  one  or  more  Judges  of  the 
High  Court  or  of  any  Division  Court,  provided  the  decision 
was  not  made  by  a  majority  of  the  full  number  of  the  Judges 
of  the  High  Court,  which  provisions  are  in  effect  the  same  as 
those  contained  in  the  15th  clause  of  the  present  Letters 
Patent.  The  same  term  "  judgment  *'  is  used  in  both.  Then 
the  37th  clause  provided  that  the  proceedings  in  all  matters 
coming  before  the  High  Court  with  certain  defined  exceptions 
in  Civil  suits  of  every  description  should  be  regulated  by  the 
Code  of  Civil  Procedure  being  Act  VIII.  of  1859,  and  by  such 
further  or  other  enactments  of  the  Governor  General  in 
Council  in  relation  to  Civil  Procedure  as  were  then  in  force. 

Li  construing  these  first  Letters  Patent,  it  would  be  con- 
trary to  all  principles  laid  down  for  the  construction  of  statutes 
and  charters,  if  we  were  to  neglect  the  provisions  of  Clause  37 
in  construing  Clause  15,  and  we  must  read  the  two  so  as  to 
make  them,  if  possible,  reconcileable.  Now,  on  referring  ta 
Section  S63  of  the  Code  of  Civil  Procedure,  we  find  it  enact* 
ed  that  no  appeal  shall  lie  from  any  order  passed  in  the 
course  of  a  suit  and  relating  thereto  prior  to  decree,  though^ 
if  the  decree  be  appealed  from,  any  error  in  any  such  order, 
affecting  the  merits  of  the  case,  may  be  set  forth  as  a 

(u)    8.  Beng.  L.  Rep.  433. 
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ground  of  objection  in  the  memorandum  of  appeal ;  and  in       ^872. 
other  sections   we     find   that  some   specified   orders   are     Sonba'i, 

widow  of 
appealable^  such    as    injunction    orders^    orders   rejecting  fazitl  Habi* 

plaints,    orders  refusing  to  set  aside  ex  paHe  judgments,        ^^^' 

&c.     This  being  so,  what  is  the  effect  of  the  Civil  Procedure  Abmbdbha'i 

IXABIBHA  i« 

Code  as  explaining  Clause  14  of  the  Letters  Patent.  (I) 
Either  the  word  '^  judgment "  in  Clause  14  must  be  read  as 
being  used  in  its  more  technical  signification  as  equivalent  to 
final  decision — a  view  which  is  open  to  objection,  for  in  Clause 
40  we  find  that  an  appeal  is  given  to  the  Privy  Council  from 
orders  that  are  merely  preliminary  or  interlocutoiy  made  in 
the  High  Court>  which  shows  that  some  orders  not  being  final 
decisions  are  open  to  appeal.  Or  (II)  the  word  "  judgment " 
may  be  taken  to  include  any  preliminary  or  interlocutory 
judgment,  decree,  order,  or  sentence  within  the  meaning  of 
Clause  40,  and  effect  may  be  given  to  Section  37  by  limiting 
the  orders  open  to  appeal  to  those  orders  which  are  expressly 
declared  appealable  in  the  various  sections  of  the  Civil  Proce- 
dure Code,  or  in  other  words,  by  incorporating  the  provisions 
of  the  Civil  Procedue  Code  relating  to  appeals  with  Sec.  15  of 
the  Letters  Patent,  and  holding  the  word  "  judgment  ^'  to 
mean  all  judgments  and  orders  which  are  appealable  under 
the  provisions  of  the  Civil  Procedure  Code.  It  is  not  material 
which  view  we  take  here.  In  either  case  this  order  would  not 
have  been  open  to  appeal  under  the  Letters  Patent  of  1862. 

In  the  New  Letters  Patent,  we  do  not  find  Clause  37 
re-enacted.  In  lieu  of  it,  we  find  a  Clause  (37)  which 
gives  power  to  the  High  Court  to  make  rules  and  orders 
for  the  pui'pose  of  regulating  all  proceedings  in  Civil 
cases  in  the  High  Court  in  its  various  jurisdictions  :  ''  Pro- 
vided always  that  the  said  High  Court  shall  be  glided  in 
making  such  rules  and  orders,  as  far  as  possible,  by  the  pro- 
visions of  the  Code  of  Civil  Procedure  *  *  *  ^  and  the 
provisions  of  any  law  which  has  been  made  amending  or  al- 
tering the  same  by  competent  legislative  authority  for  India/* 
Now,  under  that  section,  rules  have  been  made,  and  in  one  of 
those  rules  it  is  laid  down,  that  the  practice  of  this  Court  in 
all  matters  of  Ordinary  Original  Civil  Jurisdiction  shall  be 
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^^^        regulated  by  the  provisions,  so  far  as  the  same  are  applicable, 

Sonba'i,     of  Act.  Vin.  of  1859  and  of  any  subsequent  law  which 

Fazul  Habi-  1""3  been  made  amending  or  altering  the  same.     The  effect 

BBA%       Qf  ^jjj^i-  j^Q  jg  ^Jjj^ij  ^Jjq  Code  has  been  again  incorporated 

Ahmedbha'i  into  the  Letters  Patent,   and  the  result  is  the   same  as  if 
Habibha'i 

Clause  37  of  the  former  Letters  Patent  Were  still  in  force. 

It  has  been  said  that  that  rule  only  relates  to  matters  of 
Ordinary  Original  Civil  Jurisdiction  and  does  not  apply  to  this 
Court  in  the  exercise  of  its  Appellate  Jurisdiction,  but  that  ex- 
pression was  intended  clearly  to  mean  the  same  as  the 
words  used  in  the  heading  of  the  Chapter  in  which  they  are 
found,  i.e.,  in  all  matters  '^ relating  to  the  Civil  Jurisdiction  on 
the  Original  Side  of  the  High  Court.''  The  rule  was  intended 
to  have  the  same  scope  as  the  corresponding  rule  in  the  Cal- 
cutta Court  which  uses  larger  words  and  plainly  embraces  the 
case  of  appeals  on  the  Original  Side  of  the  Court.  For  these 
reasons,  I  have  come  to  substantially  the  same  conclusion  as 
the  High  Court  at  Calcutta  has  arrived  at,  though  by  a 
somewhat  different  process  of  reasoning,  and  am  of  opinion 
that  the  order  of  Mr.  Justice  Gibbs  of  the  9th  of  September 
last,  is  not  appealable,  and  that  this  appeal  must  be  dismissed. 

Batlbt,  J.  : — I  am  also  of  opinion  that  this  Court  has  no 
power  to  hear  this  appeal. 

It  is  ja,n  old  rule  that  in  construing  a  document  every  part 
of  it  must  be  made,  if  possible,  to  take  effect,  and  I  think 
that  we  should  so  construe  the  Letters  Patent  of  the  High 
Court  of  Bombay  as  to  make  the  different  provisions  of  them 
harmonize,  so  far  as  can  be  done,  the  one  with  the  other. 

By  Clause  37  of  the  Letters  Patent  of  1862,  it  is  ordained 
that  ''  save  as  hereinbefore  in  this  clause  otherwise  provided, 
the  proceedings  in  civil  suits  of  every  jurisdiction  between 
party  and  party  shall  be  regulated  by  the  Code  of  Civil 
Procedure,  Act.  VIII.  of  1859,  and  by  such  further  or  other 
enactments  of  the  Governor  General  in  Council  in  relation 
to  Civil  Procedure  as  are  now  in  force.'' 

It  was  admitted  during  the  argument  that  orders  made 
in  England   by  Judges  in  Chambers  are  subject  to   be  set 
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aside  or  modified  by  a  motion  to  one  of  the  superior  courts        ^72. 
at  Westminster  for  that  purpose ;   also  that  orders  by  an      Sonba'i, 

widoTiT  of 

Equity  Judge  in  chambers  are  open   to  appeal.     I  do  not  Fazul  Habi- 
think,  however,  that  the  practice  in  England  affords  much       ^^^  '* 
assistance  in  deciding  the  present  question,  which  appears  Ahmedbha'x 
to  me  to  rest  upon  the  proper  construction  to  be  put  upon 
the  Letters  Patent. 

The  Act  for  establishing  High  Courts  of  Judicature  in 
India,  24  &  25  Vict.,  c.  104,  by  Section  8  enacted  that  upon 
the  establishment  of  such  High  Court  in  the  Presidency  of 
Bombay,  the  Supreme  Court  and  the  Court  of  Sadr  Divdni 
Addlat,  and  Sadr  Foujddri  Addlat,  in  the  same  Presidency 
should  be  abolished. 

The  Letters  Patent  not  only  erected  and  established  a 
perfectly  new  court  on  the  ruins  of  the  ofd  one,  but  declared 
that  the  procedure  to  be  followed  in  civil  suits  was  that  pre- 
scribed  by  the  Code  of  Civil  Procedure — ^a  code  which, 
though  some  difficulty  was  at  first  experienced  in  working  it, 
is,  I  venture  to  think,  on  the  whole  a  vast  improvement  upon 
the  tedious  and  complicated  systems  of  Common  Law  and 
Equity  Pleadings  which  prevailed  in  the  Supreme  Court. 

The  framers  of  the  Letters  Patent  of  1862  must  be  taken 
to  have  been  fully  cognizant  of  the  provisions  of  the  Code  of 
Civil  Procedure. 

The  appellant  relies  upon  CI.  15  of  the  Letters  Patent  of 
1865  which  corresponds  with  CI.  14  in  the  Letters  Patent  of 
1862,  and  in  each  clause  an  appeal  is  given  "  from  the  judg- 
ment of  one  Judge." 

In  Clauses  39  and  40,  regulating  appeals  to  the  Privy 
Council,  the  words  used  are ''  judgment,  decree  or  order.*' 

Now,  one  would  hardly  speak  of  an  order  of  a  Judge  in 
chambers  granting  an  inspection  of  books  or  documents  aa 
a  ''judgment."  Is  there  reason  for  supposing  that  the 
marked  difEerence  between  the  words  in  CI.  15  and  those  iu 
Clauses  39  and  40,  was  intentional,  and  that  the  right  of  ap- 
peal from  a  Judge  in  chambers  was  and  is  of  a  limited,  and 

52  HG 
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1872.       not  of  a  general,  character  ?     The  Code  of  Civil  Procedure 
SoNBji'i,     itself  seems  to  afford  some  explanation. 

widow  of 

^"^BHA^f  ^^"      "^^  ^o^^  "  judginenf'  in  the  Code  is,  in  Sec.  183  and  the 
^'  following:  sections,  nsed   to  denote  the   decision  which  the 

Habibha'i.  court  is  to  pronounce  after  the  exhibits  have  been  perused  and 
the  parties  heard  in  person  or  by  their  respective  pleaders. 
Appeals  from  orders  are  regulated  by  Sees.  363  to  866  of  the 
Code,  the  first  of  which  enacts  that  '*  no  appeal  shall  lie 
from  an  order  passed  in  the  course  of  a  suit  and  relating  there- 
to prior  to  decree."  That  provision  must  of  course  be  read 
in  connection  with,  and  as  subordinate  to,  other  sections  of 
the  Code  in  which  appeals  are  expressly  given  from  orders, 
such,  for  instance,  as  Sec.  36  which  provides  that  when  a  plaint 
is  rejected  under  any  of  the  sections  previous  to  it,  an  appeal 
shall  lie  from  the  order  rejecting  the  plaint ;  Section  76  where 
an  appeal  is  given  to  a  defendant  who  has  been  ordered  to 
give  bail ;  Sec.  85  where  an  appeal  is  given  to  a  defendant 
against  an  order  for  an  attachment  before  judgment  made  un- 
der Sec.  84;  Sec.  94-  where  an  appeal  is  given  to  a  defendant 
against  an  order  made  for  an  injunction  or  receiver  under  Sec. 
92  or  93 ;  Sec.  119  where  an  appeal  is  given  against  an  order 
rejecting  an  application  to  set  aside  an  ex  parte  judgment. 

Bearing  these  provisions  of  the  Code  of  Civil  Procedure 
Act  in  view,  I  think  that  it  was  not  intended  that  the 
word  "  judgment"  in  CI.  14  of  the  first  and  CI.  15  of  the 
Amended  Letters  Patent  should  have  the  extended  meaning 
which  the  Judges  of  the  High  Court  at  Madras  in  DeSonza  v. 
Coles  (v)  have  ascribed  to  it.  If  it  had  been  deemed  ex- 
pedient to  give  an  appeal  from  an  order  of  a  Judge  in  cham- 
bers, the  word  "  order,"  or  some  words  to  override  the  pro- 
visions of  Sec.  363  of  the  Code  that  *'  no  appeal  shall  lie  from 
an  order  passed  in  the  course  of  a  suit  and  relating  thereto 
prior  to  decree,"  would,  I  think,  have  been  inserted  in  CI. 
14  of  the  first  and  CI.  15  of  the  Amended  Letters  Patent. 

The  present  practice  of  this  side  of  the  High  Court  is  re- 
gulated by  the  general  rules  passed  by  the  Judges  on  the 

(r)  3  Mad.  H.  C.  Rep.  384. 
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1st  Angust  1871,  which  provide  that  "the  practice  of  this        ^87^' 
court  in  all  mattors  of  Ordinary  Original  Civil  Jurisdiction,      Sonba'i, 

widow  of 

fihall  be  likewise  regulated  by  the  provisions,   so  far  as  the  Fazul  Habi- 
same  are  applicable,  of  the  said  Act  VIII.  of  1859  and  of  any  ^^  ' 

subsequent  law  which  has  been  made  amending  or  altering  Ahmedbha'i 

xIaBIBUA  I* 

the  same  by  competent  legislative  authority  for  India ;"  and 
the  section  of  the  new  Letters  Patent  (Sec.  37),  under  which 
those  rules  were  made,  ordains  that  '*  it  shall  bo  lawful  for  the 
said  High  Court  of  Judicature  at  Bombay  from  time  to  time 
to  make  rules  and  orders  for  the  purpose  of  regulating  all 
proceedings  in  Civil  cases  which  may  bo  brought  before  the 
said  High  Court,  including  proceedings  in  its  Admiralty,  Vice- 
admiralty,  Testamentary,  Intestate,  and  Matrimonial  Jurisdic- 
tions respectively :  Provided  always,  that  the  said  High  Court 
shall  be  guided  in  making  such  rules  and  orders,  as  far  as  pos- 
sible, by  the  provisions  of  the  Code  of  Civil  Procedure,  being 
an  Act  passed  by  the  Governor  General  in  Council,  and  being 
Act  No,  VIII.  of  1859,  and  the  provisions  of  any  law  which 
has  been  made  amending  or  altering  the  same  by  competent 
legislative  authority  for  India." 

The  conclusion  at  which  I  have  arrived  is  borne  out  by  the 
decision  of  Sir  Richard  Couch,  C.J.,  and  Mr.  Justice  Markby 
on  the  12th  March  1872,  in  the  case  of  The  Justices  of  tlie 
Peace  for  Galcutta  v.  The  Oriental  Oas  Gompanij,  Limited  (w), 
where,  after  citing  the  cases  of  appeals  from  single  Judges 
of  the  High  Court  at  Calcutta,  the  Chief  Justice  says  (a?)  : 
*'  These  are  the  only  cases  we  have  been  able  to  find  in  which 
the  right  of  appeal  on  this  side  of  the  Court  has  been  dis- 
cussed ;  and  in  every  case  it  has  been  determined  with  re- 
ference  to  the  provisions  of  the  Code  of  Civil  Procedure^  This 
seems  to  us  to  be  a  reasonable  course.  For  though  the 
Code  of  Civil  Procedure  was  not  by  the  second  Charter  made 
absolutely  binding  on  this  court,  it  was  clearly  expected 
that  so  far  as  possible  it  would  be  adopted  by  it^  and,  as  be- 
fore pointed  out,  this  has  been  done/^ 

On  the  whole,  therefore,  I  am  of  opinion  that  an  order  of  a 
Judge  in  chambers,  ordering  the  production  of  books  and  pa- 
(w)  8  Beng.  L.  Rep.  433.  (.r)  Ibid  454. 
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^^^'       pers,  IS  not  a ''judgment''  within  the  true  meaning  of  CI.  15 

SoNBAi,     of  the  Amended  Letters  Patent ;  and  consequently  that  there 

Fazul  Habi-  is  no  appeal  to  this  court  from  the  order  made  by  Afr* 

^    '      Justice  Gibbs  in  this  case^  and  that  we  have  no  altematiye, 

AhmedbhaI  Ij^ij  ^q  dismiss  this  appeal  and  with  costs. 
Habibhai.  ^^ 

Green,  J.  : — I  concur  in  thinking  this  order  not  to  be  ap- 
pealable. During  the  course  of  the  arguments,  I  felt  some 
difficulty  and  doubt  and  for  two  reasons.  I. — ^Because  many 
important  orders  are  made  before  decree ;  amongst  others, 
orders  indirectly  involving  the  imprisonment  of  the  party 
disobeying  them,  which,  though  not  directly  orders  touching 
the  liberty  of  the  subject,  yet  in  effect  are  so,  for  though  the 
order  directing  the  actual  imprisonment  of  a  party  for  dis- 
obedience of  a  former  order  is  itself  open  to  appeal,  yet  upon 
such  appeall  apprehend  that  the  only  inquiry  would  be — ^had 
the  former  order  been  made  and  had  the  party  disobeyed  it ; 
and  it  would  not  be  competent  for  the  Appellate  Court  to 
consider  whether  the  former  order  was  correctly  made  or  not. 
II. — My  second  doubt  was  founded  on  the  wording  of  tho 
rule  of  the  1st  of  August  1871,  which  seemed  to  contemplate 
laying  down  the  practice  of  this  Court  in  its  Original  and 
not  in  its  Appellate  Jurisdiction.  These  doubts  I  have  been 
able  to  surmount,  for,  on  reconsideration,  I  think  that  the 
rule  in  question  may  fairly  be  held  to  apply  to  the  Appellate 
Jurisdiction  of  this  Court  on  its  Original  side,  and  the  Civil 
Procedure  Code  does  in  fact  provide  an  appeal  in  the  case 
of  the  more  important  class  of  orders,  and  I  should  have  felt 
great  difficulty  in  holding  that  the  word  '^judgment''  in- 
cludes all  orders  of  every  description — an  interpretation 
which  is  certainly  opposed  to  its  more  generally  received 
acceptation.  The  invariable  practice  too  of  this  court  for 
nearly  ten  years  has  been  opposed  to  the  construction  of 
Clause  15  of  the  Letters  Patent  contended  for  by  the 
appellant.  No  case  has  been  cited  to  us  in  which  an  ap- 
peal from  an  order  in  chambers  has  been  entertained,  when 
such  is  not  provided  for  by  the  Code.  I  concur  in  think- 
ing that  this  appeal  ought  to  be  dismissed. 

Appeal  dismissed  with  costs. 
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[Appellate  Civil  Jurisdiction.] 

Special  Appeal  No,  424  o/ 1871. 

Na'ra'yan  Sada'nand  BaVa' .Appellant 

Ba'lkbishna  Shidheshvar  s>nd  ot]ieT8...Besponde7it8. 

Bahi  handi  ceremony — Sutt  to  establish  exclusive  right  to  break  a  curd  pot — 

Infringemmt  of  such  a  right — Damages, 

.  WTiere  the  plsuntiff  enjoyed  the  exclusiye  right  of  breaking,  on  a 
certain  day,  a  curd-pot  in  a  particular  part  of  the  temple  of  Shri  Vithoba 
and  Tuk^ram  at  Dehu : — 

It  was  held  that  the  defendants  breaking  their  own  curd-pot  on  that 
day  in  any  part  of  that  temple,  waa  a  violation  of  that  right  entitling 
the  plaintiff  to  damages. 

rilHIS  was  a  special  appeal  from  the  decision  of  Satyendra- 
Nath  Tagore,  Assistant  Judge  of  Poona,  amending  the 
decree  of  the  Munsif  of  Poona. 

The  plaintiff,  the  representative  of  the  elder  branch  of  the 
family  of  the  celebrated  Tuk^rdm,  brought  a  suit  against 
17  members  of  his  family  to  establish  his  exclusive  right  to 
perform  the  ceremonial  of  breaking  a  curd  pot  in  the  pre- 
cincts of  the  temple  of  Shri  Vithobd  and  Tukdrdm  at  Dehu, 
on  Fdlgun  Vadya  the  7th  of  each  year.  He  alleged  that  in 
the  year  1867  the  defendants  broke  a  curd-pot  of  their  own 
on  the  same  day  in  the  same  place,  and  thereby  deprived  the 
plaintiff  of  the  benefit  of  a  donation  of  Rs.    5,000   which 

one  Kallidnji    Shivji   iutended  to  make,  but  did  not  make 

> 

in  consequence  of  the  defendants*  wrongful  act. 

The  defendants  denied  the  plaintiffs  exclusive  right  as 
claimed,  and  alleged  that  their  act  of  breaking  their  own 
pot  was  not  an  interference  with  the  plaintiff^s  right  if  any, 
and  contended  that  the  damages  claimed  by  the  plaintiff 
were  excessive. 

The  Munsif  awarded  the  claim,  but  the  Assistant  Judge,  in 
appeal  preferred  by  some  of  the  defendants,  held  that  the 
defendants'  act  was  not  tortious  and  that  the  damages 
claimed  were  too  remote.     He,  therefore,  reversed  the  Mun- 
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March  12. 
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1872.        sif 's  decree  against  the  defendants,  who  appealed  to  him  and 


Na'ra'yan    awarded  nominal  damages  to  the  extent  of  Rs.  50  against  those 
BaVa'       who  had  not  appealed. 

Ba'lkbishna      The  special  appeal  was  heard  before  Lloyd   and  Ksmball. 

Bhidhesh-  r  rr  ' 

VAB.  J  J, 

Vishvandth  Ndrdyan  Mandlik  for  the  appellants  : — A  de- 
cree of  a  competent  com't  has  already  declared  the  plaintiff 
exclusively  entitled  to  the  management  of  the  Dehu  temple 
and  its  revenues,  and  this  particular  privilege  of  breaking  a 
pot  of  curds  is  expressly  included  in  the  award.  Some  of  the 
defendants  have  admitted  positive  interference  on  their  part 
with  the  plaintiff^s  right.  But  active  obstruction  need  not 
have  been  used  ;  because  the  mere  fact  of  the  defendants' 
breaking  their  own  pot  is  sufficient  to  constitute  a  violation 
of  the  plaintiff's  right.  The  damages  claimed  are  not  re- 
mote :  Sedgewick  on  Damages  pp.  85,  96,  97,  105,  112  and 
11-8.;  Lynch  v.  Knight  (a). 

Bahiravndth  Mangesh  for  tlie  respondent : — As  to  the 
decree  referred  to,  it  has  not  been  shown  that  the  defend- 
ants were  parties  or  privies  to  it,  nor  is  it  proved  that  the 
defendants  broke  any  pot  of  the  plaintiff's.  They  broke  a 
pot  of  their  own  in  a  place  different  from  the  plaintiff's 
though  near  it,  and  that  is  not  any  interference  with  the  plain- 
tiff's alleged  right.     The  damages  claimed  are  too  remote. 

Cur.  adv.  vult. 

Per  Curiam  : — In  this  case  the  plaintiff,  claiming  to  him- 
self the  exclusive  right  to  perform  all  the  different  duties 
connected  with  the  Sawasthdn  of  Shri  Vithobd  and  Tukd- 
r&m  Bdvd  in  the  village  of  Dehu,  among  which  is  the  cere- 
mony of  breaking  annually,  on  Fdlgun  Vadya  7th,  the  dahi 
handi  or  earthen  pot  containing  curds,  alleged  that  on  that 
particular  day  in  Shake  1788  (the  28th  March  1867)  the 
defendants,  17  in  number  and  all  members  of  his  family,  pre- 
vented his  performing  this  last  named  ceremonial  and  there- 
by deprived  him  of  a  sum  of  Bs.  5,000  which  one  Kalli&nji 

Co)    9  Ho.  Lo.  Ca.  677. 
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Bhivji,  whom  the  Munsiff  speaks  of  "  as  the  well-known        ^^72. 
railway  contractor  whose  munificence  is  known  thronghout    Na'ba'tan 

,      ,  ,  Sada  NaND 

India,"  would  have  presented  to  the  plaintiff,  on  that  occasion,       Ba'va' 
in  order,  as  Kallidnji    deposes, ''  that  my  charity  may   be  ba'lkbibhna 
known,"  had  he  (plaintiff)  broken  his  pot,  and  special  damages    Shidhksh- 
to  the  amount  of  Rs.  5,000  were  claimed. 

The  Munsif  found  that  8  of  the  defendants  did  interfere 
with  the  plaintiff's  right  of  breaking  the  pot  by  breaking 
one  themselves,  and  that  therefore  the  plaintiff  was  entitled, 
as  against  them,  to  recover  the  full  sum  claimed.  Against 
this  decree  two  of  the  8  defendants  appealed,  contending 
that  they  had  not  prevented  the  plaintiff  breaking  his  own 
pot  and  that  the  damages  had  been  extravagantly  laid  for 
the  purpose  of  injuring  them ;  and  the  Assistant  Judge, 
finding  that  the  appellants  had  not  broken  the  plaintiff's 
pot,  but  only  one  of  their  own,  held  that  this  did  not  consti- 
tute  a  tortious  act,  and  therefore,  so  far  as  the  appellants 
were  concerned,  reversed  the  Munsiff's  decree,  remarking  that 
if  he  had  found  in  the  plaintiff's  favour  on  the  question  of 
tort  or  no  tort,  he  considered  the  damages  awarded  were 
excessive,  as  the  damage  proved  was  '^  too  remote  from  the 
cause  of  action."  The  Assistant  Judge  then,  being  of 
opinion  that  the  plaintiff  was  "only  entitled  to  nominal 
damages  if  any,"  modified  the  decree  on  the  authority  of 
Section  337  of  the  Code  of  Civil  Procedure  against  those 
defendants  who  had  been  found  liable  in  damages,  but  had 
not  appealed,  and  awarded  the  plaintiff  Rs.  50  with  propor- 
tionate costs. 

The  special  appellant  now  presents,  for  our  consideration, 
three  main  points,  1st,  that  the  Assistant  Judge  misconstrued 
the  admissions  of  Bdmchandra  and  Bimkrishna  (against 
whom  the  Munsiff 's  decree  was  reversed)  in  holding  that  they 
did  not  prove  that  they  had  positively  obstructed  the  plaintiff 
in  the  exercise  of  his  right;  2nd,  that  if  there  was  no  positive 
obstruction,  still  the  act  of  the  eight  defendants  in  breaking 
their  own  pot  was  an  infringement  of  his  (plaintiff's)  right ; 
and  3rd,  that  the  special  damages  claimed  were  the  direct  and 
immediate  result  of  the  said  tortious  act. 
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^^^-  As  regards  the  facts  of  the  case^  we  think  that  we  may^  for 

Na'ra'yan    the  purposes  of  this  appeal^  take  it  as  sufficiently  established 

Ba,va'       that  the  exclusive  right  to  perform  the  daki  hdndi  cere- 

Ba'lkbishna  '^^^y   ^^  ^^    *'^®    plaintiff  and   that  on  the  occasion   in 
Shidhssh-   question    the    defendants^    in  respect  of  whom   this     ap- 
peal  is    preferred,  did  break    their  own    pot,   albeit  they 
did  not  in  fact  prevent   the  plaintiff  from    breaking    his. 
The  Assistant  Judge    seems   to  have   supposed    that  the 
wrong  complained  of  was   the  breaking  of  the  plaintiff's 
pot  by  the  defendants,  and  therefore  to  have  considered  the 
appellants  before  him   in  no  way  liable  ;  but  there  was  no 
such  allegation  in  the  plaint.     It  has  not  been  seriously  con- 
tended  in  argument,  nor  indeed  does  it  appear  to  us,  that 
there  would  be  any  foundation  for  such  a  contention  that  the 
defendants  positively  prevented  the  plaintiff  from  breaking  his 
pot.     We  have,  therefore,  to  determine  whether  there  has 
been  such  a  violation  of  the  plaintiff's  right  as  to  entitle  him  to 
damages,  and  if  so,  whether  the  damages  claimed  were,  as  is 
alleged,  the  direct  and  immediate  result  of  that  wrong.     Aa 
to  the  first  question  we  think  there  can  be  no  room  for  doubt 
that  the  act  of  the  defendants,  as  found  proved,  was  injurious 
to  the  plaintiff  and  occasioned  immediate  and  necessary  loss. 
The  respondents  contended  that  they  did  not  violate  the  plain- 
tiff's right  because  the  ceremony  was  always  performed  in  front 
of  the  "  Garud-pdr, "  a  stand  whereon  rests  the  image  of  the 
eagle,  whereas  they  broke  their  pot  before   Tukdram  Bdvi's 
image.     But  this  seems  to  us  a  mere  evasion  of  the  truth  ; 
both  the  images  are  within  the  sabred  precincts  of  the  Sawaa- 
thdn  and  in  close  proximity,  and  there  can  be  no  doubt  that 
the  performance  of  the  ceremony  by  a  third  person  in  any  por- 
tion thereof  was  an  infringement  of  the  plaintiff's  established 
right.    With  regard,  however,  to  the  second  question  whether 
the  alleged  loss  to  the  plaintiff  followed  the  defendants'  act  as 
its  natural  and  proximate  consequence,  we  consider  that  the 
Assistant  Judge  held  rightly  that  the  anticipated  bounty  was 
a  matter  too  remote  to  be  taken  into  account  in  ascertaining 
the  true  measure  of  damages.     It  has  not  been  suggested,  as 
observed  by  the  Assistant  Judge,  that  ^'  to  the  exercise  of  the 
right  of  breaking  thehdndi  are  attached  fees  or  emoluments ; '' 
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in  point  of  fact  the  giving  or  withholding  of  the  Bnpees  5,000        1782. 
rested  on  the  arbitrary  choice  of  a  third  party.     It  seems   Na'ra'yan 
needless  to  refer  to  English  cases  in  support  of  tne  proposi-      ba'va' 
tion  that  the  loss  of  the  donation  was  not  such  a  consequence  bj^'^kbishha 
as  would  flow  in  the  ordinary  course  of  things  from  the   Bhidhish- 
def endants'  wrong ;  indeed  the  present  case  appears  to  as 
to  be  analogous  to  the  well-known  one  of  the  midshipman 
who  being  detained  on  shore  alleged  that  he  had  lost  a 
lieutenancy  which  he  would  have  gained^  if  he  had  been 
afloat ;  which  has  frequently  been  quoted  as  an  (uZ  absurdum 
case.     It  is  clear  that  the  wrong  would  not  have  been 
followed  by  the  alleged  damage,  if  some  facts  had  not  inter- 
vened for  which  the  defendants  were  not  responsible ;  first, 
there  was  the  act  of  the  plaintiff  in  not  breaking  his  own 
pot  at  the  usual  place,  which  may  have  resulted  from  caprice 
or  some  other  cause  quite  unconnected  with  the  defendants' 
act,  and  then  again  there  was  the  act  of  the  intending  donor 
changing  his  mind  and  not  giving  the  money. 

The  Court,  however,  thinks  that,  although  the  plaintifE 
failed  to  prove  the  special  damages  alleged,  the  Assistant 
Judge  was  right,  as  against  those  defendants  whose  liability 
he  thought  he  was  compelled  to  acquiesce  in,  as  they  had  not 
appealed,  in  awarding  general  damages.  The  Court,  there- 
fore,  amends  the  Assistant  Judge's  decree  so  far  as  to  in- 
clude in  it  the  two  defendants  B&mchandra  and  B&mkrishna 
with  proportionate  costs  throughout. 

Decree  amended. 


13  c  H 
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Aug.  80.  [Appellate  Civil  Jueisdiction.]] 

Spedal  Appeal  No,  132  (if  1872. 

Bhaotida's  Bhaqva'nda's Appellant. 

N.  B.  Oltyeb,  Manager  of  the  Broach 
branch  of  the  New  Bank  of  Bom- 
bay, Ld. BespondenL 

Contract — ConsidercBtion — Mutuality — Statute  of  Frauds, 

An  agreement  whereby  the  defendant  undertook  to  pay  to  the  plaiiw 
tiff  and  two  other  co-creditors  of  an  insolyent  a  ehare  in  any  soms  which 
he  might  recover  from  the  insolyent,  in  consideration  of  receiving  a  share 
in  any  sums  which  might  be  recovered  by  the  other  creditors  is  not, 
though  the  plaintiff  has  passed  no  similar  agreement  in  favor  of  the 
defendant,  invalid  for  want  of  consideration  or  mutuality  of  obligation. 

Where,  however,  one  of  the  per3ons  in  whose  favor  the  agreement  waa 
passed,  without  making  the  others  parties  sued  the  person  who  execut- 
ed  it  to  recover  bis  share,  it  was  hdd  that  the  suit  was  not  maintainable, 
as  it  could  only  be  brought  as  a  suit  between  partners  for  an  account,  and 
the  result  of  all  the  partnership  transactions  must  be  brought  at  onoe 
under  the  view  of  the  Court. 

fllHIS  was  a  special  appeal  from  the  decision  of  W.  H.  Newn- 
^  ham,  Judge  of  the  District  of  Surat,  reversing  the  decree 
of  the  Subordinate  Judge  of  Broach. 

The  facts  of  the  case  are  briefly  these : — 

Mr.  Bentley^  on  behalf  of  the  Broach  branch  of  the  New 
Bank  of  Bombay^  passed^  on  the  31st  March  1869j  to  the 
plaintiff  and  two  other  creditors  the  following  agreement : — 
"There  is  a  debt  due  to  yon  by  Lukmdnbh&i  Is&bh&i 
of  Broach,  and  there  is  a  debt  due  to  me  by  him.  Claims 
in  respect  thereof  have  been  preferred  as  follows: — ^In 
the  Court  of  the  Principal  Sadr  Amin  of  Surat^  I  have 
instituted  a  suit  No.  195  in  respect  of  a  claim  for  Bs. 
15,000,  while  in  the  Court  of  the  Sadr  Amin  of  Broachj 
you  Bhagtid&s  have  preferred  a  claim  for  Bs.  2^185.  In 
the  Court  of  the  Munsif  of  Broach,  you  Amratldl  MohanUU 
have  preferred  a  suit  No.  320  for  Bs.  4,008-3-0^  and  yon 
Amratl41  Day&bh&i  have  instituted  no  suit  for  Bs.  Ij500 
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due  to  you ;  but  you  will  file  one.    As  regards  the  costs       ^^^' 
whicH  may  be  incurred  in  all  these  suits,  you  and  I  are  to  pay  Bhaotida'b 
the  same  in  proportion.     And  as  regards  whatever  may  be        da's 
realized  on  account  of  the  above  claims,  I  am  to  pay  ^^d  ^^  j^  J^^y^B. 
receive  from  you  the  amount  in   proportion  to   my   own 
claim.    Should  I  make  a  private  settlement^  I  am  to  pay  and 
receive  money  according  to  the  proportion  mentioned  above/' 

On  the  same  day  on  which  this  agreement  was  executed, 
namely,  the  31st  of  March  1869,  the  Bank  obtained  a  decree 
in  their  favor,  which  they  sold  for  Bs.  15,000.  The  plaintiff 
Bhagtidds  claimed  his  proportionate  share  from  this  sum 
with  interest. 

The  defendant  answered  that  the  agreement  was  genuine, 
but  insufficiently  stamped ;  that  there  was  no  consideration ; 
that  it  was  incomplete,  as  one  of  the  parties  failed  to  bring 
his  suit ;  and  that,  as  all  the  persons  in  whose  favor  it  was 
passed  had  not  presented  their  claims,  they  had  violated  its 
conditions. 

The  Subordinate  Judge  awarded  the  claim ;  but  the  Judge 
rejected  it,  holding  that  the  argeement  was  void  for  want  of 
mutuality. 

The  special  appeal  was  heard  by  Mslvill  and  Kehball,  JJ. 

Anstey  (with  him  Shdntdrdm  Ndrdyan  and  Chunildl  Mar 
nikldl)  for  the  appellant : — There  is  consideration  on  the  face 
of  the  agreement.  It  was  put  in  by  the  plaintiff  in  evidence 
and  was  in  supersession  of  a  former  one  which  had  been 
torn  up.  A  document  signed  by  one  party  is  not  necessa- 
rily unilateral.  It  is  quite  clear  that  there  was  a  mutuality 
of  assent  whatever  might  be  said  as  to  the  want  of  mu- 
tuality of  obligation  ;  but  I  contend  that  there  was  mutua- 
lity of  obligation  also,  for  the  Bank  could  have  recovered 
against  the  plaintiff.  [Sugden's  Vendors  and  Purchasers 
pp.  130  and  131  (14th  edn.)  ;  Fry  on  Specific  Performance 
pp.  134-136.]  Even  if  there  be  no  written  agreement,  a 
suit  could  be  brought  on  a  verbal  one. 

Pigotj  for  the  respondent : — In  case  of  executory  con- 
tracts, mutuality  of  assent  is  not  enough.    There    must 
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1872»       be  mutuality  of  obligation :  Ohitty  on  Contracts  p.  14 ;  East 
Bhagtida's  London  Water^worha  v.  Bailey  (a).     The  decree  obtained  by 

Bhaova'n-  ^  "<  f  'I 

da'b  the  Bank  was  on  the  same  day  that  their  Agent  passed  the 
K  B  Olitbb  ftgr6®°^6^t  in  question*  It  could  not  have  been  intended 
that  the  other  parties  should  recover  notwithstanding  that 
they  have  done  nothing  at  all.  The  other  parties  to  the 
agreement  are  not  before  the  Court  and  no  decree  can  be 
made  in  their  absence  :  Chcmter  v.  Leese  (6). 

Shdntdrdm  in  reply : — The  plaintifE  did  not  undertake  to 
prosecute  his  suit  to  a  decree.  The  agreement  itself  allowed 
a  settlement  to  be  effected.  All  that  was  required  by  the 
agreement  was  that  a  couunon  cause  should  be  made  to  re- 
cover as  much  as  possible  from  the  insolvent 

Mblvill,  J  : — The  parties  to  this  suit  are  creditors  of  an 
insolvent  Lukmdnbhdi,  and  the  action  is  brought  to  recover 
a  share  in  a  sum  of  Rs.  15^000  realised  by  the  defendant  by 
the  sale  of  a  decree  which  he  had  obtained  against  Lukman- 
bhdi.  The  plaintiff  supported  his  claim  by  a  document. 
Exhibit  No.  3,  by  which  the  defendant  agreed  to  pay  to  the 
plaintiff  and  two  other  creditors  a  share  in  any  sums  which 
he  might  recover  from  the  insolvent,  in  consideration  of  re- 
ceiving a  share  in  any  sums  which  might  be  recovered  by  the 
other  three  creditors. 

The  grounds  for  the  District  Judge's  judgment  are  stated 
in  the  following  passage  : — 

"  In  this  case  the  consideration  for  appellant's  (defendant's) 
promise  to  share  sums  recovered  was  the  obligation  by  the 
plaintiff  and  the  others  to  do  the  same ;  but  they  neither 
passed  a  counter-agreement  to  him  nor  signed  the  agree- 
ment now  sued  on;  as  the  defendant  has  recovered  first 
from  the  insolvent,  the  plaintiff  has  brought  his  action,  and, 
if  he  got  a  decision  in  his  favour  now,  the  defendant  might 
subsequently  claim  a  share  in  any  amount  recovered  by 
him,  on  the  ground  of  his  having  recovered  on  the  agreement ; 
but  had  the  plaintiff  been  the  first  to  recover,  the  defendant 
would  have  had  no  proof  that  the  plaintiff  had  engaged  to 

(a)  4  Bing.288.  (6)    4  M.  &  W.  295. 
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be  bound  by  the  agreement,  on  wbicli  to  make  hia  claim.    I       ^s^^- 

find  that  the  present  action  cannot  be  sustained  by  the  Bhaotida'b 

^  Bhagvan- 

agreement  from  want  of  mutuality/'  da's 

V. 

We  are  of  opinion  that  the  judgment  cannot  be  sustained  N.R,Olivbb. 
on  the  grounds  on  which  the  Court  below  has  rested  it. 
The  cases  cited  by  the  District  Judge  from  English  text- 
books turn  upon  the  Statute  of  Frauds,  which  requires,  in 
the  case  of  certain  agreements,  that  there  should  be  a  me- 
morandum or  note  thereof  in  writing  signed  by  the  party  to 
be  charged  or  some  other  person  by  him  lawfully  autho- 
rized. The  judgment  of  Lord  Ellenborough  in  Wai/n  v. 
Warlters  (c),  laid  down  that,  in  consequence  of  the  introduc- 
tion into  the  Statute  of  the  word  ''  agreement,"  the  consi- 
deration, as  well  as  the  promise,  must  appear  in  writing. 
In  the  case,  therefore,  of  an  agreement  falling  within  the 
operation  of  the  Statute  of  Frauds,  the  agreement  would  be 
nudum  pactum,  unless  the  consideration  were  expressed  on  the 
face  of  the  agreement.  This,  rather  than  the  want  of  mutuality, 
appears  to  be  really  the  ground  of  the  decisions  in  the  cases 
referred  to  by  the  District  Judge.  On  the  face  of  the  agree- 
ment now  sued  upon,  there  is  a  consideration  clearly  expres- 
sed, so  that,  even  if  the  Statute  of  Frauds  applied,  which, 
of  course,  it  does  not,  there  could  be  no  objection  to  the 
agreement  on  the  ground  of  want  of  consideration.  Then,  as 
regards  the  question  of  want  of  mutuality,  it  will  be  found 
that  in  the  English  cases  this  question  also  has  been  d^ided 
chiefly  with  reference  to  the  Statute  of  Frauds.  In  Lay* 
ihoarp  v.  Bryant  (d),  the  defendant  had  purchased  certain 
premises,  and  had  signed  a  memorandum  of  the  purchase,  and 
it  was  argued  that  he  was  not  bound  because  the  memoran- 
dum was  not  signed  by  the  vendor.  Tindal,  C.  J.,  observed : 
''  Then  it  is  said,  unless  the  plaintiff  signs,  there  is  a  want  of 
mutuality.  Whose  fault  is  that  f  The  defendant  might  have 
required  the  vendor's  signature  to  the  contract;  but  the 
object  of  the  statute  was  to  secure  the  defendant.  .  .  And 
the  whole  object  of  the  Legislature  is  answered  when  we  put 
this  construction  on  the  statute.    Here,  when  this  parl^  who 

(c)  5  East  10.  (d)  2  Bing.  N.C.  735. 
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1872.       has  signed  is  the  party  to  be  charged^  he  can  not  be  enbject 


Bhagtida's  to  any  frand.  And  there  hasbeena  little  confusion  in  the  arga- 

^A's^^    ment  between  the  conaideraiion  of  an  agreement  and  mutua- 

^'         lity  of  claims.     It  is  true  the  consideration  most  appear  on 
K.B.  Outer.      ^  '^'^ 

the  face  of  the  agreement.  Bat  I  find  no  case,  nor  any  reason 
for  saying  that  the  signature  of  both  parties  is  that  which 
makes  the  agreement.  The  agreement  in  truth  is  made 
before  any  signature.''  The  authority  of  this  case  would  be 
strongly  opposed  to  the  view  taken  by  the  District  Judge^ 
even  if  the  question  had  to  be  argued  on  the  basis  of  the 
Statute  of  Frauds.  But  in  &ct  there  is  no  law  in  the  mofus- 
sil  which  requires  such  an  agreement  as  that  here  sued  upon 
to  be  signed  or  to  be  reduced  into  writing.  In  order  that 
the  plaintifE  and  the  other  parties  to  the  agreement  might  be 
bound  to  the  defendant^  it  was  not  necessary  that  they  should, 
as  the  District  Judge  says^  pass  a  counter-agreement  to  him  (in 
writing)  or  sign  the  agreement  now  sued  on.  Exhibit  No.  8 
is  only  evidence  but  it  is  not  the  only  evidence  of  the  agree- 
ment. If  the  defendant  had  had  to  sue  the  plaintiff^  it  can- 
not be  said  that  the  defendant  would  have  had  no  proofs  be- 
cause he  held  no  written  promise.  He  could  have  proved  the 
plaintifPB  obligation  by  verbal  evidence  and  by  compelling 
the  production  of  Exhibit  No.  3.  It  cannot  be  said  there  was 
want  of  mutuality  merely  because  the  plaintiff  took  care  to 
secure  stronger  proof  of  the  contract  than  the  defendant 

But^  while  differing  from  the  view  taken  by  the  District 
Judge,  we  think  that  his  decree  may  be  sustained  on  another 
ground. 

The  only  construction  of  which  Exhibit  No.  3  appears  to  us 
to  be  susceptible  is  this :  The  four  presons  named  therein 
agreed  to  their  joint  interests  in  regard  to  their  claims  against 
the  insolvent.  Those  who  had  already  filed  suits  were  to 
prosecute  them  to  a  conclusion^  while  one  who  had  not  already 
instituted  a  suit  was  to  do  so.  They  were  to  share  the 
costs  and  divide  the  profits  of  all  the  suits.  The  trans- 
action was  of  the  nature  of  a  partnership  in  the  four  suitB» 
and  the  intention  must  have  been   that  the  proceeds  of  the 
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four  suits  should  be  brought  into  hotchpot  and  divided.        ^872. 


That  seems  to  us  to  be  the  meaning  of  that  portion  of  the  Bhaotida's 
defendant's  written  statement  in  which  he  says:  ''The  ^^2's^" 
T)artie8  to  the  document  have  violated  the  terms  of  the  ^' 
agreement.  They  have  as  yet  obtained  no  decrees  declaring 
the  debts  due  to  them  to  be  valid.  The  claim,  therefore, 
can  not  be  maintained.^'  In  his  memorandum  of  appeal  the 
defendant  raised  the  same  question,  and  also  objected  to  the 
non-joinder  of  the  other  parties  to  the  agreement.  We  are 
of  opinion  that  these  objections  constitute  a  good  defence. 
It  appears  that  the  defendant  obtained  his  decree  on  the 
very  day  on  which  Exhibit  No.  3  was  signed ;  and  it  can  not  be 
supposed  that  he  intended  to  give  the  other  creditors  the 
benefit  of  this  decree  without  receiving  a  corresponding 
benefit  in  return.  It  is  not  alleged  that  the  plaintifE  or  the 
other  two  creditors  have  prosecuted  their  suits  to  execution, 
and  no  reason  is  given  for  their  no^  having  done  so.  No 
.  doubt  they  may  have  a  good  reason.  The  whole  of  the 
insolvent's  property  may  have  been  seized  by  other  creditors, 
and  an  abandonment  of  hopeless  suits  might  be  wise,  though 
it  could  hardly  be  justified  without  showing  the  consent  of 
the  defendant  who  had  an  interest  in  the  result.  But,  how- 
ever this  may  be,  this  suit  could  only  be  brought  as  a  suit 
between  partners  for  an  account,  all  the  partners  being  made 
parties,  and  the  results  of  all  the  partnership  transactions  being 
brought  at  once  under  the  view  of  the  court.  In  its  present 
form,  we  think  that  the  suit  cannot  be  maintained,  and,  on 
this  ground,  we  confirm  the  decree  with  costs. 

Decree  Confirmed, 
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1872. 

Oct  8.  [Appellate  Civil  Jurisdiction.] 

Special  Appeal  No.  180  of  1872. 

ViSHV ana'theaV  Kachbs vab Appellant . 

Na'ba'yan  bin  Gopa'l  Khafe Respondent. 

Bombay  Act  V.  of  IQU^-Limitatian—Aet  XIV.  of  1859,  See.  1,  CL  7— 

ActXVLoflS28. 

A  brought  a  suit  in  a  Mdmlatdir's  Gourt|  under  Bombay  Act  Y.  of  1864, 
to  recover  possession  of  certain  land  from  B.  C  joined  in  the  proceedings  ^o- 
prio  nu>tu,  and  the  M4mlatd4r,  on  the  1st  May  1865,  made  an  order, 
awarding  possession  of  the  land  to  C.  In  an  action  brought  by  A  against 
C  in  the  Ciyil  Court  on  the  18th  October  1869,  0  pleaded  limitation  under 
Sec.  1,  01.  7,  Act  XIV.  of  1859/  as  the  action  was  not  filed  within  three 
years  of  the  Mimlatdir's  order. 

ffM  that  the  action  was  not  barred  by  limitation,  as  C  was  not  pro* 
perly  a  defendant  in  the  Mdmlatdar's  Court,  and  that,  therefore,  tho 
Mamlatdir  had  no  power  to  make  an  order  regarding  him. 

rrHIS  was  a  Special  Appeal  from  the  decision  of  R.  F.  Mac- 
tier.  District  Judge  of  Satara,  in  AjSpeal  No.  27  of  1871, 
confirming  tlie  decree  of  Amrit  Shripat,  Subordinate  Judge 
of  Kurrar. 

The  plaintiff,  N&rdyan  Ehape,  sued  to  establish  his  right 
to,  and  to  recover  possession  of,  some  land  called  "  kuran" 
(Survey  No.  197) .  He  alleged  in  the  plaint  that  the  land  was 
his  ancestral  property,  and  had  been  in  his  occupation  up  to 
the  28th  March  1865  ;  and  that  on  that  day  his  possession 
was  disturbed  and  he  was  ousted. 

Before  instituting  the  present  action  in  the  Civil  Court, 
N&rdyan  had  brought  a  summary  suit  in  the  M&mlatddr's 
Court  against  Baydji,  Devji,  and  six  others,  to  recover 
possession  of  the  land  in  dispute,  under  Bombay  Act  V.  of 
1864.  In  that  suit,  Vishvan&thrdv  joined^  proprio  motu, 
though  he  was  not  made  a  defendant  by  Ndr&yan.  On  the 
1st  May  1865,  the  Mdmlatddr  made  an  order  awarding 
possession  to  Vishvandthrdv.  The  plaint  in  the  present 
action  was  filed  on  the  18th  October  1869. 

*  The  provision  in  the  Limitation  Act  1871  is  the  same, 
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The  defendant,  Vishvandthrdv,  pleaded  that  he  was   the        ^^^^- 
In&mddr  and  proprietor  of  the  land  in  dispute,   and  that  the    Jfl^^If  r^ 
claim  was  barred  by  limitation*     The    other  defendants,  Kachesvar 
Baydji  and  Devji,  stated  that  the  land  belonged   to   Vish-   na'ba'yan 
van&thrdy,   and   that   the    plaintiff   had    no    claim    to    it*      gopa'l 
The  Subordinate  Judge  held  the  claim  was   not  barred  by      Khapb. 
limitation  and  decreed  the  land  to  the  plaintiff.     In  appeal 
(which  was  preferred  by  Vishvandthrdv   alone),  the  District 
Judge  affirmed  the  lower  court's  decree.  '  He  laid  down  the 
issue — does  the  plaintiff  prove  that  he  occupied  this  land  aa 
owner  up  to  28th  March  1865,  and  that  he  was  then   impro- 
perly  ousted  by  the  defendants  ?  and  found  that  the  evidence 
for  the  plaintiff  showed  that  the  plaintiff's  family   'Khape,' 
had  been  in  occupation  of  the  land  at  the  time  of  Adam*s  sur- 
vey, which  took  place  more  than  4o  years  ago ;  and  this  being 
the  case,  it  was  fair  to  conclude   that  no  change  had  since 
taken  place  in  the   ownership  of   the  land,   and   that  most 
certainly  there  was  no  evidence  to  show   the  reverse.     The 
District  Judge  confirmed  the  decree  of  the  court  of  first  in- 
stance with  costs. 

Against  this  decision,  Vishvandthrdv  preferred  a  special 
appeal.  The  appeal  was  argued  before  Sargent^  Acting  0. 
J.,  and  Melvill,  J.,  on  the  8th  October,  on  the  question  whe- 
ther the  claim  was  barred  by  limitation,  inasmuch  as  the 
suit  was  instituted  beyond  three  years  from  the  date  of  the 
Mdmlatddr's  order. 

Viahvcmdth  Ndrdyan  Mandlik  for  the  appellant : — The 
plaintiff  had  brought  a  sdmmary  suit  in  the  Mdmlatddr'a 
Court  for  recovering  possession  of  the  land  in  dispute.  The 
appellant  appeared  in  the  proceedings  as  a  party,  and  the 
Mdmlatddr  made  an  order  awarding  possession  to  him 
(appellant),  and  referring  the  plaintiff  to  the  Civil  Court  for 
establishing  his  claim,  i£  he  had  any.  The  Mdmlatd&r's  order 
purports  to  have  been  made  under  Act  XVI.  of  1838,  Sec.  1, 
CI.  2,  and  Bombay  Act  V.  of  1864,  and  is  dated  1st  May 
1865.  The  present  action  was  not  filed  till  the  18th  October 
1869.  The  claim,  therefore,  is  clearly  barred,  under  Act 
XIV.  of  1859,  Sec.  1,  01.  7, 

54  EG 
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^^^^'  Vishnu  Ghanashdm,  contra  : — ^The  possessory  suit  brougHt 

ViBHVA-      in  the  Mdmlatddr's  Court  was  not  against  the  present  ap- 
Kachesvab  pellant^  but  against  persons  who  are  no  parties  to  this  ap* 
Na'ba'yan   P^fi-l'     After  the  plaintiff  had  presented  his  petition  to  the 
Gopa'l      Revenue  Court,  Vishvandthrdv  applied  to  be  made  a  party  to 
Khapb.      the  summary  action,  and  the  Mdmlatddr  allowed  him  to  join 
as  an  objector.     This  was  illegal.     The  inquiry,  under  Bom- 
bay Act  V.  of  1864,  is  strictly  confined  to  matters  in  dispute 
as  between  the  plaintiff  and  those  whom  he  chooses  to  bring 
before  the  court  as   defendants.     The   M&mlatddr's  Act  has 
got  a  procedure  of  its  own.     The  Civil  Procedure  Code  has 
not  been  extended  to  the  proceedings  under  that  Act.     The 
Mdmlatdar,  therefore,  had  no  power  to  make  a  third  person 
a  party  to  the  summary  investigation,  as  might  be  done  by 
a  Civil  Court  under  the  provisions  of  Sec.  73  of  Act  VIII.  of 
1§^9.     The  Mdmlatddr's  decision,  consequently,  is  not  bind- 
ing on  the  plaintiff,  and  the  present  claim,  therefore,  is  not 
barred. 

Per  Curiam  : — ^We  think  the  Md^mlatddr's  order  cannot 
be  regarded  as  binding  between  the  present  parties.  The 
present  defendant  was  not  really  a  defendant  then,  and  the 
Mamlatdar  had  no  power  to  make  an  order  regarding  him. 
If  the  point  is  doubtful,  it  should,  being  a  question  of  limita- 
tion, be  given  in  favour  of  the  plaintiff.  We  overrule  the 
objection  as  to  limitation. 
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1872 

[Original  Civil  Jurisdiction.]  nov.u. 


Suit  No.  322  of  1870. 

His  Highness  Tukoji  Maha'ra'j  Holkar  ..Plaintiff. 
Pita'mbarda's  Na'ranji Defendant. 

Recognised  Agent — Munim  winding  up  firm — Civ,  Proc, 

Code,  Sec,  17,  CI  2. 

The  mumm  of  a  firm  which  has  ceased  to  carry  on  business,  who  ia 
engaged  in  collecting  the  assets  of  such  firm  and  otherwise  winding  up 
its  affairs,  is  a  recognised  agent  of  the  owner  of  such  firm  within  the 
meaning  of  Section  17,  CI.  2  of  the  Civil  Procedure  Code,  and  can,  on 
behalf  of  his  absent  principal,  maintain  or  defend  a  suit  brought  in  respect 
of  the  business  of  the  firm  whose  affairs  he  is  engaged  in  winding  up. 

fllHIS  was  a  suit  for  an  account  brought  by  His  Highness 
•*"     Tukoji  Mah&rdj  Holkar  against  the  defendant. 

His  Highness  the  Holkar,  some  time  in  1864  or  1865,  com- 
menced  to  carry  on  business  in  Bombay  under  the  name  of 
Sudasew  Martund  and  Co.,  but  had  ceased  to  carry  on  such 
business  some  years  before  the  present  suit  was  filed,  and 
Sudasuk  Chaturbhuj,  who  had  been  the  munim  of  the  firm 
when  it  was  carrying  on  business,  was,  at  the  time  when  the 
suit  was  filed,  engaged  in  getting  in  the  assets  of  the  firm, 
collecting  its  outstandings  and  generally  winding  up  its  af- 
fairs. The  suit  was  entitled  "  His  Highness  Tukoji  Maharaj 
Holkar  residing  at  Indore»and  carrying  on  business  in  Bom- 
bay under  the  firm  of  Sudasew  Martund  by  means  of  his 
munim  Sudasuk  Chaturbhuj  v.  Pitdmbardas  Ndranji  of  Bom- 
bay, Hindu,  carrying  on  business  as  a  muccadum  in  Hornby 
Row,  within  the  Fort." 

Beyond  the  general  authority  that  Sudasuk  Chaturbhuj 
possessed  as  such  munim  he  had  no  special  power  of  attorney 
or  other  instrument  given  to  him  by  the  plaintifE,  authorizing 
him  to  bring  the  present  suit.  His  Highness  the  Holkar 
was,  at  the  time  when  the  suit  was  brought,  residing  in  his 
own  territories. 

The  case  came  on  for  heaiing  before  Gibbs,  J.,  on  the  30th 
of  September  1872,  when  it  was  admitted  by  Counsel  for  the 
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1872.        defendant  that  if^  under  the  circamstances^  Sndasak  Cha- 


Hi8  High-  tnrbhnj  was  a  recognised  agent  of  the  plaintiff  and  entitled 

A  Ebb   X  l«  KOv  I 

HABA'aA'j   to  bring  the  suit  on  his  behalf^  the  acconnts  between  the 
^  plaintiff's  firm  and  the  defendant  mnst  be  referred  to  the 

PiTA'MBAB-  Commissioner. 

DA  B 

Macpherson  and  Lang,  for  the  plaintiff^  contended  that 
Sudasnk  Chuturbhuj  was  a  recognised  agent  of  the  plaintiff 
within  the  meaning  of  Sec.  17^  Claose  2  of  the  Code  of  Civil 
Procedure.  They  relied  upon  the  case  of  H.  H.  Maharaj 
Holkar  v.  Pitdmibcur  Ndrdyan,  decided  on  the  22nd  of  Sep- 
tember 1866^  by  Sir  Charles  Sargent^  under  circumstances 
similar  to  those  in  the  present  suit. 

Marriott  and  Lathami,  for  the  defendant,  contended  that 
the  plaintiffs  firm  was  not  carrying  on  business^  and  that 
therefore,  Sudasuk  Charturbhuj^  who  brought  this  suit  and 
verified  the  plaint^  was  not  the  recognised  agent  of  His  High- 
ness the  Holkar.  They  cited  Mokha  Harakraj  Joshi  v. 
BiseswarDoss  (a). 

Cur.  adv.  vult. 

GiBBS,  J.  :7— The  only  issue  in  this  case  is^  whether  Sudasuk 
Chuturbhuj  is  the  recognised  agent  of  the  plaintiff  and 
as  such  entitled  to  file  this  suit.  That  question  turns  on  the 
construction  to  be  put  upon  CI.  2  of  Sec.  17  of  Act  VIII.  of 
1859.  Now  the  evidence  given  in  the  case  shows  dearly  that 
Sudasuk  Charturbhuj  was  appointed  the  munim  of  His 
Highness  Tukoji  Mahdrij  Holkar,  when  His  Highness 
carried  on  business  in  Bombay  in  1865  under  the  firm  of 
Sadasew  Martund,  and  that  he  is  now  employed  in  winding 
up  the  business  of  that  firm.  The  defendant  relied  on  the 
case  of  Mokha  Harakraj  Joshi  v.  Biaeswar  Doss.  In  that 
case,  however,  no  admitted  firm  any  longer  existed.  Here  it 
is  different,  for  a  firm  does  exist,  though,  no  doubt,  it  is  not 
actively  carrying  on  business ;  but  it  would  be  exceedingly 
inconvenient,  when  the  business  of  a  firm  a^itively  ceases,  that 
the  power  of  the  viunim,  conducting  the  business  of  that 
firm  to  file  suits  on  its  behalf,  should  also  immediately  cease. 

(a)    5  Beug.  L.  Rep.  Appx.  11. 
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The  plaintiffs  have  relied  on  the  decision  of  Sir  Charles  Sar-        ^^72. 
erent  in  His  Hiqhness  Tukoii  Mahdrdj  Holkar  v.  Pitdmbar  His  Hioh- 

'  NBBS  XUKOJI 

Ndrdycm  ;  in  that  decision  I  concur.     I,  therefore,  think  that    maha'ra'j 
Sudasuk    Chaturbhuj    was   duly  authorized  to  act  as  the       olkar 
agent  of  His  Highness  Tukoji  Mahdrdj  Holkar  in  bringing   Pita'mba'r 
this  suit^  and  I  find  the  only  issue  that  has  been  raised  in    Ka'ranji. 
the  aflSrmative  and  for  the  plaintiff,  who  must  have  his  costs 
upon  this  part  of  the  case.     There  must  be  a  reference  to  the 
Commissioner  to  take  the  account  in  the  usual  form  and  as 
prayed  in  the  plaint. 

Decree  accordingly. 
Attorneys  for  the  plaintiff : — Hearn,  Cleveland  and  Peile. 
Attorneys  for  the  defendant : — Dallas  and  Lynch, 

FOriginal  Civil  Jurisdiction.]     j^Xyf^^LX'^^^-'^^.^^^J"^ 

Original  Suit  No.  746  of  1870.       *^-'^'^^^^\^         '^.     ' 

Hargopa'l  Premsukda's  and  another... PZain^2/^\ 
Abdul  Kha'n  Ha'ji  Muhammad Defendant. 

Limitation — Adjustment   of  accounts— Fresh    starting-point — Oatise  of 
actioft — Jurisdiction — Letters  Patent  of  High  Court,  CL  12. 

In  order  that  an  unsigned  adjustment  and  settlement  of  accounts  may 
operate  to  give  a  fresh  starting-point  from  which  limitation  commences 
to  run,  there  must  be  cross-demands,  the  striking  of  the  balance  between 
which  constitutes  anew  consideration  for  the  promise  on  the  part  of  the 
person  against  whom  the  balance  is  found  to  pay  the  balance  so  settled. 

Afulchand  Guldbchand  v.  Oirdhar  Mddhav  (8  Bom.  H.  C.  Rep. 
A.  0.  J.  6)  followed. 

H.  died  at  Ajmere,  his  representative  then  and  at  the  time  of  suit 
brought,  being  resident  there.  Previously  to  the  death  of  H.;  a  cause  of 
action  had  accrued  against  him  in  Bombay. 

EM  that  it  was  not  necessary  to  obtain  the  leave  of  the  court  under 
Clause  12  of  the  Letters  Patent  before  instituting  a  suit  against  H^s  re- 
presentative in  respect  of  such  cause  of  action. 

fllHIS  was  a  suit  brought  to  recover  from  the  defendant,  as 

the  heir  and  legal  representative  of  Hdji  Muhammad 

Khan  (deceased)^  the  sum  of  Bs.  6^761^  which  was  alleged  to 
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^^^2.       be  the  balance  due  on  an  account  adjusted  in  Bombay^  and 

Hargopa'l  dated  the  15th  March  1866^  after  giving  credit  for  certain 
Pbbmbuk 
DA  B        Bums  received  on  account  after  the  adjustment.     The  entry 

Abdul      ^  ^®  books  of  the  plaintiff,  from  which  the  adjustment 

mm^ima '^  appeared,  was  as  follows  :— 

"  Balance  claimable  on  the  1st  of  Chaitar  Sud  of  Samvat 
1923  (17th  March  1866),  after  adjusting  (the  account)  the 

balance  was  drawn,  and  a  promissory  note  was  executed 

Rs.  10,000."    The  suit  was  ffled  on  the  8th  of  October  1870. 

The  facts  of  the  case  appear  from  the  judgment  of  the  Court. 

The  suit  was  tried  before  Baylby,  J.,  in  a  Division  Court. 

Latham  (with  him  Pigot)  for  the  defendant  contended  that 
the  cause  of  action,  upon  which  the  suit  was  brought,  did  not 
arise  wholly  within  the  local  limits  of  the  High  Court's  Juris- 
diction, as  the  inheritance  to  his  father's  estate  had  devolved 
upon  the  defendant  at  Ajmere.  He  also  contended  that  the 
adjustment,  upon  which  the  suit  was  brought,  was  not  of  such 
a  nature  as  to  give  a  fresh  starting-point  from  which  limit- 
ation might  be  calculated.  He  cited  Umedchand  Hukam^ 
ehand  v.  Sha  Bulakidas  Lalchand  (a),  ilulcha/nd  G^ilabchand 
V.  Oirdhur  Madhav  (6),  Kunhyalal  v.  Bunsee  (c),  Sahharama 
▼.  Eaatuhi  (d),  Doyle  v.  Allum  Biswas  (e),  H,  J5.  Tripp  v. 
Kubeer  Mundul  (/),  Hirada  v.  Gadiyi  (^),  Ashby  v.  Jaanes 
(A),  Jones  v.  Byder  {i),Cla/rk  v.  Alexander  (/),  Beeves y.  Heame 
(4),  Irving  v.  Veitch  (i). 

Marriott  (with  him  Leith)  contended  that  the  suit  was  not 
barred,  and  that,  in  fact,  there  had  been  such  a  setting  off  of 
cross-demands  at  the  adjustment  of  accounts  as  to  raise  an 
implied  contract  on  the  part  of  Hdji  Muhammad  Khdn  to 
pay  the  balance..  On  the  point  as  to  jurisdiction,  he  cited 
Todd  V.  Parbutti  (m). 

(a)    5  Bom.  H.  0.  Bep.  0.  0.  J.  16. 

(6)    8  Bom.  H.  C.  Rep.  A.  C.  J.  6. 
(e)    IAgraF.B.R94.  (d)    3  Mad.  H.  C.  Bep.  378. 

(e)    4  Calc.  W.  Rep.  S.  a  C.  1.        (/)    0  Calc.  W.  Rep.  Civ.  R.  S09. 
(^)    6  Mad.  H.  C.  Rep.  197.  (A)    11  M.  &  W.  542. 

(t)    4M.&W.S2.  (J)    13  L.  J.  C.  P.  13a 

ik)    1M.&W.323.        (9    3M.&W.90|I07.   (m)    SHydel?. 
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Latham  referred  to  Story's  Conflict  of  Laws  514  a,  and  to        ^872 
Pott  V.  Clegg  (n).  HabgopVl 

Cur.  adv.  vult,  '>^'s 

V. 

11  Nov.  1872.  Bayley,  J.  : — The  plaintiffs  in  this  snit,  kha'n  Ha'jI 
who  are  Mdrvddi  Bankers  of  Hyderabad  in  the  Deccan  and  Muhammad. 
cany  on  business  in  Bombay  and  elsewhere  in  India^  sue  the 
defendant,  an  infant  of  the  age  of  eight  years,  as  the  legal 
heir  and  representative  of  his  father,  the  late  HAji  Muham- 
med  Khdn  Munshi,  to  recover  Rs.  6,761,  being  the  balance 
alleged  to  be  due  in  respect  of  certain  money-transactiona 
between  the  plaintiffs  and  the  said  Hdji  Muhammad  Khdn  in 
Bombay,  in  the  years  1865  and  1866.  The  said  Hdji  Muham- 
med  ELhdn  died  in  or  about  February  1868,  it  was  alleged, 
at  Ajmeer,  where  the  present  defendant  now  resides. 

The  particulars  of  demand  annexed  to  the  plaint,  show  the 
above  balance,  after  giving  credit  for  certain  payments  al- 
leged to  have  been  made  on  account  in  1866  and  1867. 

The  suit  came  on  for  hearing  before  me  in  August  last 
when  the  following  issues  were  framed  : — 

(1.)  Whether  this  suit  is  barred  by  the  Act  to  provide  for 
the  Limitation  of  Suits  (Act  XIV.  of  1859)  ; 

(2.)  Whether  this  Court  has  jurisdiction  to  try  and  deter- 
mine this  suit ; 

(3.)  Whether  the  plaintiffs  are  entitled  to  recover  the 
amount  claimed,  or  any  part  thereof. 

Upon  the  question  raised  by  the  second  issue,  I  entertain 
no  doubt  that  this  Court  has  jurisdiction  to  try  and  determine 
this  suit. 

The  amount  sued  for  is  the  balance  alleged  to  be  now  due 
in  respect  of  two  sums  of  Rs.  5,000  each  lent,  in  Bombay,  by 
the  plaintiffs  to  H&  ji  Muhammad  Kh&n.  The  cause  of  action, 
in  respect  thereof,  was  complete  in  his  lifetime,  and,  indeed, 
the  plaintiffs  rely  upon  an  adjustment  of  his  account  made 
by  him  with  the  plaintiffs'  servants  oh  or  about  the  17th 
March  1866.     An  action   might  unquestionably  have  been 

(n)  16  M.  &  W.  327. 
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^^^^-       brought  against  him  in  this  court  in  his  lifetime^  and  hisdeath^ 

Haboopa'l  }yj  the  act  of  Grod,  does  not  deprive  his  creditors  of  the  rights 

da's        which,  by  his  contract  with  them  in  Bombay,  they  had  acquir* 

Abdul       ®^  *o  have  their  claims  against  him  or  his  estate,  wherever 

MuaufMAD^  ^*  Diigtt  be  situated,  adjudicated  upon  in  the  High  Court  of 

Bombay.  *     *     *    The  representative  of  a  deceased  person 

may  be  sued  in  that  court  within  the  jurisdiction  of  which 

the  cause  of  action  with  the  deceased  person  arose  :    Todd  v. 

Parbutty  (o),  a  decision  of  Peacock,  C.J.,  and  Norman,  J. 

The  second  issue  must,  therefore^  be  found  in  the  affir* 
mative  and  for  the  plaintiffs. 

The  defence,  however,  was  mainly  rested  upon  the  issue 
as  to  the  Act  for  the  Limitation  of  Suits  ;  and  the  facts 
upon  this  point  lie  in  a  very  small  compass. 

Hdji  Kh^  Muhammad,  who  appears  to  have  been  a  native 
of  Ajmere,  being  in  Bombay  in  the  year  1865,  borrowed  from* 
the  plaintiiFs  upon  his  personal  security,  first,  a  sum  of  Rs. 
6,000,  either  on  the  24th  September  1865,  the  date  given  in  the 
plaintiffs^  journal  entry,  or  on  the  28th  September  1865,  the 
date  given  in  the  cash-book  entry ;  and  he  borrowed  another 
sum  of  Rs.  5,000  on  the  loth  March  1866.  The  money  was 
paid  in  currency  notes,  but  no  receipt  or  acknowledgment 
was  taken  by  the  plaintiffs  on  either  occasion. 

The  plaintiffs  sent  their  man,  Ganeshdiis  R^mn&th,  a  few 
days  after  the  17th  March  1866,  to  H&ji  Muhammad  Khdn'a 
residence,  near  BycuUa,  to  obtain  an  acknowledgment 
or  promissory  note  from  him.  Ganeshdds  lUmndth  took 
the  firm^s  account  books  with  him,  which  he  showed  to  Hdji 
Muhammad  Kh4n,  who  compared  them  with  his  own  accounts 
and  found  them  correct.  He,  thereupon,  wrote  a  receipt 
for  the  balance;  but  as  it  was  not  stamped,  and  by  the 
provisions  of  the  Stamp  Act  could  not  be  stamped  or  the 
penalty  taken  at  the  hearing,  the  Court  was  compelled  to 
reject  the  document.  Had  it,  however,  been  received  in 
evidence,  it  would  not  have  influenced  the  opinion  at  which 
I  have  arrived  on  this  branch  of  the  case. 

(o)  2  Hyde's  Rep.  18. 


BOMBAY   HIGH   COURT   REPORTS.  433 

Besides  the  interest^  which  appears  throughout  to  have        ^^72. 

been  calculated  at  74  annas  per  cent.^  there  were  two  small   Haroopa'l 

Pkemsuk- 
items  in  the  account^  one  of  Bs.  79-25  and  the  other  of  Bs.        da's 

65.     (His  Lordship  stated  the  facts  with  reference  to  these      abdul 

items,  which  shortly  were,  that  Hdii  Muhammad  Khan  handed  Kha'n  Ha'ji 
'  J  ^  J  Muhammad. 

to  the  plaintifEs  certain  silver  ornaments.  These  the 
plaintiffs  sold  by  the  directions  of  Hdji  Muhammad  Khdn^ 
and  credited  him  with  their  proceeds  before  the  accounts 
were  adjusted.     His  Lordship  proceeded)  : — 

Now,  it  was  upon  these  items,  namely,  of  Bs.  79-25,  and 
Bs.  65,  that  the  learned  counsel  for  the  plaintiffs  endeavour- 
ed to  shew  that  the  adjustment,  which  took  place  with  Hdji 
Muhammad  Khdn  Munshi  one  or  two  or  three  days  after  the 
17th  March  1866,  was  in  fact  a  set-off  and  appropriation  of 
cross-demands,  and  that  the  balance  struck  and  the  pay- 
ment thereby  impliedly  promised  constituted  a  new  consi- 
deration for  the  promise  to  pay  the  settled  balance,  and 
consequently  that  the  present  suit  was   brought  in  time. 

I  think  it  clear  that  there  was  no  mutual  account,  nothing 
in  the  nature  of  a  real  set-off  on  the  side  of  Hdji  Muhammad 
ISh&n.  The  evidence  amounts  to  this  :  The  plaintiffs  make 
up  their  account  and  send  their  servant,  Graneshdds  Bdm- 
ndth  to  Hdji  Muhammad  Khdn,  who  compared  his  accounts 
with  those  of  the  plaintiffs,  and  found  them  to  agree.  The 
parties  are  agreed  as  to  the  calculation  of  interest,  and  Hdji 
Muhammad  Khdn  accepts,  without  any  dispute  or  dissent, 
the  item  of  Bs.  79-25,  the  amount  realized  by  the  sale  of 
the  pair  of  wristlets,  and  also  apparently  the  item  of  Bs.  65, 
the  amount  realized  by  the  sale  of  the  other  ornaments. 

Mr.  Marriott,  on  behalf  of  the  plaintiffs,  argued  that  those 
two  items  were  in  the  nature  of  cross-demands,  and  that  if 
omitted  in  the  particulars  of  demand  in  the  present  suit, 
the  defendant  could  only  have  pleaded  them  by  way  of  set- 
off. I  do  not  think  such  is  the  proper  mode  of  regarding 
those  items. 

Had  Hdji  Muhammad  Khdn  handed  to  the  invuTdm  of  the 
plaintiffs  those  two  sums  in  cash,  the  argument  would  have 
55  H  c 
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• 

1872.       had  no  f otindation  whatever.    Instead,  however,  of  doing 

Habgopa'l  that,  Hi&ji  Mohammad  Eh&n,  to  qnote  (janeshd&a  Bdmndth'a 

DA'8        evidence  in  his  examination*in-chief,   ''  gave  certain  silver 

ABDUL      omamente  to  the  mtmim  with  instnictions  to  seU  them  and 

Kha'n  Ha'ji  credit  them  to    Ms  account."     *    *    *    Hiii  Muhammad 
Muhammad.  * 

Elhdn  constituted  the  plaintifis'  firm  his  agents  to  dispose 
of  the  ornaments  for  what  thej  were  worth  and  to  credit  the 
proceeds  to  his  account.  That  was  done,  and  Hdji  Muham- 
mad Khdn,  on  being  told  the  amount  they  had  realized,  ap« 
pears  at  once  to  have  assented. 

The  transaction  seems  in  substance  the  same  as  if  H&ji 
Muhanunad  EhSn  had  actually  paid  i^e  two  sums  of  Bs. 
79-26  and  Bs.  65  in  cash  to  the  plaintiffs'  munim.  These 
two  items  seem  to  me  to  stand  in  the  same  category  as  pay* 
ments  from  time  to  time  made  on  .account.  H&ji  Mahummad 
Kh&n  had,  in  truth,  no  claim  or  cross*demand  whatever 
against  the  plaintiffs'  firm.  He  had  borrowed  two  sums  of 
Bs.  5,000  each  from  them,  and  all  that  was  required  to  be 
done,  was  to  see  bow  much  had  been  paid  or  credited  on 
account  and  to  calculate  the  interest. 

Ganeshd&s  B&mnfith,  in  his  cross-examination,  said  : 
*'  He  (Hdji  Muhammad  Kh&n)  read  over  item  by  item  and 
said  '  I  have  compared  your  account  and  it  is  correct  ?' " 

This  case  appears  to  me  to  be  governed  by  the  decision, 
on  the  17th  January  1871,  of  Mr.  Justice  Melvill  and  Mr. 
Justice  Kemball  in  Midchand  Ouldbchand  v.  Oirdhar  Mddhav 
(p),  in  which  case  the  court  said,  that  there  were  no  mutual 
transactions,  and  nothing  in  the  nature  of  a  set-off,  but  only 
the  plaintiffs'  accounts  showing  a  debt  due,  and  payments 
from  time  to  time  made  by  the  defendant. 

I  also  think  the  present  case  falls  within  the  principle 
of  the  decision  of  Scotland,  G.J.,  and  Innes,  J.,  in  the  High 
Court  of  Madras  in  the  case  of  Hirada  Karibasappah  v. 
OadigiMtiddappa  {q). 

That  was  in  substance  a  case  of  part  payment  at  intervals 
of  a  varying  debt  and  the  admission  of  the  correctness  of 

(p)    8  BoiiL  H,  0,  Rep.  A.  C.  J.  «.  (y)    6  Mad.  H.  C.  lU»p.  197. 


BOMBAY   KIQH   COCTBT  BBPOBTS..  435 

the  entries  in  the  plaintiffs'  books  and  the  balance  shown  by        ^ft^« 

them.  Habgopa'l 

Pbexsuk- 


The  Court  say  at  page  200  :    ''  To  render  an  airangement,. 


Da's 

V. 

ABDUIi 


come  to  orally  lor  the  payment  of  the  balance  of  an  antece-  Khan  Ha'ji* 

*^  Muhammad. 

dent  debt  on  a  settlement  of  acconnts^  available  here  in 

support  of  a  suit  brought  after  the  expiration'.  o£  the  period 

of  limitation  applicable  to  such  debt^  it  must^  we  are  of 

opinion,  be  clearly  shown  to  have  amounted  to  a  new  yaUd 

contract  to  pay  the  balance,  which  extinguished  the  original 

cause  of  action.    As  observed  by  Parks,  B.,  in  Janes  v.  Byd&r, . 

4  M.  &  W.  32,  'a  mere  acknowledgment  within  the   six: 

years  of  an  antecedent  debt  cannot  be  sufficient..    There  must 

be  a  new  contract.'     In  iki^and  such  an  arrangement  might 

also  be  made  available  in  answer  to  a  plea  of  the  Statute  of 

Limitations  on  the  ground  of  part  payment  evidencing  a 

promise  to  pay  the  balance :   See  on  this  point  Worthhigton^ 

V.  Qrimaditch,  7  Q.  B.  479,  and  the  judgment  oiAlderson  B.. 

in  AaKby  v.  James,  11  M.  &  W.  642.     Bat  that  g^und  i» 

excluded  by  the  provisions  of  the  Indian  Act  of  Limitations.. 

*     *     *    What  we  must  look  to  see  is,,  whether  the  arrange- 

ment  involved  any  new  consideration  for  tho  promise  to  pay 

the  balance.    Now,  where  there  are  cross-demands,  and  on  a* 

settlement  of  accountsi  items,  agreed  to  on  one  sido)  are  wiped. 

out  by  an  appropriation  to  their  discharge  of  admitted  itema 

of  claim  on  the  other  side^  and  thereupon  a  bailee  is  struck. 

and  payment  promised,  the  mutual  agreement  to  set-ofF,  pro 

tanto,  one  set  of  items  against  the  other,,  constitutes  a  new 

consideration  for  the  promise  to  pay  the  settled  balance,  and. 

both  make  a  new  contract.    For  this,  AsKbtf  v.  James,  11  M.. 

&  W.  542,  is  a  direct  authority.    But  where  there  is  na 

cross-claim  to  be  set-o£F,  and  no  new  agreement  ef  appropri-^ 

ation,  a  settlement  of  the  balance  due  on  the  examination  of 

accounts  is  merely  a  statement  of  an  antecedent  debt^    The- 

parties  simply  agree  as  to  how  much  of  the  debt  remains  due. 

_  # 

In  such  a  case  there  is  plainly  no  new  contract.     *    *  ^  * 

"  It  appears  to  as  that  the  arrangement  in  the  present 
case  was  not  such  a  real  settlement,  '^  (namely,  as  that  in  the 
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^87&        cited  case  of  Laycock  v.  Pickles,  33  L.  J.  Q.  B.  43).   "  There 
Hargopa'l   were  no  cross-demands  to  be  set-off  or  appropriated,   but 

PREMSUK-  - 

da's  only  the  plaintiffs'  accounts  of  debts  and  payments  made  on 
Abdul  account  of  the  amount  of  those  debts;  and  the  parties, 
Kha'n  Ha'ji  agreeing  as  to  the  correctness  of  the  items  in  those  accounts, 
ascertained  therefrom  the  balance  of  the  antecedent  debt 
remaining  due  which  the  respondents  promised  to  pay.  In 
effect  they  merely  settled  how  much  was  the  antecedent 
debt  left  undischarged  by  the  payments.  Immediately 
after  the  settlement,  the  appellant  might  have  sued  on  the 
original  cause  of  action,  and,  that  remaining,  the  period  of 
limitation,  in  the  absence  of  a  writing,  continued  to  run 
against  it.  The  cases  of  Reeves  v.  Heame,  1  M.  &  W.  326 
and  Clarke  v.  Alexander  8  Scott,  N.  R.  147,  are  authorities 
bearing  in  support  of  this  conclusion ;  and  the  case  of  Sub^' 
haranta  v.  EastulU  Muttusdmi,  8  Madras  H.  C.  Rep.  378,  is 
in  principle  not  distinguishable.  We  do  not  think  that  it 
makes  any  difference  in  the  decision  oi  the  question  that 
the  alleged  settlement  took  place  before  the  period  of  limita^ 
tion  had  elapsed.^ 


a 


I  have  already  mentioned  that  if  the  receipt,  given  by 
P&ji  Muhammad  Khdn  on  or  shortly  after  the  17th  March 
1866  for  the  balance  then  found  due  on  the  adjustment,  had 
been  received  in  evidence,  my  opinion  would  still  have  been 
the  same. 

By  Sec.  4  of  Act  XIV.  of  1859,  it  was  enacted  that  if  in 
respect  of  any  debt  the  person,  who  but  for  the  law  of  limi- 
tation would  be  liable  to  pay  the  same,  shall  have  admitted 
that  such  debt  or  any  part  thereof  is  due  by  an  acknow- 
ledgment in  writing  signed  by  him,  a  new  period  of  limita- 
tion, according  to  the  nature  of  the  original  liability,  shall 
be  computed  from  the  date  of  such  admission. 

The  nature  of  the  original  liability  in  the  present  case  was 
money  lent  by  a  firm  of  Mdrv&dis  to  Hdji  Muhammad  Khdn, 
and  profoundly  ignorant  of  the  habits  and  customs  of 
India  must  that  person  be,  who  would  suppose  that  Mdrvd- 
clis  would  lend  money  without  interest. 
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By  Clause  9  of  Sec.  1  of  Act  XIV.  of  1859,  suits  brought       1872. 

to  recover  money  lent  or  interest  must  be  brought  within   Haroopa'l 

Phemsuk* 
three  years.      Assuming,  therefore,   that  Hdji  Muhammad        da's 

Kh^  gave  a  receipt  in  writing  on  or  within  a  few  days  of      abdul 
the  17th  March  1866  for  the  balance  then  found  due  on  the  Kha'n  Ha'ji 

MUHAMMAD. 

adjustment  of  accounts,  the  three  years  from  that  date, 
within  which  the  plainti£Fs  ought  to  have  brought  their  suit, 
would  have  expired  before  they  brought  the  present  suit, 
the  plaint  in  which  was  not  filed  until  the  8th  October 
1870. 

The  issue,  therefore,  whether  this  suit  is  barred  by  the 
Act  to  provide  for  the  Limitation  of  Suits  (Act  XIY.  of 
1859),  must  be  found  in  the  affirmative  and  for  the  defend- 
ant. 

The  third  issue,  whether  the  plaintiffs  are  entitled  to  re- 
cover the  amount  claimed  or  any  part  thereof,  must  be  found 
in  the  negative  and  for  the  defendant 

And  I  pass  a  decree  for  the  defendant,  but,  looking  at  all 
the  circumstances  of  the  case,  without  costs,  of  which  each 
party  must  bear  his  own. 

Attorneys  for  the  plaintiffs  : — Macfa/rlane  and  Skipsey. 
Attorneys  for  the  defendant : — Crdigiej  Lynch,  and  Owen. 
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1872. 


Dec.  8. 


[Original  Jurisdiction.] 

CroiMfi  Side, 

In  re  The  Albert  Mills  Company,  Limited. 

Nasarva'nji     Aspa'ndia'eji,      Ma'nikji 

HoRMASJi  and  Gokalda's  Madanji  ...Applicants. 
Shivji  Ma'nikbha'i  and  four  others Bespondenis. 

MandamuB — Oompany-'JurMdiation — Enforcement  of  Bir&etor's 
right  by  Ma  ndamus — Ciuudl  Vacancy, 

The  High  Court  has  jurisdiction  to  enforce  by  Mandamus  the  right  of 
persons  duly  elected  Directors  of  a  Joint-Stodc  Companj  to  exercise  the 
fiinctions  of  Directors  of  such  Company^  if  such  rights  are  interfered  witk 
by  the  Coa^;«ny  acting  through  its  other  Directors. 

Semble  that  the  Court  will  not  refuse  to  interfere  by  Mandamus  in 
such  a  case,  merely  because  the  office  of  a  Director  is  not  a  permanent  office, 
or  because  a  Director  can  be  removed  from  his  office  by  a  spedal  resolution 
of  the  shareholders,  but,  in  a  proper  case,  will  restore  him  to  his  leg&l 
position. 

Meaning  oi  the  words  "  casual  racancy  **  considered. 

AN  the  12tlt  of  September^  Marriott,  in  the  above  case, 
obtained  from  Gbben,  J.,  a  mle>  calling  npon  The  Albert 
Mills  Company^  Limited,  and  ShivjiUidi  M&nikbh&i  and  four 
other  directors  of  the  Companj  to  show  cause  why  a  writ  of 
mandamvs  should  not  issue  requiring  them  to  permit  each 
of  the  abovenamed  applicants  to  exercise  the  office  and 
functions  of  a  Director  of  the  said  Company. 

The  Albert  Mills  Company,  Limited,  was  a  company  regis* 
tered  under  Act  XIX.  of  1857. 

The  facts  of  the  case^  so  far  as  it  is  necessary  to  notice 
them  for  the  purpose  of  this  report,  were  these  .' — By  the 
Articles  of  Association  of  the  Albert  Mills  Company,  the 
number  of  its  Directors  was  limited  to  ten.  Two  of  the 
directors  retired  annually  by  rotation,  and  their  places 
were  filled  up  by  election  at  the  general  annual  meetings 
of  the  shiui'eholders  of  the  Company  that  were  usually  held 
in  the  month  of  October  or  November  in  each  year.  The 
Board  of  Directors  had  power  to  fill  np  any  ^  casual 
vacancy  that  occurred  upon  the  Board. 


» 
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On  the  3rd  of  October  1870,  a  meeting  of  shareholders        ^87^- 

was  held,  at  which,  by  the  election  of  four  additional  direct-       ^^  **• 

,  The  Albbbt 

ors,  the  nnmber  of  directors  was  raised  from  five  to  nine.     Of  Mills  Com. 
these  nine,  two  had  vacated  their  seats  at  the  Board  bef oite  the   ^d,  Nasab- 

next  creneral  meetine  which  was  held  on  the  16th  of  Novem-  .   va'sji 

®  °  Ajbpa'ndia  fi- 

ber 1871,  and  their  places  had  not  then  been  filled  np  by  the  ji,  Ma'kikji 

Board.     At  the  last  mentioned  general  meeting,  two  of  the  ^^  Gk>KALDA's 

remaining  seven  directors  retired  by  rotation  and  were  re-elect-     M  adanji 

ed,  but  nothing  was  said  or  done  at  that  meeting,  with  refer-      Shivji  ^ 

J&A  XIIKB^IA  I. 

ence  to  the  two  *'  casual ''  vacancies  that  then  existed.  On 
the  16th  of  December  1871,  another  casual  vacancy  occurred 
upon  the  Board,  which  was,  however,  on  or  about  the  same 
day,  filled  up  by  the  Board  appointing  a  new  Director  in 
place  of  the  Director  who  had  then  retired.  On  the  1st  of 
February  1872,  Jehdngir  Hormasji,  one  of  the  seven  direct- 
ors then  on  the  Board,  died,  but  no  steps  were  at  that  time 
taken  to  fill  up  the  *'  casual "  vacancy  caused  by  his  death. 

On  the  25th  of  July  1872,  several  shareholders  of  the 
Company  sent  in  a  requisition  to  the  directors,  requiring 
them  to  call  an  extraordinary  general  meeting  of  the  share- 
holders of  the  Company  for  the  following  purposes  : — I. — To 
increase  the  number  of  directors  of  the  Company  to  ten  or  to 
such  less  number  as  the  meeting  might  determine.  11. — To 
fill  up  the  offices  so  created  by  the  election  of  qualified  per- 
sons. This  requisition  was  laid  before  the  Board  of  Direct- 
ors on  the  12  th  of  August,  and  in  pursuance  of  it,  a  meet- 
ing of  the  shareholders  was,  by  the  order  of  the  directors, 
advertised  for  the  4th  of  September  following. 

On  the  2nd  of  September  1872,  a  majority  of  the  direct- 
ors passed  a  resolution,  appointing  Bhavdni  Yishvan&th 
Devdat  Ddnu,  and  Bhagvdn  Bhav&n  to  act  as  directors, 
thus  raising  the  number  of  directors  to  nine. 

At  the  extraordinary  general  meeting  held  on  the  4th  of 
September,  a  majority  of  the  shareholders  elected  the 
three  applicants  directors  of  the  Company,  treating  the  ap- 
pointment made  by  the  Board  of  Directors  upon  the  2nd  of 
September  1872  as  null  and  void.     The  present  application 
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1B7^-        was  in  effect  made  for  the  purpose  of  establishing  the  vali- 

In  re        dxtj  of  the  election  of  the  applicants^  and  the  invalidity  of 

Mills  Com-  the  appointment  made  by  the   Board  of  Directors  on  the 

Tsni^NAlAB-  2nd  of  September  1872.     It  was   alleged  that  the  majority 

vA'Nji      Qf  the  Board  of  Directors  was  acting  in  direct  opposition  to 

^LSPA  NDIA  R" 

ji,  Ma'nikji  the  wishes  of  a  large  majority  of  the  shareholders. 

HORMASJI 

MadanS^^      The  rule  came  on  for  argument  before  Green,  J.,  on   the 

„  ^-  18th  of  November  1872. 

Shitji 

Ma'nikbha'i. 

Anstey  and  Latham  showed  cause : — ^L — The  present  is  not 

a  proper  subject  for  a  mandamusj  as  the  Albert  Mills  Com- 
pany is  not  a  public  Company,  and  the  object  for  which  the 
writ  is  sought  by  this  application,  is  not  to  compel  the 
performance  of  a  public  duty ;  in  which  case  only  will  a 
mandamus  issue  against  a  private  Company :  E.  v.  London 
Assurance  Company  (a),  22.  v.  The  Bank  of  England  (6), 
Com.  Dig.  Tit.  Mandamus  B.  Yin.  Abr.  Tit.  Mandamus, 
where  B.  v.  Cutlers  Company  and  B.  v.  Ounmakers  Company 
(c)  are  cited.  See  also  Vaughan  v.  Ounmakers  Company  (d),  B. 
V.  Turkey  Company  (e),  JR.  and  Middletonv.  Corporation  of  New 
Biver  {fj.  The  cases  of  Thames  Hansen  Dock  Co.  v.  Boss  {g) ; 
Anonymous  case  {h)  and  Da  Costa  y,  Bussia  Co,  {i},  are  relied 
upon  by  text  writers  as  decisions  to  the  contrary,  but  in  the 
former,  there  is  a  mere  dictum^  and  the  cases  in  Strange  are 
not  of  authority. 

n. — Even  if  the  court  has  jurisdiction  to  issue  a  manda* 
mus  in  a  case  like  the  present,  it  will  not,  in  its  discretion, 
interfere  in  the  management  of  the  affairs  of  a  private  Com- 
pany :  Mogley  Y.  Alston  {j),  Beg,  v.  Alderson  (k),  Foss  y, 
Harbottle  {l),  Atwool  v.  Merryweather  (m).  East  Pant  du 
United  Lead  Mining  Company  {Limited)  v.  Merryweather  (n). 
Beg.  V.  Victoria  Park  Co,  (o). 

(a)    5B.  &Ald.899.        (b)    2  R  &  Aid.  620. 

(c)  W.  Eelj  280.        (0{)  6  Mod.  82.    {(«)  2  Burr.  943,999. 

(/)  Siderfin.  169  ;  S.  C.1  Levins  123. 

(g)    4  M  &  G.  552.        (A)    2  Strange  696. 

(i)    iWrf  783  ;  S.  C.  FiUg.  4. 

O' )  1  PhiOippB  790.  (k)  1  Q.  B.  878.        (I)  2  Hare  461. 

(m)  37  L.  J.  Ch.  35.  (n)  2  H.  &  M.  264  (o)  1  Q,  B.  288. 
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III.     As  the  office  is  full,  a  writ  of  gfito  warranto  is  the        1872. 


proper  remedy.     At  any  rate  the  writ  of  mandamus  onght  to        In  re 
be  directed  to  the  persons  de  facto  in  possession  :  Com.  Dig.  mills  Con- 
Tit.  Mandamus  B,  ;  R.  v.  Mayor  of  Colchester  (p),  Exparte  tkd^nIhar^ 
Nash  (a).  ,   VA^", 

^^'  ASPANDLA.B- 

IV.  The  office  of  a  director  is  a  temporary  one,  from  g»  Ma'nikji 
which  he  can  be  removed  at  the  will  of  the  shareholders  :  a  Qokalda's 
mandamus ^  therefore,  will  not  lie  to  compel  him  to  be  admit-  t,. 

ted  to  his  office  :  Tapping  on  Mandamus  p.  175  ;  LeRoy,  v.  ma'nikma'i. 
Campi(m   (r).    Hill  r.    The  Queen    {s),    Evam^  v.  HeaH  of 
Oak  Benefit  Society  {t) ;  Com.  Dig.  Tit.  Mandamus. 

V.  The  Board  of  Directors  had  power  to  fill  up  the 
vacancies  that  existed  on  the  Board  on  the  2nd  of  September 
1872,  as  they  were ''  casual  "  vacancies,  and  nothing  occurred 
at  the  general  meeting  of  the  16th  of  November  1871  to 
alter  their  character. 

They  also  contended  that  the  application  was  not  a  bond 
fide  one. 

Marriott,  in  support  of  the  rule : — On  the  first  point,  there 
is  no  other  remedy  open  to  us,  and  in  such  a  case  a  mandamus 
invariably  issues  :  Tapping  on  Mandamus  p.  18,  R.  v.  The 
Commissioners  for  inclosing  lands  in  the  Parish  of  Dean 
(m),  B.  v.  Severn  Railway  Oo.  (v),  R.  v.  WiWs  Canal  Co.  («?). 
The  cases  cited  by  Lindley  on  Partnership  p.  889  and  from 
Strange,  are  conclusive.  See  B.  v.  Eastern  Counties  Railway 
Co.  (jc). 

The  cases  cited  on  the  second  point  have  no  application. 
We  do  not  ask  the  court  to  interfere  in  the  private  concerns 
of  the  Company,  but  to  have  our  legal  rights  preserved  to  us. 

On  the  third  point,  he  cited  R.  v.  Rector  of  Birmingham 
(2/),  R.  V.  Mayor  of  Cambridge  (z) ,  R.  v.  Borough  ofBossiny 
{a),    case  of  Aberysiwith  (6).     As  to  the  de  facto  directors 

(p)  2  Term  Rep.  269.  (5)  15  Q.  B.  92. 
(r)  Siderfin  14.         (*)  8  Moore,  P.  0.  C.  138.         (t)  12  Jur.  N.  S.  163. 

(i«)  2M.  &S.  80.  (w)  2B.  &Ald.646. 

(w)  3  Ad.  &  E.  477.  (x)  10  Ad.  &  E.  665. 

(y)  7  Ad.  and  E.  264.  (2)  4  Burr.  2008. 

(a)  2  Strange  1003.  (6)  Ibid  1157. 
06  HC 
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1872.       not  being  served,  he  said  he  only  asked  for  a  rule  for  a 

/» re       mandamus  and  that  they  could  come  in  on  the  return  of 
The  Albbbt 
Mills  Goiff-  the  wnt. 

PAHT,  LiHI- 

TBD,  Nasab-      ^  ijq  jj]j3  fourth  point.     It  is  not  sufficient  that  a  person 

VA  WJI  *  .  * 

Aspa'ndl&'b-  is  removable  at  pleasure  to  prevent  the  court  from  interf er- 

HoBMAsji  &  ing,  the  option  must  have  been  exercised :  Tapping  on  Man- 

Mf^2^1'^  damns  p.  175 ;  R.  v.  Slatford  (c),  B.  v.  Mayor  of  Oxford  (d). 

_  ^'  Directors  are  only  removeable  by  special  resolution. 

Sbivji  "^  '^    ^ 

Afl  to  the  fifth  point,  he  contended  that  the  directors  had 
only  power  to  fill  ^'  casual  vacancies/'  and  that  two  of  these 
filled  up  on  the  2nd  of  September  had  ceased  to  be  casual, 
by  the  intervention  of  a  general  meeting,  and  that  con- 
sequently there  were  three  vacancies  which  the  shareholders 
filled  by  electing  the  applicants  on  the  4th  of  September. 

The  Honourable  C.  /.  Mayhew,  Acting  Advocate  General, 
appeared  for  the  Directors. 

Cur.  adv.  vult 

Green,  J.  : — In  the  above  matter  on  the  12th  day  of  Sep- 
tember 1872  on  motion  made  on  behalf  of  Nasarvdnji 
Aspandidrji,  Minikji  Hormasji,  and  Gokaldds  Madanji,  a 
rule  was  granted  calling  upon  the  Albert  Mills  Company 
and  on  Shivji  M&nikbh&i,  AlULrakhd  Shivji,  Nasar- 
v&nji  Ardesar  Wadia,  Trikamji  Velji  and  Yallabhd&s  Van- 
drdvandds  (whom  I  shall  hereafter  refer  to  as  the  respond- 
ent directors)  to  show  cause  why  a  writ  of  m,a/ndamus 
should  not  issue  requiring  them  to  permit  each  of  the  ap- 
plicants, namely,  Nasarv&nji  Aspandidrji,  M&nikji  Hormasji, 
and  Gk>kaldds  Madanji  (whom  I  shall  hereafter  refer  to  as 
the  applicants)  to  exercise  the  office  and  functions  of  a 
director  of  the  said  Company.  Cause  was  shown  against  the 
rule  being  mode  absolute  on  the  18th,  19th,  and  21st  days 
of  November  last  by  Mr.  Anstey  and  Mr.  Latham  on  behalf 
of  the  Company,  by  Mr.  Mayhew,  Advocate  General,  on 
behalf  of  the  respondent  directors,  and  Mr.  Marriott  was 
heard  in  reply  and  in  support  of  the  rule.     Mr.  Farran  stated 

(e)    5  Mod.  317.        (i)    2  S«Ik»id  428. 
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that  he  waa  instnicted  to  watch  the  case  on  behalf  of  Jehdn-        1872. 


irir  Hormasji,  another  of  the  directors.     A  considerable  mass  ^    /w  *■« 
®  ^  _  .  The  Albrbt 

of  affidavits  has  been  filed  in  the  matter  by   the  parties^  a  Mills  Com- 

.  great  part  of  the  matter  contained  in  which  is,   in   my  opi-  ^gj,  nasa^^ 

nion,  not  very  relevant  to  the  qnestions  which  have   to   be  ^^^^''^ 

defcermined  by  the  court.     As  to  much  of  that  matter,  how-  n,  Mamikji 

HOBMASJI   & 

ever,  I  must  admit,  after  a  second  perusal  of  the  affidavits,  Gokalda'b 
that  it  is  less  irrelevant  than  at  first  sight  it  appeared  to  mo     ^^^^^^^ 
to  be.  „  Shivji 

The  first  objection  raised  on  behalf  of   the  Company   and 
respondent    directors,   was,    that  the  present  case  is   not 
one  in  which   courts  in   England   would    (apart  from   the 
provisions    of  the   Common    Law   Procedure    Act    1854) 
grant  this  remedy,  and  that  the  writ  is   granted  only  to  en- 
force the  right  to  exercise  an  office  in  some  public  corpora- 
tion, or  if  directed  to  a  private   corporation,  it  is  granted 
only   where  the   purpose,  for  which    the    writ   is  sought, 
has  a  public  character.     There  is  no  doubt  that  in   earlier 
times  there  was  an  indisposition  to  grant  this  remedy  in 
the  case  of  corporations  established  for  trading  or  private 
purposes,   even  though  such  corporations    were  public   in 
the  sense  that  they  had  been  established  by  Royal  Charter 
or  special  Act  of  Parliament.     But  there  are  many  instances 
in  recent  times    [some  of  which  are  cited  in  Norris  v.    The 
Irish  Land  Co.  (e)]   in  which  the  courts  have  interfered  by 
mandamus  to  enforce  rights  in  corporations  established  for 
private  trading  purposes.     I  am  unable  to  draw  any  distinc- 
tion in  this  respect  between  trading  corporations  established 
by  Royal  Charter  or  special   Act  of   Parliament  and  those 
established  under  the  general  powers  of  the  statutes  for  the 
registration  and    incorporation   of  joint   stock   companies. 
Both   classes  of  corporations  are  alike  private  as  regards 
their  nature  and  the  purpose  for  which  they  are  established, 
and  alike  public  having  regard  to  their  derivation  of  a  cor- 
porate character  from  Royal  prerogative  or  legislative  power. 
The  cases  collected  in  Mr.  Lindleys'  work  on  Partnership, 
2nd  edition,  pp.   890-891,  afford  a    mimber  of  instances 

(c)  8  EU.  &  BL  512. 
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^^'^^'       where   the  courts  in  England  in  recent  times  have  interfer- 

Inre       ed  in   the    case    of  corporationa  established    for    trading 
The  Albert  i  ,  .         ,         .  ^ 

Mills  Com-  purposes   when  the  case   is  otherwise  a  proper     one   for 

TBD  Nasar-  their  interference  and  when  no  other  remedy  is  ayailable;- 
vA'Nji       ^^^  J   have  been  unable  to  trace  any   distinction   drawn 

ASPANDIA  R-  •' 

ji,  Manikji  between  tradinor  corporations  established  by  Royal  Charter 

HORMAfiJI,  &,  .  T  J         J 

Gokalda's  or  special  Act  and  those  established  under  the  general 
ADANji  g^imteg  relating  to  joint  stock  companies.  In  one  case, 
Shivji  that  of  Stewa/rd  v.  Oreaves  (/),  Parke,  B.,  expresses  an 
'  opinion  that  the  Company  in  question  in  that  case  (which  was 
a  banking  copartnership  established  under  the  general 
powers  of  7  Geo.  IV.^  c.  46^  and  not  a  corporation  at  all) 
would  be  compellable  by  law  (I  presume  by  mandamus,  as  I 
do  not  know  what  other  means  of  legal  compulsion  there 
would  be)  to  appoint  a  public  officer^  if  none  existed^  in 
whose  name  the  copartnership  might  be  sued.  So  in  The 
Thames  Haven  Dock  Go,  v.  Rose  {g)  both  Tindal,  C.J.,  and 
Maule^  J.J  expressed  an  opinion  that  when  the  number  of 
directors  of  a  Company  incorporated  by  a  private  act  has 
fallen  below  the  number  fixed  by  the  Act  for  carrying  on 
the  business  and  concerns  of  the  Company,  a  Tnandamus 
would  be  granted  to  compel  the  filling  up  of  the  vacant 
places.  I  am  of  opinion  on  this  point  that  according  to  the 
present  state  of  the  law  in  England,  and  apart  from  the 
provisions  of  the  Common  Law  Procedure  Act  1854,  the 
right  of  persons  duly  elected  directors  of  a  company  incor- 
porated under  the  Joint  Stock  Companies  Acts  to  exercise 
the  office  and  functions  of  directors  would,  if  interfered  with 
on  the  part  of  the  company  acting  through  the  other  direct* 
ors  or  officers  of  the  company,  be  enforceable  by  mandamus. 
I  am  at  a  loss  to  see  by  what  other  remedy  the  right  of  such 
persons  could  be  enforced,  unless  a  writ  of  m^andamtis  were 
grantable ;  and  the  absence  of  any  other  remedy  has  been 
always  regarded  as  a  strong  ground  for  the  court  to  award 
such  writ. 

It  was  then  contended  that  even  assuming  that  the  appli- 
cants had  been  duly  elected  directors  of  the  Compaiiy,  the 

(/)    lOM.  4W.  711.        (ff)    4M.&G.  662. 
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court  ought  not  to  compel  effect  to  be  given  to  such  election        ^^^^ 
by  reason  of  the  precarious  nature  of  the  office  of  director  in        In  re 

The  A.LBEBT 

a  company  constituted  as  the   present  Company  is,    and  mills  Com- 

having  regard  in  particular  to  the  76th  article  of  association.  Twr^NAaAR- 

On  this  point,  the  cases  of  Evcms.  v.  The  HeaH  of  Oak  Benefit      va'nji 

Society   {h),  and  Hill  v.  The  Queen  (i),  were    relied  upon,  ji,  Manakji 

In  both  cases,    however,  the  applicant  had  been  actually   Gokald'as 

removed  from  the  office  in  which  he  sought,  by  mandamus,     Madakji 

to  be  re-instated,  and  the  court  being  of  opinion  that  the      Shf^ji 

_     _  Ha'nikbhai. 

persons  by  whom  such  removal  had  been  resolved  upon  had 

a  discretionary  power  to  efiPect  such  removal,  the  exercise  of 
such  discretion  was  not  to  be  interfered  with  by  mandamus. 
I  doubt  whether  the  law  can  be  taken  to  be,  that  where  the 
remedy  by  mandamus  to  enforce  the  right  of  a  person  to  ex- 
ercise an  office  is  otherwise  properly  applicable,  that  the  court 
ought  to  abstain  from  applying  that  remedy  merely  because  a 
discretionary  power  of  dismissal  or  removal  resides  somewhere 
and  may  possibly  be  exercised,  unless  the  power  has  in 
fact  been  exercised,  and  the  question  is  whether  that 
exercise  should  be  interfered  with.  On  another  branch  of 
the  case,  however,  this  power  conferred  on  a  meeting  of 
shareholders  by  article  76  to  remove  directors  at  pleasure 
has  a  material  bearing  in  this  respect,  namely,  Aat  the  ma- 
jority of  the  shareholders  have  a  sufficient  and  adequate 
remedy  in  their  own  hands  against  the  alleged  opposition  of 
the  respondent  directors  to  admit  the  applicants  to  exercise 
the  powers  and  functions  of  directors,  and  the  fact  that 
another  remedy  is  provided,  though  it  may  not  take  away 
the  jurisdiction  to  grant  the  writ,  is  a  strong  circumstance 
to  influence  the  court  to  abstain  from  interfering  in  that 
way.  I  have,  however,  treated  of  these  objections  to  the 
granting  of  the  writ  in  this  case  less  fully  than  would  other- 
wise have  been  necessary,  by  reason  of  the  conclusion  I  have 
arrived  at  on  the  vital  question  of  the  right  of  the  applicants 
to  claim  the  character  of  validly  elected  directors.  If  they 
have  no  such  right  their  right  to  the  writ  falls  to  the  ground 
at  once,  and  I  proceed  to  investigate  this  question  without 

(A)    12  Jul.  N.  S.  163.        (0    8  Moo.  P.  C.  138. 
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^^^^'       saying  more  on  the  several  points,  interesting  and  otherwise 
In  re       important  as  they  may  be,  which  have  been  raised  in  arga- 

ThB   A.LBBBT 

Mills  Com-  ment. 

PANT,  LlMI- 

TBD,  Nabab-       |-gig  Lordship  then  proceeded  to  state  the  facts  of  the  case 
AsPANDiA'B-  which,  in  his  opinion,  showed  that  it  would  be  undesirable  to 
HoBMABJi,  k  grant  a  mandamiiis  in  the  present  instance  and  continued  :  ] 
^£^AN«^   The  whole  matter,  however,  seems  to  me  to  resolve  itself  into 
».  this.    Were  there,  on  the  2nd  September  1872,  three  casual 

Man iKBHA'i.  vacancies  in  the  board  and  were  the  directors  on  that  day 
legally    (t.6.,  within  the  powers  of  their  articles  of  associa- 
tion) justified  in  appointing   Bhav&ni  Yishvandth,  Bhagvdn 
Bhav^n,  and  Devdat  Dh&ni  to  fill  such  vacancies  ?     If  they 
were,  then  the  general  meeting  of  the  4th  September  1872  had 
no  power  to  appoint  the  three  applicants  as  directors,  there 
being  already  9  duly  appointed  directors   of  the  Company. 
As  to  the  propriety  of  this  resolution  of  the  directors  of  the 
2nd  September  1872  in  the  face  of  a  requisition  for  a  general 
meeting   of  shareholders   to   appoint  three    new  directors, 
and  which  meeting  had  been  summoned  for  two  days  after- 
wards, it  is  for  a  general  meeting  of  shareholders  to  pronounce; 
the  only  question  now  is  was  the  resolution  legally  valid  f 
What  then  is  a  casual  vacancy  under  article  72  ?     The  word 
''  casual  '^   in  itself  means  something   fortuitous,  something 
not  anticipated  or  predetermined.     As  used  in  article  72,  it 
denotes  a  vacancy  occurring  otherwise  than  by  reason  of 
retirement  on  account  of  seniority  of  appointment  (which  is 
a  vacancy  anticipated  and  occurring  necessarily  in   ordinary 
course)  and  includes  vacancies  occurring  by  reason   of  death 
or  the  occurrence   of  the  casual  events   specified  in  Article 
67.     If  this  be  so,  then  there  is  no  doubt  that  at  the  time  of 
the  general  meeting  of  November  1871  there  were  two  casual 
vacancies  iii   the  board  and  two  vacancies  not  casual,  i.e., ' 
occurring  by  reason  of  the  retirement  of  the  two  directors, 
AlUrakhi&  Shivji  and  Vallabhd&s  Yandrdvand&s  by  rotation. 
The  two  non-casual  vacancies  were  filled  up  by  the  reappoint- 
ment of  the  two  retiring  directors.     It  seems  not  to  be  con- 
tested that  before  that  meeting  the  board  might  have   filled 
up  the  two  casual  vacancies  arising  by  Surupchand  Damarsi 
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and  Tribhavandds  Jagjivandda  haying  become  disqualified.        ^^1^- 

I  cannot  understand  how  the  occurrence  of  that  meeting  can  ^     /»  re 

T   ^^^  Albert 
have  taken  from  these  two  vacancies  their  casual  character.  It   mills  Goh- 

is  argued  that  as  the  two  casual  vacancies  existed  and  the  ted  Nasab- 

shareholders  were  silent  as  to  the  filling  of  them,  an  intention  ^ J^^j^/j^. 

not  to  fill  them  may  be  presumed.     As  to  any  expressed  in-  Ji,  Manikji 

tention  on  their  part  not  to  fill  them,  it  is  not  suggested  that  &  Gokalda's 

there  is  a  vestigfe  of  evidence  of  it.     Then  subsequently  to         ^^^^^ 

the  fireneral  meetine  of  November  1871  there  occurred  an       Shivji 

tiii.-ni  i»«Ai>  Ma'NIKBIIA't. 

undoubted  casual  vacancy  by  the  death  in  February  1872  of 
Hormasji  Pestanji.  I  cannot  see  that  any  such  inference  as 
is  suggested  is  necessarily  to  be  drawn  from  the  omission  of 
the  shareholders  at  the  meeting  of  November  1871  to  fill  up 
the  places  of  Surupchand  Damarsi  and  Tribhuvandds  Jag- 
jivandds,  which  had  become  vacant  during  the  preceding 
year ;  and  I  consider  that  it  is  quite  as  reasonable  to  infer 
from  that  silence  that  the  shareholders  did  not  desire  to 
interfere  with  the  power  of  the  directors  to  fill  up  these 
vacancies  (a  power  which  it  cannot  be  denied  existed  down 
to  the  time  of  the  meeting)  as  to  make  the  other  inference 
which  is  contended  for.  For  these  reasons,  I  am  of  opinion 
that  the  appointment  by  the  directors  present  on  the 
2nd  September  of  Bhavdni  Vishvandth,  Bhagvdn  Bhav&n 
and  Devdat  Dhdni  to  be  directors  was  a  valid  one  and  that 
the  appointment  by  the  general  meeting  of  shareholders  on 
the  4th  September  of  the  applicants  as  directors  was  not  a 
valid  one.  If  this  be  so,  the  whole  right  and  title  of  the 
applicants  to  have  the  writ  granted  fjeJls  to  the  ground,  and 
I  must,  therefore,  discharge  the  rule  and  with  costs. 

Attorneys  for  the  applicants  :  — Manisiy  amd  Fletcher. 

Attorneys  for  the  respondents : — Heam,  Clevelcmdand  Peile. 


Jan.  25. 
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^^f^  [Appellate  Criminal  Jurisdiciton.] 

Reg.  v.  Habgovanda's  and  Harkissanda's. 

Extraordinary  juriBdiction  of  High  Court — Offence  not  constituted  hy 
CLcts  proved — Cheating — Indian  Penal  Code,  Sec,  417. 

Where  the  High  Court  was  of  opinion  (in  a  case  in  which  no  appeal 
lay  to  it)  that  the  facts  foond  by  the  Court  that  tried  the  prisoners  and 
the  Court  of  appeal  from  such  Court  did  not  constitute  the  offence  of 
cheating  of  which  the  prisoners  had  been  convicted,  the  High  Court,  in 
the  exercise  of  its  extraordinary  jurisdiction,  reversed  the  conviction  and 
sentence. 

To  justify  a  conviction  for  the  offence  of  cheating  there  must  be  some 
evidence  of  an  intention  to  cheat  at  the  time  when  the  promise  (the 
omission  to  perform  which  completes  the  offence  of  cheating)  is  made. 

TN  this  case  the  accused,  HargovincUis  and  Harkissandds, 
-^  were  tried  by  Manekjee  Cowasjee  Entee,  Magistrate 
F.  P.  at  Broach,  for  the  offence  of  cheating,  and  on  the 
4th  September  1871  were  convicted  and  sentenced  each  to 
suffer  rigorous  imprisonment  for  a  period  of  six  months  and  to 
pay  a  fine  of  Rs.  500  or^  in  default^  to  undergo  imprisonment 
of  the  same  kind  for  a  further  period  of  three  months. 

On  appeal^  the  Session  Judge  of  Surat  (W.  H.  Newnham) 
upheld  the  conviction  and  sentence.  The  facts  of  the 
case  sufficiently  appear  from  the  following  decision  of  the 
Session  Judge : — 

'^  It  appears  from  the  evidence  that  the  two  appellants 
owed  some  Rs.  900  to  one  Manohardfis  and  on  his  threaten- 
ing to  sue  them^  Hargovandds  agreed  to  mortgage  their 
house,  and  a  stamp  paper  was  procured  and  a  bond  drawn  up 
and  Hargovand&s  signed  it.  It  was  to  be  completed  by  his 
brother's  signature  and  attested.  Afterwards,  however, 
Hargovand&s  demanded  an  advance  of  Rs.  200  more  for 
another  creditor,  which  Manohard&s  refused  to  make ;  while 
Hargovind&s  refused  to  have  the  bond  completed  till  he 
received  this  money.  It  never  was  completed^  for  both  the 
appellants  made  a  mortgage  of  the  house  to  one  Uchrutlal, 
and  Manohard&s,  hearing  of  this,  went  to  the  Sub- Regis- 
trar's office  to  try  and  hinder  the  bond  being  registered. 
But  this  could  not  be  done. 


Habkissan- 
da's. 
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*^  Hargovandds  tries  to  prove  that  the  Rs.  919  entered  in        ^^72. 
the  uncompleted  bond,  included  the  Rs.  200  he  demanded,       Re»- 
and  that  he  would  not  have  the  bond  completed,  because  'Haboovan 

da's 

Manohardds   would  not  pay  him  the  Rs.  200  till  it  was  re-         and 
gistered,  and  would  not  make  a  separate  entry  of  the  200 
rupees  in  the  bond ;  but  he  has  totally  failed  to  shew  this.     I 
find  the  facts  to  be  as  set  forth  above. 

*'  The  Magistrate  has  held  that  the  concealment  of  the  in- 
tention to  mortgage  to  UchrutlAl  was  a  deception  which 
induced  •  Manohardds  to  '  omit  to  do  ^  what  he  would 
naturally  have  done,  viz.,  prosecute  his  claim  against  the 
appellants,  and  has  convicted  both  of  them  of  cheating,  hold- 
ing that  Harkissandds,  the  brother,  must  have  known  of  the 
proposed  mortgage  of  their  only  immoveable  property  to 
Manohardds.  I  think,  although  Manohdrdas  ought,  per- 
haps, to  have  at  once  broken  off  negotiations  and  sued, 
when  he  found  the  Rs.  200  insisted  on,  that  there  is  no 
doubt  that  he  was  dishonestly '  kept  in  play '  till  the  mort- 
gage to  Uchrutldl  was  effected  without  his  being  informed 
of  it.  The  active  party  in  this  business  was  Hargovandds  ; 
but,  as  the  Magistrate  remarks,  thare  is  every  reason  to  sus- 
pect that  Harkissandds  knew  of  the  affair,  although  he  kept 
himself  in  the  back-ground.  This,  however,  would  not  be 
enough  to  convict  him,  if  it  were  not  that  Manohardds 
deposes  that  he  sent  to  call  both  the  appellants  to  complete 
the  deed,  and  that  Ichhdshdnkar,  who  is  in  his  service,  says 
that  he  went  and  called  Harkissandds,  telling  him  for  what 
he  was  wanted,  on  which  Harkissandas  promised  to  come, 
but  did  not.  I  agree  with  the  Magistrate  that  both  the 
appellants  practised  a  fraud  on  Manohardds,  and  reject  the 
appeal.^' 

On  the  30th  November  1871,  a  petition  was  presented  to 
the  High  Court  on  behalf  of  the  accused,  praying  that  the 
record  and  proceedings  of  the  case  might  be  sent  for  under 
its  extraordinary  jurisdiction  and  the  conviction  and  sen- 
tence passed  by  the  Magistrate  F.  P.  reversed.  The  peti- 
tion was  granted. 
57  H  0 
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1^72.  The  case  was  heard  by  Gibba  and  Melvill,  JJ.,  on  the  25th 

Bbo.       January  1872. 

Haboovah-       Shdntdrdm   Ndrdydn    for  the  petitioners  submitted  that 
and        there  was  no  eyidence  of  intention  to  cheat  which  would 
da's.     '  warrant  the  conviction.      He  contended  that  the  transaction 
was  purely  a  civil  one. 

Dhirajldl  Malhvrddda  (Grovemment  Pleader)  : — ^The  ac- 
cused^with  the  view  of  obtaining  time  from  their  creditor  and 
inducing  him  to  delay  the  institution  of  a  suit,  made  a  pre- 
tended offer  to  mortgage  their  property  and  then  jnthdrew 
from  the  bargain.  {MelvUl,  J. : — ^Then  in  every  case  in  which 
a  man  says, '  Don't  sue  me,  I  will  pay  you,'  and  does  not  pay, 
he  cheats.) 

If  he  offered  to  mortgi^  property  and  obtained  time  by 
that  offer,  never  intending  to  complete  the  mortgage,  that 
would  be  cheating.  {MelvUl,  J. : — ^How  does  it  appear  that, 
when  the  mortgage  was  offered,  he  intended  not  to  complete 
it  ?)  There  is  no  evidtoce  to  shew  that,  unless  we  look  to  the 
subsequent  conduct  as  fumishingsuch  evidence.  {MehnU,  J, : — 
The  subsequent  conduct  shews,  if  anything,  that  the  accused 
at  first  made  the  offer  to  mortgage  and  intended  to  complete 
it,  but  afterwards  changed  his  mind  and  would  not  complete 
the  transaction,  unless  Bs.  200  were  paid.) 

Feb  Cubiam  :-— The  Court  being  of  opinion  that  the  &ct8 
found  do  not  constitute  the  offence  of  cheating,  reverses  the 
conviction  and  sentence. 

Cowvietion  and  sentence  revereed. 
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[Appellatb  Criminal  Jurisdiction.]  ^\ 

Rbg.  v.  Kika'bha'i  Parbhuda's. 

Ikfamatum^Ckatye^Strictnesa  of  proof-^Poum-t  of  Sigh  Court  as  a 

Court  of  reviaum. 

In  framing  a  chazge  of  defamation  under  Act  XXV.  of  1861 ,  it  is  not 
neceaaaiy  to  negative  the  ezoeptionB  contained  in  Sec.  490  of  the  Indian 
Penal  Code. 

It  ifl  not  an  error  in  law  for  a  Judge  to  require  a  person  accused  of 
defamation  to  proTe  the  Bereral  distinct  imputations  contained  in  a 
libellous  article  published  by  him,  with  the  same  strictness  with  which 
he  would  be  required  to  prove  them  if  he  were  the  defendant  in  a  ciTil 
action. 

The  High  Oourt,  as  a  court  of  revision,  cannot  interfere  with  the 
findings  of  the  lower  appellate  court  on  questions  as  to  the  truth  of  the 
allegations  contained  in  a  libel  or  the  bondjldei  of  the  accused,  but  upon 
such  questions  are  bound  by  the  findings  of  the  lower  court 

fTHIS  was  an  application  for  the  exercise  of  the  court's 
extraordinary  criminal  jurisdiction. 

The  accused,  Kikdbhdi  Parbhudds,  the  Editor  of  the 
Ouzerat  Mitra  newspaper^  was  convicted  of  defamation  by 
Mr.  JaggjivandhdsEhusdld&Sj  Magistrate  Full-power  at  Surat, 
and  sentenced  to  pay  a  fine  of  Rs.  500,  or  in  default  of  pay- 
ment, to  undergo  simple  imprisonment  for  five  months. 
From  this  conviction  and  sentence,  Kikdbh&i  Parbhudds 
appealed  to  the  Session  Judge  at  Surat  (W.  H.  Newnham), 
who  reduced  the  fine  to  one  hundred  rupees  pmd  the  impri- 
sonment in  default  of  payment  to  one  month's  simple  impri- 
sonment. 

The  facts  of  the  case  were  as  follows: — 

In  the  Ovaerat  Mitra  of  the  1st  of  October  1871^  there 
appeared  a  coipmunicated  article,  which,  when  translated, 
ran  thus : — 

RAILWAY  POLICE. 

With  regret  it  is  to  be  written  that  the  police  employed  in  the  rail- 
way for  the  protection  of  the  people  and  prevention  of  offences  now-a- 
days,  forget  their  duty,  commit  and  abet  offencea 

We  hear  of  many  instances,  and  also  personally  notice  thenr  here,  of 
numerous  police  peons  themselves  committing  thefts  of  goods  arriving  at 
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1872.        the  8tatioii|  or  of  abetting  the  same,  and  of  many  of  them  being  arrested 
^Zq         wid  punished.    They  do  not  only  commit  thefts  or  abet  them,  but  ill-treat 
V.  passengers  in  a  great  many  ways.    If  any  poor  Tillager  or  ignorant  per- 

Kika'bha'i  8on  go  on,  after  leaving  the  train  and  delivering  his  ticket,  with  a  some- 
▲BBHUDA8.  ^jjj^i;  heavy  bundle,  a  peon  immediately  stops  or  seiies  him,  and  says, 
*^  (yome,  fool,  where  are  you  running  with  such  a  large  bundle.  It  must 
be  weighed  and  paid  for.''  The  poor  and  ignorant  villager  does  not 
know  the  rule  or  practice,  and  thinks  in  his  mind,  what  wiU  be  done 
after  the  bundle  is  weighed,  and  in  a  confounded  state  of  mind  from  the 
appearance  of  a  harsh  messenger  with  a  dark  coat  says,  *^  MeeyarSaheb,  its 
contents  are  not  heavy,  let  me  go,  I  am  a  poor  man.  What  will  be  the 
amount  of  fare  ?"  The  Meeya-Saheb  then  observes :  "Tell  the  truth.  Are 
you  a  poor  man  ?"  That  man  says,  "  Yes,  Sir."  Meeya  says,  "  The  fare 
will  amount  to  10  or  12  annas,  but  from  your  appearance  I  pity  you,  so 
pay  me  6  annas  and  I  will  settle  ever3rthing.''  The  poor  man  then  takes 
out  about  two  annas  from  his  pocket.  The  Meeya  Saheb  then  speaks 
thus :  "  Favour  is  not  accepted  with  gratitude.  I  am  going  to  settle  the 
brother-in-law's  12  annas'  work  for  6  annas,  when  he  offers  2  annas. 
Don't  you  understand  that  that  master,  seeing  your  bundle,  sent  me  to  get 
it  weighed  and  to  recover  the  fare,  and  what  answer  can  be  given  to  him 
about  the  matter  P"  Thus  a  quarter  or  half  a  rupee  or  two  annas  are  ex> 
torted.  In  the  same  way,  the  ignorant  parents  of  children  under  the  age 
of  3  years,  in  case  there  is  no  ticket,  are  threatened,  and  small  bribery  is 
extorted  from  them  for  self-use.  Many  instances  of  the  kind  are  seen. 
One  recent  instance  is  given.  Last  Sunday  when  the  first  train  was  to 
start  from  this  place  for  Bombay,  a  Bania  was  coming  down  from  the 
upper  part  of  the  station,  and  a  Mussalman  with  a  white  coat  and  white 
cloth  about  his  head  was  sitting  at  the  gate  down  stairs.  The  latter 
stopped  the  former  and  required  him  to  produce  a  pass,  but  he  replied 
that  he  had  no  pass.  The  Mussalman  said  that  a  pass  worth  2  annas 
must  be  given.  The  Bania  asked  him  whether  he  required  this  know- 
ing who  he  was,  or  without  knowing  anything,  and  told  him  who  he  was 
and  that  no  pass  or  pice  would  be  given  to  him.  On  hearing  this, 
the  Meeya-Saheb  was  offended,  and  observed,  *'I  know  you,  you  are  come 
as  a  big  Sowkar.  Your  pride  will  now  be  entirely  exposed."  He  then 
called  2  or  3  peons,  who  were  stopping  at  a  distance,  and  said  to  them  : 
**  Arrest  this  man.  He  went  up  without  a  pass  and  was  now  running 
away."  The  Bania  said  that  he  was  a  Company's  servant,  and  asked 
whether  he  was  to  be  allowed  to  go  or  not  Fakirbhai  (beggar)  then 
said  that  although  the  Bania  was  servant  of  the  Company  or  their  father^ 
he  would  not  let  him  go  without  a  pass.  The  Bania  was  really  a  ser- 
vant of  the  Company,  and  he  went  up  and  informed  another  officer  of 
the  Police  of  the  above,  and  he  oame  down  and  allowed  him  to  go,  but 
said  nothing  to  the  peon,  who  sat  in  the  disguise  of  a  beggar,  for  not 
having  his  dress  on.  Such  ill-treatment  on  the  part  of  the  Police  is 
often  seen. 

The  sole  cause  of  the  above  ill-treatment  appears  to  be  that  the  peons, 
havildars  and  other  servants  of  this  department,  generally  belong  to  the 
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lower  classes,  and  on  getting  a  coat,  consider  themselves  possessed  of  full  1872. 

power  and  behave  with  impertinence.    What  rule  of  the  police  allows  ^^7 
one  to  be  on  duty  without  his  dress  I  «. 


The  peons  misappropriate  exces»-fares  and  cause  loss  to  the  Company, 
through  its  servants.  In  like  manner  the  Company  is  obliged  to  com- 
pensate for  goods  stolen  while  under  its  charge.  The  Company  spends 
a  large  sum  of  money,  on  account  of  the  police  department,  to  prevent 
losses,  but  the  members  of  this  departmeut  occasion  such  losses.  Do 
the  high  officers  of  the  Company  then  not  give  warnings  to  the  officers 
of  the  police  ?  If  they  do  so,  the  irregularities  of  the  kind  may  be  at- 
tributed to  neglect  on  the  part  of  the  officers  of  the  police.  If  such  is 
not  the  case,  the  peons  should  be  held  to  be  disregardf  ul  of  their  duty 
and  officers.  No  other  cause  appears  besides  those  two.  We,  therefore, 
only  recommend  that  it  is  necessary  for  the  Company  to  keep  a  little 
more  supervision  over  this  department. 

Received  from  outside. 

The  Magistrate  upon  the  evidence  found,  (1)  that  the 
charges  made  in  the  libel  were  not  true ;  (2)  that  they  were 
not  made  in  good  faith  ;  and  (3)  that  the  accused  could  not 
claim  the  benefit  of  exceptions  1,  2,  and  9,  under  Section  499 
of  the  Indian  Penal  Code. 

The  Session  Judge  generally  agreed  with  the  Magistrate  ; 
but  being  of  opinion  that  malice,  in  the  vulgar  acceptation 
of  the  term  as  opposed  to  its  legal  signification,  was  not 
shown,  reduced  the  sentence. 

The  application  was  heard  by  Lloyd  and  Kehball^  JJ.,  on 
the  2nd,  7th,  and  8th  October  1872. 

Aiistey  (with  him  Shdntdrdm  Ndrdyan  and  Nagindds  TuU 
sidds)  for  the  applicant : — 

The  charge  was  improperly  drawn  up,  inasmuch  as  it 
does  not  negative  the  exceptions  contained  in  Sec.  499  of  the 
Indian  Penal  Code,  which  must  be  taken  to  be  incorporated 
in  Section  500,  as  the  word  "  defame^^  is  used  therein.  The 
provisions  of  Sections  26  and  27  of  Act  XVIII.  of  1862  are,  in 
spirit,  applicable  to  this  case,  though  it  has  been  tried  in  the 
Mofussil.  The  general  rule  of  law  is  that  proof  of  charges 
involving  fmud,  bad  faith,  and  similar  allegations,  always  lies 


Kika'bha'i 
Pabbhuda'b. 
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^872.       on  the  person  making  them,  and  in  this  case  the  onus  ought 
Bbo.       to  have  been  thrown  upon  the  prosecntion  by  a  properly 
EikI'b.^'i  drawn  up  charge. 

P.4BBHUDA'a. 

As  respects  the  merits  of  the  case^  it  is  not  necessary 
to  require  the  same  strictness  in  proving  the  truth  of 
the  libellous  allegations  in  criminal  as  in  civil  cases  un- 
der the  English  law^  and  if  a  single  case  of  each  sort  of 
misconduct  attributed  to  the  police  is  proved^  that  ought  to 
be  held  to  be  sufficient.  With  regard  to  the  question  of  good 
&ith  and  public  good^  the  Judge  ought  to  have  decided  as  a 
point  of  law  whether  the  occasion  of  the  publication  was  a 
privileged  one  or  not;  and  if  the  privilege  was  exercised  in  the 
bond  fide  belief  that  the  allegations  were  true^  the  publication 
of  the  article  ought  to  have  been  held  justified,  particularly 
as  the  Judge  has  found  that  there  was  no  actual  malice.  The 
following  authorities  were  cited  in  support  of  the  application : 
Taylor  on  Evidence,  p.  71,  103,  Beg.  v.  Newma/n  (a),  Ths 
Maharaja  Libel  Case,  Lister  v.  Ferryman  (6),  Stace  v.  OriffUh 
(c),  Wason  v.  Walter  (d). 

Pirozshaw'  Merwanjee  Mehta  (with  him  Chwnilal  MdnekUU) 
in  Buppoii)  of  the  conviction  : — 

The  charge  was  properly  framed  according  to  the  clear 
and  express  wording  of  Sections  235-6-7  of  the  Criminal 
Procedure  Code  ;  and  Section  26  of  Act  XVIII.  of  1862 
does  not  apply  to  Mofussil  courts.  As  to  the  justification 
by  truth,  the  criminal  law  in  this  respect,  when  it  first 
allowed  this  plea,  was  rendered  identical  by  6  &  7  Vict., 
C.  96,  Section  6,  with  the  law  in  actions  for  defamation,  which 
is  that  every  allegation  must  be  substantially  proved  by 
specific  instances.  The  Judge  has  found  as  a  matter  of  fact 
that  the  libellous  imputations  in  this  case  were  not  so  proved, 
.  and  his  finding  is  conclusive  and  cannot  be  questioned  in 
this  court.  As  respects  the  question  of  good  faith  and  pub- 
lic good,  both  according  to  English  and  Indian  law  on  this 

(a)  1  E.  &  B.  558,  577.  (b)  L.  Rep.  4  Ho.  Lo.  621. 

(c)  L.  Rep.  2  P.  0.  420.  (d)  L.  Rep.  4  Q.  B.  73. 
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Bubjectj  it  is  necessary  to  show   that  due  care  and  attention        ^^72. 
have  been  exercised  before  good   faith   can  be  established.        Beg. 
Section  52  of  the  Indian  Penal  Code  must  be  taken  to  add  an   kika'bha'i 
essential  constituent  element  to  the  ordinary  acceptation  of  P^bbhudab, 
the  term  *'  good  faith.^'     The  Judge  has  founds  as  a  fact^  that 
due  care  and  attention  were  not  exercised,  and  was  therefore 
rightin  holding  that  good  faith,  the  burden  of  proving  which 
lay  in  such  a  case  as  this  upon  the  defendant,   was  not  prov- 
ed.    The  following  authorities  were  cited  in    support  of  the 
argument ;  Reg.  v.  Dv/rzoolla  cmd  others  (/),  Sealy.  v.  Bam 
Narain  Bose    (^),    Beg.  v.  Punaram  Doss  (h),  J^anson  v. 
,    8tua/rt  (i).  Holmes  v.  Catesby  {j ),  Clarkson  v.  La/wson  (ft), 
SeUham  v.  Blackwood  (Z),  Weaver  v.  Lloyd  (m),  Wilhneit  v. 
Harmer  (n),  Chalmers  y.  Shackell   (o),  B.  v.  Newman  (jp), 
Campbell  v.  Spottiswoode  (qr).  The  Maharaj  Libel  case,  How- 
ard V.  MtUl  (r). 

Feb  Cubiam: — This  is  an  application  for  the  exercise  of  this 
court's  extraordinary  jurisdiction  on  behalf  of  one  Kikdbhdi 
Parbhud&s,  who,  as  editor  and  publisher  of  the  '^  Ouzerat 
Mitra/'  was  charged  with,  and  convicted  of,  having  in  an 
article  headed  Railway  Police,  and  published  in  his  paper 
issued  on  the  1st  October  1871,  defamed  the  whole  body  of 
police  employed  on  the  B.  B.  and  C.  I.  Railway  by  imputing 
to  them  theft,  abetment  of  theft,  extortion  from  passengers 
on  the  railway,  and  breach  of  trust.  The  Magistrate  Pull- 
power,  who  tried  the  case,  found  that  the  accused  had  failed 
to  establish  that  the  imputations  made  concerning  the 
police  were  true,  or  that  he  had  acted  in  good  faith  in 
publishing  those  imputations,  and  sentenced  Eokdbhdi  to  pay 
a  fine  of  Rs.  500  (five  hundred),  or  to  suffer  five  months' 
simple   imprisonment.     An    appeal    was    preferred  to  the 

(f)    9Calc.  W.  Rep.  Or.  R.  33.  (g)    4  Ibid.  22. 

(A)    2  Ibid.  36  ;  3  Ibid.  45.  (0    2  Smith's  L.  C.  57  (6th  edn.) 

(f)     }  Taunt.  543.        (k)    6  Ring.  266. 

(Ij    11  C.  B.  111.  fm)    2  R.  *  C.  678. 

(n)    8  C.  &  P.  696.        (o^    6  C.  &  P.  475. 

(p)    1  E.  A  R.  577.        (q)    3  B.  &  S.  769. 

(r)    1  Rom.  H.  0.  Rep.  App.  Uxxv. 
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1872.       Session  Jndge^  who  affirmed  the  finding  of  the  Magistrate 
Rbo.        Pull-power  on  the  two  points  above  noted,  but  reduced  the 
Kika'bha'i    sentence  to  one  of  Rs.   100  fine,  or  in  default,  one  month's 
ABBHUDAs.  imprisonment  (simple),  on  the  ground  thatKikdbhdi  appear- 
ed from  the  evidence  to  have  erred  more  through  careless- 
ness than  of  express  malice.     Dissatisfied  Kik&bhdi  aska  for 
our  interference  on  the  following  grounds  : — 

(a)  That  the  conviction  and  sentence  are  contrary  to  law  ; 

(Istly)  Because  the  B.  B.  and  C.  I.  Railway  Company's 
police  was  not  definitely  mentioned  in  the  article  complained 

of; 

(2ndly)  Because  the  charge  did  not  deny  the  existence  of 
circumstances,  bringing  the  article  complained  of  within  the 
exceptions  to  Section  499,  Indian  Penal  Code. 

(3rdly)  Because,  upon  the  evidence  believed  by  the  lower 
court,  and  upon  the  facts  found,  the  assertions  in  the  article 
in  question  contained  ought  in  law  to  have  been  held  to  be 
true  ; 

(4thly)  Because,  even  if  not  held  to  be  strictly  true,  yet 
upon  the  evidence  believed  by  the  lower  courts  and  upon 
the  facts  found,  the  assertions  in  the  article  in  question 
contained,  ought  to  have  been  held  to  have  been  made  in 
good  faith  for  the  public  good. 

(c)  The  lower  court,  applied  the  rules  of  pleading  and 
procedure  in  civil  suits  under  English  law  to  this  case  in  hold- 
ing that,  in  establishing  the  truth  of  the  allegations  charged 
as  a  libel,  the  accused  must  prove  strictly  (and  not  substan- 
tially) that  such  allegations  are  true. 

(d)  The  lower  court  excluded  nearly  the  whole  of  the 
evidence  from  its  consideration  on  the  ground  that  Rattan- 
shankar  and  Edalji  Jehangirsha  alone,  out  of  the  whole 
of  the  witnesses,  say  that  they  communicated  instances  of 
misconduct  to  the  petitioner,  whereas  the  whole  of  the 
evidence  was  useful  to  prove  the  bona  fides  of  the  petitioner. 

(e)  The  Magistrate  Full-power  refused  to  receive  certain 
evidence  material  to  the  case  of    the  petitioner,  and  this 
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irregularity,  even  though  complained  against  to   the  lower        ^^78 
court,  was  not  rectified.  Hkq. 

r. 

(/)     The  lower  court  havinff  found  that  there  was  no    Kika'bha'i 
^•^  '  ®  Pabbiiudas. 

malice,  ought  to  have  reversed  the  conviction  and  sentence, 
especially,  as  the  evidence  tendered  for  the  prosecution  to 
prove  a  malicious  motive  was  not  believed  by  the  lower 
court. 

With  regard  to  the  first  two  points  but  few  words  are 
necessary.  As  to  the  application  of  the  imputations  to  the 
complainants,  the  Railway  Police  stationed  about  Surat,  all 
the  circumstances  clearly  indicate  the  intention  of  the  accused 
so  to  apply  his  words.  This  has  been  definitely  found  by 
both  the  lower  courts  as  a  fact,  and  it  is  a  matter  of  surprise 
to  us  that  such  an  objection  should  have  been  taken  here. 
On  the  second  point,  Mr.  Newnham  was  perfectly  right  in 
holding  that  it  was  unnecessary  that  the  charge  should  have 
negatived  the  exceptions  contained  in  Sec.  499 ;  the  language 
of  the  Criminal  Procedure  Code  is  perfectly  clear,  and  the 
section  referred  to  in  the  charge  is  the  section  under  which 
the  offence  is  punishable,  and  not  the  section  which  defines 
the  offence.  The  main  objection  contained  in  the  remaining 
points  is,  that  the  Judge  ought  to  have  found  that  the  impu- 
tations made  by  the  accused  were  true,  and  that  the 
accused  in  publishing  them  acted  in  good  faith — and 
the  question  we  have  to  determine  is,  whether  the  Judge 
committed  any  error  in  law  in  afiirming  the  finding  of  the 
Magistrate  P.  P.  on  these  points.  It  was  strongly  pressed 
upon  us  at  the  outset  that  Mr.  Newnham  was  wrong  in 
law  in  holding  that  the  burden  of  proving  good  faith  lay 
on  the  accused.  Mr.  Newnham  however  was  in  our  opinion 
quite  right  in  putting  out  of  his  consideration  the  provisions 
of  Sec.  27,  Act  XTIII.  of  1862,  as  having  reference  only  to 
this  court  in  its  original  jurisdiction,  and  though  we  are  not 
prepared  to  endorse  his  reasoning  and  to  hold  that  in  every 
case  of  alleged  defamation  the  onus  is  on  the  accused  to 
prove  good  faith,  still,  we  think  that,  bearing  in  mind  the  fact 
in  this  case  that  the  accused  imputed  to  the  complainants 
particular  criminal  acts  which  injurious  charges  were  capable 
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Reo. 


_  of  proof,  Mr.  Newnham  rightly  refused  to  presume  good  faith 

^^'       and  ruled  that  it  was  for  the  accused  to  show  a£Srniatively 

Kika'bha'i  as  matter  of  defence,  that  he  came  within  those  exceptions 

'  in  Sec.  499,  involving  good  &ith  under  which  he  claimed  to 

excuse  himself. 

It  has  not  been  disputed  that  the  imputations  on  the  com- 
plainants were  libellous  and  consequently  malicious  but  they 
have  been  justified  on  the  grounds,  that  they  were  true,  it 
being  for  the  public  good  that  they  should  be  published,  and 
that  they  were  made  in  good  faith  as  respecting  the  conduct 
of  public  servants  in  the  discharge  of  their  public  functions, 
in  other  words  accused  pleaded  the  legal  occasions  and  cir- 
cumstances set  forth  in  exceptions  1,  2  and  9  to  Sec.  499  In- 
dian Penal  Code  as  excluding  his  responsibility.     Two  whole 
days  were  consumed  in  endeavouring  to  show  on  behalf  of 
the  accused  that  the  Judge  was  wrong  in  law  in  his  findings 
on  the  above  points,  but,  whatever  may  be  our  own  views  as 
to  the  merits  of  the  case,  it  appears  clear  to  us  that  whether 
the  Session  Court  rightly  or  wrongly  decided  as  to  the  truth 
of  the  allegations  and  the  bona  Jides  of  the  accused's  conduct, 
we  have  no  power  as  a  court  of  revision  to  interfere.    As  re- 
gards the  truth  of  the  imputations  it  was  urged,  that  Mr. 
Newnham  had  failed  to  draw  a  proper  distinction  between  a 
civil  action  and  a  criminal  prosecution,  and  ought  to  have 
found  that  the  charges  were  true  in  substance ;  but,  in  the 
first  place,  we  are  unable  to  perceive  that  the  Session  Judge 
was  wrong,  as  a  matter  of  law,  in  requiring  the  several  distinct 
imputations  contained  in  the  libellous  article  to  be  proved, 
and,   secondly,  whether  or  no  the  said  imputations  were 
sufficiently  justified  by  the  facts  proved  was  a  matter  of  fact 
which  cannot  here  be  called  in  question.     Fault  has  been 
found  with  the  Judge's  remark  that  the  charges  were  "  not 
proved  as  they  should  be,''  but  this  appears  to  us  to  mean 
that  they  were  not  substantially  true,  in  other  words,  that 
they  were  not  justified  by  the  evidence. 

So  also,  in  the  case  of  the  judge's  finding  as  to  the  good 
faith  of   the  accused  in  making  the   imputations  on  Uie 
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character  of  the  complainants,  much  has  been  said  about  a  _ 
justifying  occasion  and  the  duty  of  the  Judge  to  decide  as  a       ^^^ 
matter  of  law,  whether  the  present  was  such  an  occasion  as   Kika'bha'i 
to  rebut  the  inference  of  malice^  and  great  stress  was  laid  on 
the  judgments  of  two  learned  Judges  of  the  late  Supreme 
Court  of  Bombay  in  the  Maharaj  Libel  Case.  No  doubt  where 
the  occasion  is  pleaded  by  way  of  justification  and  excuse^  the 
question  whether  or  no  the  occasion  gives  the  privilege  is 
one  of  law  for  the  Judge,  but  this  is  at  best  but  a*  qualified 
protection  do  pendent  on  the  question  whether  the    publica- 
tion has  been  made  in  good  faith,  and  this    is  a  question  of 
fact  which  the  Judge  has  decided  against   the   accused  and 
which,  whether  rightly  or  wrongly  decided,  is  conclusive  so 
far  as  we  are  concerned.     The  law  on    the   point   is   clearly 
laid  down  in  all  the  text  books  relating  to  the  subject,  and 
we  find  the  same   rule  enunciated  in  the  judgments   above 
referred  to.     Sir  M.  Sausse,  after  quoting  the  definition  of  a 
*'  justifying  occasion"  from  the  judgment  of  Baron  Parke 
in   Toogood  v.  Spijring,  1  C.  M.  &  R.  193,  says  :  "  In  cases  of 
this  kind   when  tried  before  a  jury  it  is  their  province  to 
find  whether  the  communication  was  made  himd  fide  or  not* 
and,  if  in  the  aflBb:Tnativo,  it  becomes  the  duty  of  the    Judge, 
as  matter  of  law,  to  decide  whether  the  occasion  of  the  pub- 
lication was  such  as  to  rebut  the  inference  of  malice  or  in 
accordance  with  the  definition  in  Bromage  v.  Prosser  («)  whe- 
ther there  was  any    legal   justification    or  excuse  for  the 
wrongful  act.     I  have  thus  to  investigate  and  decide  first 
whether  th^  publication  was  made  bond  fide  by  the  defend- 
ants, and  next,  if  it  were,  whether  then  a  legal  justification 
or  excuse  is  to  be  found  in  the  surrounding  circumstances 
proved  in  this  case  for  the  libel  upon  private  character  which 
the  publication  contains/'     And  Sir  Joseph  Amould  simi- 
larly says :     "  The  doctrine  of  justifyii^g  occasion  as  deduced 
from  the  authorities  is  this.     The   essence  of  libel  is  malica 
Pri/ndfade  every  publication  containing  matter  tending  to 
defame  or  criminate  another  is  held  to  be  libellous  ;  that  is, 
malice,  the  essence  of  libel,  is  legally  inferred  from  the  mere 
fact  of  publishing  of  another  that  which  tends  to  criminate 

(»)    4;B.&C.  247. 
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1872.       or  defame  him.   But  the  jtrimd  facie  inference  may  be  repel- 
Beg.       led;  it  may  be  shown  that  the  circumstances  under  which  the 
Kika'bha'i  publication  took  place  were  such  as  to  preclude  the  legal 
^^**®"^^®"  inference  of  malice  arising  from   the  mere  fact  of  publi- 
cation^ and  constitute  a  justifying  occasion  for  publishing 
that  which  tends  to  defame  and  criminate  another.     *    *     *■ 
*     As    to    what    will    constitute    a    justifying  occasion    the 
points    principally    to  be   attended    to  are  these. — First, 
the    publication    must    be  bond  fide,   i.e.,   at  the  time   of 
publication  the  writer  must  honestly  and  upon  fair  reason- 
able grounds  bdieve  that  which  he  publishes  to  be  substan- 
tially true.   Secondly,  the  publication  must  be  with  regard  to 
a  subject  matter  in  which   the   party  publishing  has  an 
interest,   or  in  reference  to   which  he  has   a  duty.     Thirdly, 
those  to  whom  the  publication  is  addressed  must  have  an 
interest  and  a  duty  in  some  degree  corresponding  to  his  own.'^ 

Exception  has  been  taken  to  Mr.  Newnham's  observation 
(after  declaring  the  truth  of  the  allegations  to  be  not  proved) 
that  "If  however  they  were  made  in  good  faith  ;  it  is  un- 
deniable that  they  would  be  for  the  public  good.**  But  in 
saying  this  he  appears  to  us  clearly  to  recognize  the 
principle  of  qualified  exemption  as  comprehending  the  case 
of  a  communication  made  honestly  with  a  view  to  the  dis- 
charge of  a  legal  or  moral  duty.  It  must  be  borne  in  mind 
that  we  are  not  trying  this  case,  we  shall,  therefore,  confine 
ourselves  strictly  to  the  law  of  it.  The  whole  case  was  open 
before  the  judge  in  appeal,  and  he  has  held  that  instead  of 
acting  with  good  faith  on  an  occasion  recognized  by  the  law, 
the  accused  acted  carelessly  and  negligently  in  publishing 
the  imputations,  though  without  any  fixed  malicious  motive ; 
and  upon  this  finding  we  are  unable  to  say  that  he  commit- 
ted any  error  in  law  in  affirming  the  conviction  by  the  Full 
Power  Magistrate,  the  question  of  civil  and  criminal  liability 
being  indeed  clearly  identical  though  it  was  argued  to  the 
contrary.  It  seems  hardly  necessary  for  us  to  observe  in 
conclusion  that  the  Session  Judge  was  right  in  looking  to 
Sec.  52  of  the  Indian  Penal  Code  for  the  defamation  of  good 
faith,  though  the  point  has  been  disputed  in  argument 
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With  regard  to  the  remaining  objection  of  exclosion  of       ^^72. 
evidence^  we  think  that  the  Jadge  was  not  wrong  in  law  in       Beg. 
rejecting  evidence  of  general  reputation  where  the  question    kika'bha'i 
of  the  truth  of  definite  chains  was  in  issue,  and  also  in  Pabbhuda's. 
refusing   consideration    to   what  had    been   published    on 
former  occasions  in  the  same  paper  by  another  editor. 

The  result  is  that  we  must  reject  this  application. 

Petition  Bqeded, 


In  re  George  Blackwell. 

Ifiiolvency — European  British  horn  avlject — Jurisdktum — ]  1  o&  12^  Fie., 
c.  21.,  *.  6 — Letters  Patent  of  High  Court,  CI.  18. 

A  European  British  bom  subject,  residing  in  the  Bombay  Presidency 
but  outside  the  local  limits  of  the  jurisdiction  of  the  High  Court,  is  enti- 
tled to  come  to  Bombay  and  present  a  petition  in  the  Court  for  the  Relief 
of  Insolvent  Debtors  and  obtain  the  benefit  of  the  Indian  Insolrent  Act, 
as  the  original  jurisdiction  of  the  Supreme  Court  is  in  that  respect  con- 
tinued to  the  High  Court  by  Clause  18  of  its  Letters  Patent. 

npHE  petitioner  in  this  case  was  a  British  bom  subject.  He 
had  a  house  in  Puna  in  which  he  used  to  reside  with 
his  family.  He  came  to  Bombay  about  the  month  of 
September  1871,  being  then  out  of  employment,  leaving  his 
family  at  Puna  and  resided  sometimes  at  an  hotel  and  some- 
times with  his  friends ;  and  on  the  15th  December  1871,  while 
so  temporarily  resident  in  Bombay,  he  filed  his  petition  and 
schedule ;  when  the  case  came  on  for  hearing  he  had  left 
Bombay  to  take  up  an  appointment  at  Sattara. 

Marriott  for  the  opposing  creditors  opposed  the  insolvent's 
discharge  on  the  grounds  {inter  alia)  that  he  was  not  resi- 
dent within  the  local  jurisdiction  of  the  High  Court,  and 
therefore  was  not  entitled  to  his  discharge.  He  cited  in  re 
Cochbum  (a) ;  in  re  Tietkins  (6). 

Starling  for  the  Insolvent  cited  Hohroyd  v.  Owynne  (c), 

(a)  2  Ind.  N.  S.  Jur.  326.     (6)  1  Beng.  Law  Rep.  0,  C.  84, 

(c)  1  Rose  118 ;  S.  C.  2  Taunt.  176. 
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^^^*  GiBBS,  J. : — ^As  in  this  case  I  am  of  opinion  that  the  second 

/«  r«  gronnd  of  opposition  has  entirely  failed,  the  sole  point  that 
BlaokweiiL.  remains  for  decision,  is  that  of  the  jurisdiction  of  this  Court 
to  grant  the  insolvent  his  discharge.  This  question  of  juris- 
diction is  of  some  importance.  The  present  charter  of  the 
High  Gouit^  cl.  18^  gives  the  judge,  sitting  ininsolvency, power 
•  "to  have  and  exercise,  within  the  Presidency  of  Bombay, 
such  powers  and  authorities  with  respect  to  original  and 
appellate  jurisdiction  and  otherwise^  as  are  constituted  by 
the  laws  relating  to  insolvent  debtors  in  India.''  By  the  5th 
sec.  of  the  Insolvent  Debtors*  Act  11  &  12  Vic,  ch.  XXI., 
any  person  who  shall  reside  within  the  jurisdiction  of  any  of 
the  Supreme  Courts  at  Calcutta,  Madras,  and  Bombay  shall  be 
able  to  take  the  benefit  of  the  Act.  Now  this  jurisdiction  is 
to  be  found  in  the  charter  of  the  late  Supreme  Court,  and 
the  clause  runs  thus,  (clause  28)  :  "  The  jurisdiction,  powers, 
and  authorities  of  the  said  Supreme  Court  of  Bombay  shall 
extend  to  all  such  persons  as  have  been  heretofore  described 
and  distinguished,  in  our  charters  of  justice  for  Bombay,  by 
the  appellation  of  British  subjects,  who  shall  reside  within 
any  of  the  £Etctories  subject  to,  or  dependent  upon  the  Govern- 
ment of  Bombay  -"  and  by  the  next  section  jurisdiction 
is  given  ''  over  the  inhabitants  of  Bombay,''  meaning  the 
town  and  island.  Thus  the  jurisdiction  of  the  late  Supreme 
Court  was  twofold — ^local,  as  respected  the  inhabitants 
of  the  town  and  island  of  Bombay;  and  personal,  as  re- 
garded European  British-bom  subjects,  as  they  are  now 
called,  residing  in  any  part  of  the  territories  subject  to 
the  Bombay  Government.  This  latter  jurisdiction,  as  re- 
gards civil  actions,  does  not  now  exist,  but,  as  regards  the 
Insolvent  Court,  it  has  not  been  interfered  with.  Mr.  Black- 
well  is  a  European  British-bom  subject,  and  even  if  his 
residence  at  friends'  houses  or  at  an  hotel  in  the  island 
of  Bombay  at  the  time  he  filed  his  petition,  was  not  sufficient 
— and  this  the  court  would  hesitate  to  affirm  after  the  case  of 
Hohoyd  V.  0un/?m6,-— the  judgment  of  Sir  Barnes  Peacock 
in  re  Cockbwm  seems  decisive  to  show  that  he  is  enti* 
tied  tp  seek  for,  and  that  it  is  competent  for  this  court  to 
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extend  to  Him^  the  benefit  of   the   Indian   Insolrent  Act.        1872. 


That  learned  judge  observed  that  Mr.  Justice  Norman's  in  re 
decision  dismissing  the  insolvent's  petition  for  want  of  juris-  blackwbll. 
diction  was  good^  because  his  then  residence^  Gkirden  Beach^ 
was  not  within  the  local  limits  of  the  jurisdiction  of  the  High 
Court  at  Calcutta  ;  "  and,*'  he  adds,  "  it  was  not  shown  that 
the  petitioner  was  a  European  British  subject" — clearly  inti- 
mating that,  if  it  had  been,  the  jurisdiction  would  have  been 
complete,  as  it  would  apparently  have  also  been  had  he  been 
a  servant  of  Government.  In  the  case  In  re  Tietkins  a 
temporary  residence  o{  an  insolvent  at  an  hotel  solely  for 
the  purpose  of  filing  his  petition  under  the  Act,  and  an 
immediate  departure,  was  apparently  held  insufficient  "  re- 
sidence^'  to  give  jurisdiction,  but  the  decision  also  turned  on 
the  fact  that  the  petitioner's  permanent  residence  was  at 
Cawnpore,  in  the  N.  W.  Provinces,  beyond  the  jurisdiction 
of  the  High  Court,  which  by  the  last  charter  of  1865  was 
limited  to  Bengal  Proper.  I,  therefore,  hold  that  the  juris- 
diction is  clearly  sufficient,  and  finding  no  cause  of  opposition 
proved,  direct  the  petitioner  to  be  sworn  to  the  truth  of  his 
schedule  and  discharged. 
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No.  VIII.  of  1868 216 
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No.  XIV.  OF  1869.— ,Scc  Execution 
OF  Decree,  1. 
Sec.   26. — See      Bombay     Civil 
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No.  XVIII.  OF  1869— 

Secs.  32,  34  and  35 45 

Seo.  40 44 

Sec.  41 43 

Article  13,  Schedule  II. — See 
Stamp. 

Article  18    44,  45 

Article  19  45 

No.  X.  OF  1S70 177,  179 

No.  I  OF  1871,  Secs.  6  and  27.— St^e 

Pound-keeper. 

No.  VIII.  OF  1871. — Sec  Registra- 
tion, 2. 

Sec.  33. — See  Stamp 

No.  IX.  of  1871    263,  424  n. 

Article  123  105,  112 

Articles  131  and  132  ...112 

No.  XV.  of  1871,  Si:c.  26    216 


No.  I.  of  1872— 

Secs.  1  and  2 36(5 

Sec.  5 366,  368 

Sec.  6 366 

Sec.  24. — iJ?ee  Person  in  authc>rity. 

Sec.  28    360 

Sec.  37    216 

Sec.    167. — See    Person    in    au- 
thority. 

ACTS,  BOMBAY— 

No.  VI.  op   1862.— ^ee   Talukdari 

VV  ATA Ttf 

No.  III.  OF  1863    124,  133 

Secs.  6  and  7. — See  Execution  of 
Decree,  1. 

No.  V.  OF  1864. — See  Extraordinary 
Jurisdiction  op  High  Court. 
Mam.latdar's  Order,  Suit  to  set 
aside.  Mortgage  without  Pos- 
session, 1  56,  57 

No.  II.  OF  1865. — See  Municipal 
Ground  Rates. 

No.  11.  OP  1866 251 

No.  VII.  OP  1866  118,  120 

'  No.  X.  OF  1866  21G 

No.  IV.  OP  ISG7.—See  Municipal 
Ground  Rates. 

No.  VII.  OF  1867— 

Sec.  21   349,  350 

Sec.  27. — See  Police  prohibition 
Sec.  29   153 

ACTS      OF      PARLIAMENT.— ^t^e 

Statutes. 

ADJUSTMENT  OP  ACCOUNTS.— 

In  order  that  an  unsigned  adjust- 
ment and  settlement  of  accounts 
may  operate  to  give  a  fresh  start- 
ing point  from  which  limitation 
commences  to  run,  there  must  be 
cross  demands,  the  striking  of 
the  balance  between  which  con- 
stitutes a  new  consideration  for  the 
promise,  on  the  part  of  the  person 
against  whom  the  balance  is  found, 
to  pay  the  balance  so  settled. 
Mulchand  QiUabchand  v.  Qirdhar 
Md^lhav  (8  Bom.  H.  C.  R^p.  A. 
C.  J.  6)  followed.  Hargopdl 
PremsuJcdds  v.  Ahdtd  Khdn  Haji 
Mifham  mad     429 
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ADMINISTRATION  OF  MINOR'S 

ESTATE,  SUIT  FOR— 

A  suit  to  compel  a  minor's  guardian, 
appointed  under  Act  XX.  of  1864, 
to  account  for  his  administration 
of  the  minor's  estate,  cannot  be 
properly  brought  in  the  Court  of 
a  Subordinate  Judge  or  in  any 
Court  but  in  the  Principal  Civil 
Court  of  the  District  where  the 
property  is  situate,  if  it  be  in  one 
district ;  but  if  it  be  in  more  dis- 
tricts than  one,  then  in  the  Prin- 
cipal Civil  Court  of  the  district  in 
which  the  minor  has  his  residence. 
Uiamr/fm  MonihMl  v.  Bdmivodhar- 


cUis  Mdnikl/.l 
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ADMISSIONS.— iSee  Suit  Heabd  and 
Determined. 

AKRIBA,  MEANING  OF  TERM.— 
See  Wakp. 

ALIENATION  OF  TALUKDARI 
VILLAGE. — See  Talukdari  vil- 
lage. 

ALLOWANCE  BY  GOVERNMENT. 

— See    Immoveable  Property,  2. 

ALTERATION  OF   SENTENCE.— 

See  Person  in  Authority. 

ALTERNATIVE  CASE.— 

Where  a  lessor  sues  to  eject  his 
tenant  on  the  expiration  of  the 
latter's  term,  or  for  breach  of  the 
conditions  of  his  lease,  and  fails 
to  prove  the  lease,  he  is  not  ordi- 
narily at  liberty  in  the  same  suit, 
ignoring  the  lease,  to  fall  back 
upon  his  general  title  as  though 
he  had  not  set  up  and  failed  to 
prove  the  alleged  lease. 

A  plaintifE  must  be  limited  to  the 
case  which  he  puts  forward  in  his 
plaint,  but  he  may  put  forward  an 
alternative  case  in  his  plaint  from 
the  commencement,  as  the  defend- 
ant then  will  know  that  he  has 
more  than  one  case  to  meet,  and 
win  not  be  taken  by  surprise. 

Where  the  plaintiff  has  not  put 
forward  an  alternative  case  in  the 
plaint,  he  may  have  leave  to 
amend  his  plaint  and  to  state  his 


case  correctly  therein,  if  the  Court 
think  that  he  has  rested  his  claim 
upon  wrong  grounds  from  mis- 
information, ignorance  of  law  or 
fact,  mistake  or  misconstruction 
of  documents.  Lakshmihdi  v. 
Hari  bin  Bdvji 1 

AMENDMENT  OF  PLAINT.— 

See  Alternative   Oase. 

APPEAL.— jSfee  Assignment  ofDecreb, 
2.  Bombay  Civil  Courts'  Act 
(XIV.  OF  1869)  Sec.  26.  Notes  of 
Evidence  not  taken.  Reinstatement 
OF  Petition  on  list  of  Insolvent 
Court. 

APPEAL  FROM  DECISION  OF 
MAGISTRATE  OF  DISTRICT.— 
See  Opium  Smuggled. 

APPEAL  FROM  ORDER  IN  CHAM- 
BERS.—See  Appeal  to  Privy 
Council. 

APPEAL  TO  HIGH  COURT  FROM 
CHAMBER  ORDER.— iSee  Appeal 
to  Privy  Council. 

APPEAL  TO  PRIVY  COUNCIL.— 
No  appeal  lies,   under   Section  40 
of  the   Amended    Letters   Paitent 
of  the  High  Court,  to  the  Privy 
Council     &om    an    interlocutory 
judgment  or  order  of  a  Judge  of 
the  High  Court,  until  such  judg- 
ment or  order  has  been  subjected 
to  an  appeal  to  the  High  Cour* 
under  Clause  15   of  the   Letters. 
Patent,   except  in  those  cases  in 
which,  by  reason  of  the  number  of 
the  Judges  Yrho  have  made  snch 
order,  an  appeal  under  Clause  15 
is    given    directly  to   the   Privy 
Council. 
Semble — The    High  Court  will  not, 
in  the  exercise   of  its  discretion, 
allow   an    appeal    to    the    Privy 
Council  upon  a  mere  question  of 
practice,  such  as  an  order  for  the 
inspection  of  documents. 

Under  Clause  15  of  the  Letters 
Patent  and  under  the  rules  of  the 
High  Court,  an  appeal  to  the 
High  Court  from  an  interlocutory 
order  made  by  one  of  its  Judges 
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ouly  lies  in  those  cases  in  which 
an  appeal  is  allowed  under  the 
Code  of  Civil  IVocedare  and  its 
aniendin«T  Acts. — Sonbol  v.  Ah- 
Diedbhdl  Habibhni  and  another.  398 

APPOINTMENT  OF  THIRD  AR- 
BITRATOR  UNDER  SEC.  12  OF 
ACT  VI.,  1857— 

Where  one  of  two  arbitrator,  ap- 
pointed under  Sec.  10  of  Act  VI. 
of  1857,  by  letter  and  also  verbally 
authorized  his  co-arbitnitor  to 
appoint  a  cei-tain  person  as  third 
arbitrator  and  tho  co-arbitrator 
wrote  to  tho  proposed  third  arbi- 
ti-ator  informing  him  that  he  had 
been  so  appointed  : — 

Semble  that  there  was  a  good  ap- 
pointment "by  writing"  of  the 
third  arbitrator  within  tho  mean- 
ing of  Sec.  12  of  Act  VI.  of  1857. 

Where  a  third  arbitrator  appointed 
under  Sec.  12  of  Act  VI.  of  1857, 
considering  that  his  services  were 
re([uired  merely  as  an  umpire, 
tliough  he  had  due  notice  of  the 
first  meeting,  neglected  to  attend 
that  or  any  subsequent  meetings 
of  the  arbitrator  and  took  no  paH 
in  the  making  of  the  award : — 

It  was  held  that  such  non-attendance 
of  the  third  arbitrator  did  not 
render  the  award  a  nulHty,  but 
was  only  a  ground  for  setting  it 
aside  on  the  ground  of  irregu- 
larity. 

Where  an  officer,  appointed  under 
Act  VI.  of  1857  to  conduct  arbi- 
tration proceedings  on  behalf  of 
Government,  attended  the  first 
two  meetings  of  the  arbitrators 
and  did  not  object  to  two  of  the 
arbitrators  proceeding  with  the 
reference  in  the  absence  of  tho 
third  arbitrator,  and  did  not 
attend  the  subsequent  meetings  of 
the  arbitrators : — 

Jt  wa^  held  that  Government  had 
thereby  waived  their  right  to 
insist  on  the  non-attendance  of 
tho  third  arbitrator  as  a  ground 
for  setting   aside    the    award. — 


ArdcMtr  Ilonmt.yi  Wadia  v.  The 
Strrttanj  of  Stale  for  India  in 
Council ' 177 

ARBITRATOR.— /SVe  Appointment  of 
THIRD  Arbitrator  under  Sec.  12  of 
Act  VI.  OF  1857. 

ARREARS,  LIMITATION  AS  TO— 

See  Limitation,  3. 

ARREST. — See  Illegal  Arrest. 

ARREST,  POWER  TO,  IN  OPIUM 
CASES. — See  Opium  Laws. 

ASSIGNEE  OF  BILL  OF  LADING 
FOR  VALUE.— /Sfce  Bill  of  Lading. 

ASSIGNEE  OF  DECREE.— S^^o 
Assignment  of  Decree,  1,  2. 

ASSIGNMENT  OF  DECREE— 

1.  A  person,  claiming  to  be  the 
assignee  of  a  decree,  should  apply 
for  recognition  of  his  title  to  the 
Court  which  pronounced  the  de- 
cree and  for  leave  under  Section 
208  of  the  Civil  Procedure  Code 
to  have  his  name  substituted  in  lieu 
of  that  of  the  plaintiff.  N(fkodd 
Ifiinail  valad  Ahned  Baruchd  v. 
Kchsam  valad  Azam  Dupli 40  ' 

2.  An  order  made  by  a  Court 
recognizing  a  pei-son  as  the  as- 
signee of  a  decree  is  a  final  order 
from  which  a  regular  appeal  may 
be  preferred. 

A  person  claiming  to  be  the  assignee 
of  a  decree  must  apply  for  recogni- 
tion of  his  title  to  the  Court  which 
passed  the  decree,  and  not  to  a 
Court  to  which  such  decree  has 
been  transmitted  for  execution. 
Frdmji  Bnstaniji  v.  Ratan^hd 
Pestanji  arid  anotJier    49 

ATTACHMENT— 

Necessary  wearing  apparel  is  not 
liable  to  attachment  under  Sec.  205 
of  the  Code  of  Civil  Procedure. 
Gangdrdm  Vclji  v.  Parbhu  Dayd^ 
rdm     272 

See  Decree  for  Sale  of  Immoyeablb 
Property. 

award- 
As  proceedings  taken  to   file  and 
enforce  an  award  under  Sec.  327 
of  the  Civil  Procedure  Code  are 
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oF  the  nature  of  a  suit  within  the 
meaning  of  Sec.  2  of  Act  XX.  of 
1804,  a  minor  must  be  represented 
in  such  proceedings  by  a  person 
holding  a  certificate  of  adminis- 
tration. —  Vhudev      Vishnu     v. 

Niirdyan  Jagann/ith  289 

See  Appointment  of  Third  Aebitra- 
TOR  u^DER  Sec.  12  of  Act  VI.  of 
1857. 

BILL  OF  LADING— 

A  bill  of  lading  purporting  to  be  for 
50  tons  of  coals  and  containing  a 
printed  clause  "  weight,  contents 
and  value  unknown"  and  similar 
words  written  above  the  signature 
of  the  Master,  does  not  amount  to 
an  admission  by  the  Master  that 
he  has  received  50  tons  of  coal 
on  board. 

Upon  the  true  construction  of  the 
Bills  of  Lading  Act  (IX.  of  1856) 
Sec.  3,  a  bill  of  lading  in  the 
above  form  is  not,  in  the  hands 
of  a  consignee  for  value,  conclu- 
sive evidence  against  the  Master 
of  the  shipment  of  50  tons. — 
W.  Nicol  and    Company  v.    J,  S'. 

Castle - 321 

BOMBAY    CIVIL    COURTS    ACT 

(XIV.  OF  1869)  Sec.  26— 

Where  a  suit,  wherein  the  subject 
matter  exceeded  Rs.  5,000,  was 
instituted  in  the  Court  of  a 
Principal  Sadr  Amin,  but  decided 
by  a  Subordinate  Judge  1st  Class 
appointed  under  the  Bombay  Civil 

.     Courts  Act  XIV.  of  1869 :— 

Jt  was  held  that  an  appeal  lay  direct 
to  the  High  Court  under  Sec.  26 
of  the  Act. — B/tyasangji  Shivsangji 

V.  GuUni  Easul  and  others 286 

BREACH     OF     CONTRACT     OF 

SERVICE— 

A  labourer  agreed  to  serve  in  consi- 
deration of  money  due  from  him 
on  account  of  previous  debts.  He 
served  for  three  months  only,  and 
then  quitted  service  in  violation 
of  the  agreement.  He  wasprose- 
ci^d  and  convicted  of  breach  of 
contract  of  service  under  ActXllI. 
of  1859. 


JlehJ  that  he  was  not  liable  to  be 
dealt  with  criminally,  because 
there  was  no  fraudulent  breach 
of  contract  within  the  meaning 
of  Act  XIII.  of  1859,  and 
because,  further,  no  nimiey  in 
advance  was  received,  the  considera- 
tion for  the  agreement  to  servo 
being  an  old  debt.  Beg.  v.  Jcthya 
vaXad  Vestya  171 

BREACH  OP  TRUST.— ^ee  Liabili- 
ty OF  Trustee  for  Breach  of  Trust. 

BRITISH  TERRITORIES,  LAND 
OUTSIDE  0¥.—See  Jurisdiction. 

CALLS,  LIABILITY  OF  INSOL- 
VENT TRADER  FOR  FUTURE. 

See  Insolvent  Trader. 

CANCELLATION  OF  ORDER  AD- 
MITTING SPECIAL  APPEAL.— 
See  Review  of  District  Judge's 
Judgment  after  Admission  of  Spe- 
cial Appeal. 

CAPTURE.— A^ee  Warrant. 
CASUAL     VACANCY.— A^eo     Man- 

DAMUS. 

CAUSE  OF  ACTION— 

1.  The  contract  that  the  indorser 
of  a  hundi  enters  into  is  to  pay  the 
amount  of  the  hundi  to  the  holder 
(in  case  the  drawee  makes  default) 
in  the  place  where  the  hundi  has 
been  indorsed  by  him  and  not  in 
the  place  where  it  is  made  payable. 

Where,  therefore,  a  hundi  indorsed 
and  delivered  in  Ajmere  was  pay- 
able in  Bombay  where  it  was 
dishonoured,  it  was  held  that  tho 
cause  of  action  of  tho  holder 
against  the  indorser  did  not  arise 
wholly  in  Bombay. 

Whether  it  arose  in  part  in  Bombay. 
Quaere, — Suganclvatid  Shivdas  and 
others  v.  Mtdchand  Joharimal,  270 

2.  H.  died  at  Ajmere,  his  represen- 
tative then  and  at  the  time  of  suit 
brought,  being  resident  there. 
Previously  to  the  death  of  H.,  a 
cause  of  action  had  accrued  against 
him  in  Bombay : — 


INDEX. 


Held  that  it  was  not  necessary  to 
obtain  the  leave  of  the  court  nnder 
Clause  12  of  the  Letters  Patent, 
before  instituting  a  suit  against 
H's  representatiTe  in  respect  of 
such  cause  of  action.  Hargopdl 
Prenisukdda  and  anotlier  y,  Abdul 
Khan  Haji  Muhammad 429 

See  Adjustment  of  Accounts.  Limi- 
tation, 3.     Service  Watan  Land. 

CAUSE  OF  ACTION,  ACCRUAL 
OP. — 8e6  Limitation,  2. 

CAUSES  OF  ACTION,  JOINDER 
OF. — See  Joinder  of  Different 
Causes  of  Action. 

CERTIFICATE  OF  COURT'S 
SALE. — See  Registration,  3. 

CERTIFICATE  OF  HEIRSHIP— 

A  plaintiff,  suing  as  the  heir  of  a 
deceased  person,  is  (where  a  certi- 
ficate of  heirship  is  necessary  to 
enable  him  to  sue),  bound  to  pro- 
duce the  certificate  itself.  It  is  not 
sufficient  for  the  heir  to  show  that 
an  order  has  been  made,  directing 
the  issue  of  such  certificate  to  him. 
— Mulchand  v*  Motichand  Hargo- 
vandaa   37 

CERTIFICATE  OF  SALE.— 5ee 
Decree  for  Sale  of  Immoveable 
Property.  Mortgage  without  pos- 
session, 2. 

CERTIFICATE  OF  SALE  REGIS- 
TERED. — See  Registration,  1. 

CHARGE  OF  DEFAMATION.— iSee 

Defamation. 

CHARTER  OF  THE  SUPREME 
COURT,cl.  28 462 

CHEATING.— Sec  Offence  not  Con- 
stituted BT  ACTS  PROVED. 

CIVIL  COURT  OF  DISTRICT.— See 

Administration  of  Minor's  Estate, 
Suit  for. 

CIVIL  PROCEDURE  CODE— 
Sec  1      ...         ...         ...         ...243 

Sec  2. — See  Suit  heard  and  deter- 
mined. 

Sec  5. — See  Decree  for  Sale  of 
Mortgaged  Propertt  out  of 
Jurisdiction. 


Sec  7. — See  Joinder  of  Different 
Causes  of  Action. 

Sec  17,  Cl.  2. — See  Recognised 
Agent. 

Sec    26  ...         ...         ..       5 

Sec    36  399,410 

Sec    73  426 

Secs.  76  to  93 410 

Sec    97  239 

Sec  119  51,410 

Sec  138  317 

Sec  139  203 

Sec  141  204 

Sec  196  8,  11 

Sec  197  9 

Sec  200. — See  Restitution  of 
Conjugal  Rights. 

Sec  205. — See  Attachment. 

Sec  208. — See  Assignment  of 
Decree,  1. 

Sec  212 291 

Sec  223 13,  95 

Sec  224 13 

Sec  240 214 

Sec  246. — See    Talukdari    Watan 

247 

Sec  256 209 

Secs.  256,  258.— iSee  Purchaser  at 
Court's  Sale. 

Sec  259. — See  Decree  for  Sale  of 
Immoveable  Property        ...  206 

Sec  269 209,212,213 

Sec  273. — See  Attachment.' 

Sec  278 300 

Sec  280 292 

idEC  citjrh...  ...  ...  ...   XJ.V 

OEC  uifj^.,,  ...  ••.  ...      O^ 

Sec  327.— See  Award...      185, 189 

Sec  328  217 

Sec  336  ...         309 

Sec  337  415 

Sec  363           ...  399,  405,  406,  410 
Sec  366  410 

Secs.  376  and  378. — See  Review  op 
District  Judge's  Judgment  after 
Admission  of  Special  Appeal. ..91 

COMMITTAL.— See  Power  of  Session 
Court  to  Direct  Committal. 

COMMON     LAW      PROCEDURE 
ACT,  1854  443,444 
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COMPANY.— fifee  Mandamus. 
COMPOUND        OFFENCE.  —  See 

HOUSE-BREAEINO  IN  ORDER  TO  COMMIT 
THEFT. 

CONDITIONAL  SALE.— iSee  Mort- 
gage, I,  2. 

CONFESSION— 

A  detailed  confession  made  by  an 
accused  before  a  Magistrate,  but 
retracted  on  the  examination  being 
read  over  to  bim  in  conformity 
with  Sec.  205  of  the  Code  of  Cri- 
minal Procedure,  does  not  amount 
to  a  confession,  although  the  plea 
for  retracting  the  confession,  viz., 
iU-treatment  of  the  accused  by 
the  police,  may  be  inquired  into 
and  fonnd  to  be  untrue.  Beg,  v. 
Qarhad  Bechar 344 

See  Person  in  Authority. 

CONJUGAL  RIGHTS.— iSee  Resti- 
tution OP  Conjugal  Rights. 

CONSENT.— fifee  Jurisdiction. 
CONSIDERATION.— See  Mutuality. 
CONSIGNEE.— iSfce  Bill  of  Lading. 
CONSTRUCTION.  — See    Bill     of 
Lading. 

CONTRACT  OF  SERVICE.— See 
Breach  of  Contract  of  Service. 

CONTRACT  TO  SHARE  SUMS 
RECOVERED  FROM  COMMON 
DEBTOR.— iSee  Mutuality. 

CONVICTION  OF  ACTING 
POUND-KEEPER.- See  Pound- 
Keeper. 

COSTS  AS  BETWEEN  PLEADER 
AND  CLIENT— 

The  provisions  of  Regulation  II.  of 
1827,  Sec.  52,  clauses  1  and  2,  and 
of  Act  I.  of  1846,  Sec.  7,  regarding 
the  award  of  pleader's  costs  by 
way  of  a  percentage,  relate  only  to 
costs  as  between  party  and  party, 
and  (inasmuch  as  Sec.  52  of  Re- 
gulation II.  of  1827  is,  by  Sec.  6 
of  Act  I.  of  1846,  expressly  ren- 
dered inoperative  for  any  purpose 
except  for  the  purposes  of  Sec.  7 
of  the  latter  Act)  there  is  not 
any  statutable  provision  for  costs 
as    between  pleader    and  client, 


so  that,  in  the  alwence  of  an  agree- 
ment between  them,  the  pleader 
left  to  his  remedy  on  a  quantuvi 
meruit. — Qdngji  Vithal  v.  Sitdrdm 
Shridhar  33 

CREDITOR,  REFUND  OF  PUR- 
CHASE MONEY  BY.— >^ee  Pur- 
chaser AT  Court's  Sale. 

CREDITOR'S  RIGHT  TO  FOLLOW 
ASSETS  OF  A  DECEASED  HIN- 
DU INTO  THE  HANDS  OF  A 
PURCHASER  FOR  VALUE— 

Under  the  Hindu  Law,  the  property 
of  a  deceased  Hindu  is  not  so 
hypothecated,  for  his  debts,  as  to 
prevent  his  heir  from  disposing  of 
it  to  a  third  party,  or  to  allow  a 
creditor  to  follow  it  into  the  hands 
of  a  person  who  has  purchased  it 
from  the  heir  of  the  deceased  in 
good  faith  and  for  valuable  con- 
sideration.— Sunbussajpa  v.  Mood- 
Jcapa  and  Naroo-Huree  v.  Konbeir 
Munohur  followed.  Jamiyatrdvi 
Edmichandra  v.  Parhhvdds  Haihi 

116 

CRIMINAL  PROCEDURE  CODE— 

Sec.  21. — 5'ee  Opium  Laws.  Opium 
Smuggled. 

oEC.  ^^  ..•  •••  •••  ••*  o4(5 

Sec.  33. — See  Violation  op  Condi- 
tions OF  Remission  op  Punish- 
ment. 

Sec   62...         266 

Secs.  7Q  and  84. — Ses  Warrant. 
Sec  100  ...  347,  348,  349,  351,  353 

Sec  101  348 

Sec  108. — ^^ee  Opium  Laws    ...  349 

Sec  140  348,  353 

Sec  163  296 

Sec  181  ...         155 

Sec  205. — See  Confession. 

Sec  225 170,  347,  350 

Secs.  235—237 434 

Sec  260 169,  170 

Sec  255. — See  Power  op  Session 
Court  to  Direct  Committal. 

Sec  273  168 

Sec  308. — See  Judicul  Proceeding. 
Sec  404. — See    Judicul  Proceed- 

INQ       •••  ...  •••  •••  x4*h 
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Sec.  409. — See  Opium  Smuggled.        ' 
Sec.  434  ...  1G4,  105,  11)7,  34G,  350, 

352,  35G. 
Sec.  435. — See  Power  op  District 

Magistrate  to  Direct  Re-trial. 

Power    of    Session     Court    to 

direct  Committal     350 

Chapter  XX 1G3 

Schedule  357 

CULTIVATOR  OF  KHOTI  LAND. 
— See  Khoti  Land. 

CURD-POT,  SUIT  TO  ESTABLISH 
RIGHT  TO  BREAK— 

Where  the  plaintiff  enjoyed  the 
exclusive  right  of  breaking,  on  a 
certain  day,  a  cnrd-pot  in  a  parti- 
cular part  of  the  temple  of  Shri 
Vithoba  and  Takaram  at  Dehu : — 

Ji  was  held  that  the  defendants 
breaking  their  own  cnrd-pot  on 
that  day  in  any  part  of  that 
temple,  was  a  violation  of  that 
right,  entitling  the  plaintifE  to 
damages. — Narayan  Saddnaiid 
Bdvd  V.  Bdllcrishna  Shidheshvar 
and  others      ...  ...  ...  413 

DAHI  HANDI    CEREMONY.— Se« 

Curd-pot,  suit  to  establish  right 
to  break. 

DAMDUPAT. — See  Interest  exceed- 
ing Principal. 

DEBTS   OF   DECEASED  HINDU. 

— See  Creditor's  right  to  follow 
Assets  op  a  deceased  Hindu  into 
the    hands    op    a    purchaser    for 

VALUE. 

DECISION    BY     DEFAULT.— >^ee 

Ta'lukda'ri  Village. 

DECREE,  ASSIGNMENT  OF.— 5fee 
Assignment  of  Decree,  1,  2. 

DECREE  BY  SUBORDINATE 
JUDGE. — See  Bombay  Civil  Courts 
Act  (XIV.  of  1869)  Sec.  26. 

DECREE,   EXECUTION    0¥.—See 

Execution  of  Decree,  2.  Restitution 
OF  Conjugal  Rights. 

DECREE  FOR  SALE  OF  IMMOVE- 
ABLE PROPERTY— 

A  decree  for  the  sale  of  mortgaged 
property  was  attached  and  sold  in 
execution  of  a  decree.     Held  that 


the  int<^rest  in  immoveable  pro- 
perty thereunder  conveyed  t-o  the 
purchaser  "was  immoveable  pro- 
perty within  the  meaning  of 
Sec.  259  of  Act  VIII.  of  1859, 
and  that  a  certificate  of  sale  ought 
to  have  been  granted  to  the 
purchaser. — Ilari  Gavind  Joshi  v. 
BdmcJumidra  Pdiiduran^  Joshi...64 

DECREE   FOR  SALE   OF   MORT- 
GAGED   PROPERTY  OUT    OF 
JURISDICTION— 
A  suit  for  the  recovery  of  a  mortgage 
debt  by  the  sale  of  the  mortgaged 
property,  is   not  a  suit   for  land, 
within  the  meaning  of  Sec.  5  of 
the  Code  of  Civil  Procedure. 
A   Court  may   decree  the   sale  of 
mortgaged   inmioveable  property, 
thongh  situate  beyond  its  jurisdic- 
tion.— Yenkohd  Bdlshet  Kdsdr  v. 
Bamhhdji  valad  Arjun 12 

DECREE  PASSED  BY  PRINCIPAL 
SADR  AMIN. — See  Execution  of 
Decree,  1. 

DEED  OF  SALE  UNREGISTERED. 

— See  Registration,  1. 

DEED  OF  SALE  WITHOUT  POS- 
SESSION.—iSee  Registration,  3. 

DEFAMATION— 

In  framing  a  charge  of  defamation 
under  Act  XXV.  of  1861,  it  is  nut 
necessary  to  negative  the  excep- 
tions contained  in  Sec.  499  of  the 
Indian  Penal  Code. 
It  is  not  an  error  in  law  for  a  Judge 
to  require  a  person  accused  of 
defamation  to  prove  the  several 
distinct  imputations  contained  in 
a  libellous  article  published  by 
him,  with  the  same  strictness  with 
which  he  would  be  required  to 
prove  them,  if  he  were  the  de- 
fendant in  a  civil  action. 
The  High  Court,  as  a  court  of 
revision,  cannot  interfere  with 
the  findings  of  the  lower  appellate 
conrt  on  questions  as  to  the  tmth 
of  the  allegations  contained  in  a 
libel  or  the  hand  fides  of  the  ac- 
cused, but  upon  such  questions 
are  bound  by  the  findings  of  the 
lower  court.  B^g.  v.  KildhhAi 
Farhhudds  4-!>l 
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DIRECTOR'S  RIGHT  EN- 
FORCED  BY  MANDAMUS.— See 
Mandamus. 

DISCHARGE  (FINAL)         OF 

TRADER. — See  Insolvent  Trader. 

DISCHARGE  (PERSONAL)  UN- 
DER  SEC.  47  OF  INSOLVENT 
ACT. — See  Insolvent  A/t,  Secs. 
47,  50,  AND  60. 

DISCHARGE   OP  INSOLVENT  — 

See  Reinstatement  of   Petition  on 
LIST  OF  Insolvent  Court. 

DISCOVERY  OFNEWMATTER.— 

See  Review  of  Judgment. 

DISCRETION.— ,9efi  Appeal  to  Pri- 
VY  Council. 

DISPOSSESSION  OF  MORTGA- 
GEE.— See  Limitation,  1. 

EJECTMENT.  —  See      Alternative 

Case. 
ENGLISH   COMPANIES   ACT  OF 

1862  29,30,31,32 

EUROPEAN  BRITISH  BORN 
SUBJECT.— See  Insolvency. 

EVIDENCE. — See  Confession.  In- 
dependent SovereictN*8  Private 
Property.    Insolvent  Act,  Secs.  47, 

50,  AND  60. 

EVIDENCE  IMPROPERLY  AD- 
MITTED.— See  Person  in  Autho- 
rity. 

EVIDENCE  IN  INSOLVENT 
COURT. — See  Notes  of  Evidence 
not  taken. 

EXECUTION.— 5ee    Purchaser    at 

Court's  sale. 
EXECUTION,  APPLICATION 

FOR. — Sfie  Assignment  of  decree, 
1,2. 
EXECUTION  CREDITOR  LIABLE 
IN  DAMAGES  TO  TRUE  OWNER 
FOR  WRONGFUL  SALE.— ,S>e 
Purchaser  at  Court's  sale. 
EXECUTION  OF  DECREE— 

1.  A  decree  pei^ssed  by  a  Principal 
Sadr  Amin  of  the  district  of  North 
Kanara  before  that  district  was 
transferred  to  the  Bombay  Presi- 
dency, should  be  executed  by  the 
First   Class    Subordinate    Judge 


who  has  succeeded  t-o  the  Court 
and  functions  of  such  Principal 
Sadr  Amin,  and  cannot  by  him 
be  delegated  for  execution  by 
a  Second  Class  Subordinate  Judge 
though  the  amount  of  such  decree 
be  less  than  Rs.  6,000. 

The  provision  in  the  Bombay  Courts' 
Act  (XIV.  of  18^9),  that  in  suits 
under  Rs.  5,000  the  Second  Clasfi 
Subordinate  Judges  only  sbaii 
have  jurisdiction,  does  not  affect 
the  execution  of  decrees  passed 
before  that  Act  came  into  force. 
Pirjddd  Nasarudin  v.  Venkat 
Vrahhu    113 

2.  On  the  26th  June  1867,  a  de- 
cree-holder applied  for  execution 
of  his  decree.  A  notice  was 
thereupon  issued  to  the  judgment 
debtor  to  show  cause  on  the  13th 
July  1867  why  the  decree  should 
not  be  executed  against  him. 
The  judgment  debtor  not  appear- 
ing to  show  cause  on  the  13th 
JiSy  1867,  the  Subordinate  Judge 
of  Surat  ordered  a  wan'ant  to  be 
issued.  Subsequently  on  the  same 
day  (13th  July  1867),  the  decree- 
holder  applied  to  the  Court  to 
stop  aU  further  proceedings  in 
the  case,  on  the  ground  that  the 
judgment  debtor  had  promised  to 
satisfy  the  decree.  The  decree, 
however,  remaining  unsatisfied, 
the  judgment  creditor,  on  the 
12th  July  1870,  present-ed  a  se- 
cond application  for  execution. 
The  Subordinate  Judge  rejected 
it  as  barred  under  Sec.  20  of  Act 
XIV.  of  1859,  as  it  was  beyond 
three  years  from  the  26th  June 
1867,  the  date  of  the  previous  ap- 
plication. In  Appeal,  the  District 
Judge  confirmed  the  order. 

On  special  appeal,  the  High  Court  re- 
versed the  orders  of  both  the  lower 
courts  and  held  the  proceedings 
to  have  commenced  on  the 
26th  June  1867  and  continued  till 
the  13th  July  1867  on  which  day 
the  judgment  debtor  was  to  show 
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cause,  and  up  to  whicli  flay, 
therefore,  the  judgment  creditor 
must  be  consiilered  as  going  on 
with  one  and  the  ^me proceeding, 
as  the  first  court  actually  made 
an  order  for  a  warrant  to  issue  on 
that  day.  TUhimdhor  LukhmlthU 
V.  (lidalihU  lAlhhfil 'I'A 

St^e  Restitution  orCoNJUdALRitiHTs. 

EXTRAORDINARY  CRIMINAL 
JURISDICTION.— >SVc'  Judicial 
Prookkding. 

EXTRAORDINARY  JURISDIC- 
TION OF  HIGH  COURT— 

Distinction  l)etween  the  High  Court's 
Extraordinary  Jurisdiction  under 
CI.  2  of  Sec.  5  of  Reg.  II.  of  1827, 
and  its  general  power  of  superin- 
tendence, under  Section  15  of 
Stat.  24  and  25  Vict.  Chap.  104, 
pointed  out,  and  the  occasion  for 
the  exercise  of  the  former  stated. 

The  Mamlatdars*  Courts,  constituted 
under  Bombay  Act  V.  of  1864, 
are  Subordinate  Civil  Courts 
within  the  meaning  of  CI.  2,  Sec. 
5,  Reg.  II.  of  1827.  The  High 
Court  has,  therefore,  power,  in  the 
exercise  of  its  Extraordinary  Ju- 
risdiction, to  set  aside  an  order 
made  by  a  Mamlatdar  under  Bom- 
bay Act  V.  of  1864.  Mahdddji 
Govind  V.  Somi  bin  Davlatd     249 

See  Maintenance  of  Deserted  Wife. 

FEES  OF  HEREDITARY  OFFICE. 
See  Immoveable  Property,  1. 

FORECLOSURE  SUIT.—i^ee  Limi- 
tation, 1. 

FOREIGN  TERRITORIES,  LAND 

IN. — See  Jurisdiction. 

FOUNDER'S  RIGHT  TO  APPOINT 
MANAGER  OF  WAKF.—See 
Wakf. 

FRESH  STARTING-POINT.— >See 
Adjustment  of  Accounts. 

FULL  POWER  MAGISTRATE.— 
See  Befebence  of  Case  to  Magis- 
trate F.P.  BT  Subordinate  Maois- 
trate. 

GAHA'N  LAHA'N  CLAUSE.— See 
Mortgage,  1. 


GAHA'N   LAHA'N  MORTGAGE.— 

>Vf'  MORTiiAGK,   2. 

GOVERNMENT  OFFICER,  REFU- 
SAL OF  CART  TO.— See  Public 

Skhvaxt. 

GUARDIAN  OF  MINOR.— >Sf^e  Ad- 
ministration OF  Minor's  Estate, 
Si: it  for. 

HABEAS  CORPUS.— Srr  Warrant. 

HEIRSHIP,    CERTIFICATE  OF.— 

,S'm.'  CllKTlKICATF.  UF  HEIRSHIP. 

HEREDITARY  OFFICE,  ALLOW- 
ANCE NOT  INCIDENTAL  TO.— 

See  Lnmuvkable  Property,  2. 

HEREDITARY  OFFICE,  FEES'OF. 
— See  Immoveable  Property,  1. 

HIGH  COURT.— AS'ee  Notes  of  Evi- 
dence NOT  taken. 

HIGH  COURT  AS  A  COURT  OF 
REVISION,    POWERS    OF.—See 

Defamation. 

HIGH  COURT  RULES 403 

HINDU  LAW. — See  Creditor's  bight 
TO  follow  assets  of  a  deceased 
Hindu  into  the  hands  of  a  purcha- 
ser FOR  VALUE.  Immoveable  Pro- 
perty, 1, 2.  Interest  exceeding  prin- 
cipal. Maintenance  of  deserted 
Wife.  Mort(JAGe  without  posses- 
sign,  1,  2. 

HOUSE-BREAKING  IN  ORDER 
TO  COMMIT  THEFT- 

It  is  competent  to  a  Ma^istrat«  to 
pass  a  separate  sentence  in  respect 
of  each  of  the  two  charges,  of 
house-breaking  in  order  to  com- 
mit theft,  and  of  theft  in  a  human 
dwelling,  of  which  prisoner  is 
found  guilty,  provided  the  aggre- 
gate punishment  awarded  on  the 
two  charges  does  not  exceed  the 
punishment  which  the  case  war- 
rants for  the  greater  of  the  two 
offences  of  which  the  accused  has 
been  convicted,  and  provided,  fur- 
ther, such  aggregate  punishment 
does  not  exceed  the  jurisdiction 
of  the  Court  passing  the  sentences. 
Beg.  V,  Anvarkhdn  valad  GuJkhdn 
and  another 172 
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HUNDI. — See  Cause  of  Action,  1. 

ILLEGAL  ARREST— 

Proof  of  an  unlawful  commitment 
to  confinement,  will  not  of  itself 
warrant  the  legal  inference  of 
malice.  Knowledge  that  such 
commitment  is  contrary  to  law  is 
a  question  of  fact  and  not  of  law% 
and  must  be  proved  in  order  to 
satisfy  the  requirements  of  Sec. 
220  of  the  Indian  Penal  Code. 
Eeg.  V.  Ndrdyan  Bdhdji  and 
others  : 346 

IMMOVEABLE  PROPERTY— 

1.  The  cl.  of  the  Limitation  Act 
(No.  XIV.  of  1R59)  which  is 
appliwible  to  a  suit  to  recover  fees 
payable  to  the  incumbent  of  an 
hereditary  office  such  as  that  of  a 
village  Joshi  is  Cl.  12,  and  not 
Cl.  16,  of  Sec.  I.  of  that  Act.  Kris- 
hnahhat  v.  Kapdbhat  followed. 

The  meaning  of  the  term  immoveable 
property  as  used  with  regard  to 
Hindu  law,  discussed.  Balvanhdv 
B^ipdji  V.  Pursliotam  Sidheshvar 
and  anotlier  99 

2.  In  considering  with  reference  to 
prescription  whether  an  allowance 
(not  being  incidental  to  an  here- 
ditary office)  is  or  is  not  immove- 
able property,  the  High  Court  has 
geneiiilly  followed  the  test : — "  Is 
or  is  not  the  allowance  a  charge 
upon  land  or  other  immoveable 
propei-t^y  ?" 

Where  an  allowance  by  Government 
is  neither  incidental  to  an  heredi- 
tary office  nor  a  cliargo  upon 
immoveable  property  and  is  not 
supported  by  a  grant  from  Go- 
vernment, the  enjoyment  of  it  for 
thirty  years  does  not  create  a 
prescriptive  title  to  its  continu- 
ance under  Regulation  V.  of  1827, 
Section  I.,  Cl.  1.  The  Government 
of  Bombay  v.  Gosvdmi  Shiri  Gir- 
dharldlji 222 

See  Decree  fos  Sale  of  Immoveable 
Property. 

IMPLIED  CONTRACTS.— iSee  Limi- 
tation, 4. 


IMPRISONMENT  OF  INSOLVENT. 
— Se.e  Insolvent  Act,  Secs.  47,  50 
and  60. 

INDEPENDENT  SOVEREIGN'S 
PRIVATE  PROPERTY— 

A  sequestration  by  the  officers  of  the 
British  Government  of  the  private 
property  of  the  Angria  of  Kolaba — 
a  Native  independent  Sovereign — 
though  made  contrary  to  the  ex- 
press orders  of  the  Coui"t  of 
Directors  originally  given,  would 
not  be  liable  to  question  in  a 
Municipal  Court  if  subsequently 
ratified,  but  aliter  virhere  there  is 
no  such  ratification.  Mir  Zulej 
AUv.  Yeshviuldb^i  Sdheh  314 

INDIAN  EVIDENCE  ACT.—See 
Act  I.  OF  1872. 

INDIAN  PENAL  CODE— 

Sec.  52 460 

Sec.  71 173 

Sec.  81 349,360 

Sec.  100  296 

Sec  186 — See  Public  Servant. 

Sec.  188 168 

Sec  220 — See  Illegal  Aeeest. 
Sec  227 — Ses  Violation  of  Condi- 
tions OF  Remission  of  Punishment. 

Sec  323 169 

Sec  348 347,  350 

Sec  380 — See     Housebreaking    in 

ORDER  to  Commit  Theft. 
Sec  417 — 6Ve  Offence  not  Consti- 
tuted BY  Acts  Proved. 

Sec  426 167 

Sec  457 — See    House-breaking    in 

order  to  Commit  Theft. 
Sec  499 — See  Defamation. 
Sec  500 170 

INDORSER  OF  HUNDI,  ACTION 
AGAINST. — See  Cause  op  Action, 
1. 

INDUCEMENT.— iSee  Person  in  Au- 
thority. 

INFERIOR  COURTS.— Sf^e  Extra- 
ordinary  Jurisdicton  op  High 
Court. 

INFRINGEMENT  OF  RIGHT.—  See 
Curd  pot,  Suit  to  Establish  Right 
to  Break. 
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IXSOLYENCY— 

A  European  Bntish  bom  subject 
residing  in  the  Bombay  Presidency 
but  outside  the  local  limits  of  the 
jurisdiction  (»f  the  High  Court,  is 
entitled  to  come  to  Bombay  and 
present  a  petition  in  the  Court  for 
the  Relief  of  Insolvent  Debtors 
and  'obtain  the  benefit  of  the 
Indian  Insolvent  Act,  as  the  origi- 
nal jurisdiction  of  the  Supreme 
Court  is,  in  that  i-espect,  continued 
to  the  High  Court  by  Clause  18 
of  its  Jj(*tterH  Patent.  In  re 
George  BUickwell 46 1 

INSOLVENT    ACT,  SECTIONS  47, 
60,  AND  60— 

An  insolvent,  whose  personal  dis- 
charge has  been  opposed  under 
Sec.  47  of  the  Indian  Insolvent 
Act,  can  be  again  opposed  by  the 
same  creditor,  and  on  the  same 
grounds,  when  he  applies  for  an 
absolute  discharge  under  Sec.  60. 

The  order  made  on  the  hearing  of 
the  petition  under  Sec.  47  of  the 
Act  can  be  used  as  evidence 
against  the  insolvent  when  apply- 
ing for  his  discharge  under  Sec. 
60,  provided  that  such  order  clear- 
ly states  the  offences  established 
against  the  insolvent. 

An  insolvent  by  being  punished 
under  Sec.  50  of  the  Act  does  not 
thereby  cease  to  be  liable  in  re- 
spect of  such  offences  when  he 
applies  for  his  discharge  under 
the  60th  Section. 

The  discharge  under  Sec.  60  of  an 
insolvent  who  has  already  obtained 
his  discharge  under  Sec.  47,  is 
not  as  of  course,  but  will  depend 
upon  the  geneml  conduct  of  the 
ins(^)lvent  lK)th  before  and  subse- 
quent to  his  obtaining  his  dis- 
charge under  Sec.  47.  In  re  N. 
JJ.  Cnorhivalla 14 

INSOLVENT   COURT.— Sef?    Notes 

OF  EviDENCK  NOT  TAKEN.     ReINSTATB- 

MKNT  OF  Petition  on  list  of  Insol- 
viiNT  Court. 


INSOLVENT  TRADER— 

An  Insolvent  Ti^ader,  who  Las 
obtained  his  discharge  under  Sec. 
24  of  Act  XXVIII.  of  1865,  is 
not  liable  for  calls  made,  after  he 
ha«  obtained  his  discharge,  in 
respect  of  shai'es  held  by  him  in  a 
Joint  Stock  Company,  when  the 
order  for  the  winding  up  of  such 
Company  has  been  made  prior  to 
the  time  of  the  Insolvent  Trader 
obtaining  his  discharge.  J.  F. 
Punuett  V.  Vindyak  Pdndurang..27 

INSPECTION  OF  DOCUMENTS. 
ORDER  FOR.— /See  Appeal  to 
Privy  Council. 

INTENTION.— ^ee  Illegal   Arrest. 

INTEREST  ON  MESNE  PROFITS, 

— See  Mesne  Profits. 

INTEREST  EXCEEDING  PRIN- 
CIPAL— 

According  to  the  Hindu  law  of 
d/imdupat,  interest  exceeding  the 
principal  sum  lent  cannot  be 
recovered  at  any  one  time. 

Cases  bearing  upon  the  subject  of 
dAmdttpat,  and  how  far  and  when 
that  Liw  is  applicable  to  loans 
upon  mortgage,  reviewed  and 
considered.  No  ray  an  and  others  v. 
.>  nirdji  and  others 83 

INTERLOCUTARY  JUDGMENT. 
— See  Appeal  to  Privy  Council. 

IRREGULARITY.— ^ee  Appoint- 
ment  of  third  Arbitrator  under 
Skc.  12  OF  Act  VI.  of  1857. 

JOINDER  OF  DIFFERENT 
CAUSES  OF  ACTION— 

In  1860,  P.  brought  a  suit  against 
his  gi-andmother  K.  and  another 
person,  for  possession  of  a  piece  of 
land  which  P.  alleged  had  de- 
scended to  him  from  his  grand- 
father. In  1870,  P.  sued  the  said 
K.  and  one  E.  for  some  trees 
which  he  also  claimed  by  right  of 
inheritance  from  his  grond&tber. 

Held  that  the  causes  of  action  in  the 
two  suits  by  P.  were  different,  viz., 
unlawful  alienations  by  K.  of  the 
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respective  properties,   tlie  subject 
matter  of  the  different  suits. 

Sec.  7,  Civ.  Proc.  Code  requires  that 
every  suit  shoidd  inchide  the 
whole  of  the  chtini,  arising  fn^m 
the  same  cause  of  action,  but  al- 
though the  Civil  Procedure  allows 
of  claims,  arising  from  different 
causes  of  action,  being  included  in 
the  same  plaint,  there  is  no  provi- 
sion of  law  which  makes  it  obliga- 
tory on  the  plaintiff  to  do  so. 
Pr(iijji  RaJarji  v.  Endarjl  Bhim- 
hhdi 257 

JUDGMENT  NOT  INTER  PARTES. 

See  Mortgage  Without  Possession, 
1. 

JUDICIAL  PROCEEDING— 

An  order  under  Section  1^08  of  the 
Code  of  Criminal  Procedure  is  a 
judicial  proceeding  within  the 
meaning  of  Section  4()4  of  tliat 
Code  and  is,  tberefore,  open  to 
review  by  the  High  Court  under 
its  extraordinary  jurisdiction, 
when  an  error  in  law  is  committed. 
Ashhunier  v.  Keshav  on  the  point 
overruled,  and  The  Collecior  of 
Hoogly  v.  Tarn  Nath  Mukhopculhya 
followed.  Ganprasdd  bin  Sobha- 
rdm 160. 

JURISDICTION— 

The  Raja  of  Dangadra — an  indepen- 
dent Chief — sued  the  Government 
of  Bombay  for  a  village  which  he 
described  in  the  plaint  as  situated 
in  the  Raja's  own  ten'itory.  The 
District  Judge  of  Ahmedabad 
rejected  the  suit  for  want  of  juris- 
diction, as  the  village  in  dispute 
Tv'as  beyond  the  British  territories. 
On  appeal,  the  High  Court  reman- 
ded the  case  for  retrial  on  the 
merits  on  the  agreement  by  the 
plaintiff  that  he  would  so  amend 
the  plaint  as  to  bring  the  suit 
within  the  jurisdiction  of  the 
Ahmedabad  District  Court.  The 
plaint  was  accordingly  amended, 
and  the  District  Court  decided  the 
case  on  the  merits  in  favour  of  the 
plaintiff.     The  High  Court,  how- 


ever, finding  that  the  amendment 
did  not  alter  the  original  state- 
nu^it  in  the  plaint  regarding  the 
situation  of  the  village,  and  find- 
ing that  the  plaintiff's  evidenceand 
arguments  were  directed  solely 
to  prove  that  the  village  was  not 
in  British  but  foreign  territory, 
annulled  the  decree,  although  both 
the  parties  expressed  tlieir  willing- 
ness that  the  appeal  should  be 
decided  on  the  merits,  the  court 
acting  on  the  rule  of  law  that  no 
consent  of  parties  can  give  to  the 
court  a  jurisdiction  which  it  does 
not  possess  over  the  subject  matter 
of  the  suit.  The  Govennnent  of 
Ihtmhay  v.  Ranmahinyjl  Amar- 
s'niyji  242 

See  Administration  of  Minor's  Estate, 
Suit  for.  Bombay  Civil  Courts* 
Act  (XIV.  of  18(^9)  Skc.  26.  Cause 
OF  ACTION,   1.  Decree  for  Salk  of 

MORTCiACiKD  property  OUT  OF  JURIS- 
DICTION. Execution  of  Decree,  1. 
Independent  Soverekin's  Private 
Property.  Insolvency.  Main- 
tenance of  deserted  wife.  Manda- 
mus. Opium  Laws.  Violation  of 
Conditions  of  Remission  of  Punish- 
ment. 

JURISDICTION  OF  SMALL 
CAUSP:  court.— 6'e«  Small 
Cause  Court. 

JURISDICTION  TO  HEAR  AP- 
PEAL.— See  Notes  of  Evidence  not 

TAKEN. 

KABULATATDA'R.— ^ee  Khoti 
Land. 

KANARA,  NORTH.— aSc^  Exkcution 
of  Decree,  1. 

KEEPING  ALIVE  DECREE.—^'ee 
Execution  of  Decree,  2. 

KROT,—Ses  Khoti  Land. 

KHOTI  LAND— 

In  a  suit  by  a  Elabulayatdar  Khot 
for  rent  from  cultivators  holding 
land  in  a  Khoti  village,  the  onus 
does  not  lie  on  the  plaintiff  to 
prove  the  land  to  be  Khoti ;  but 
the  holder  of  land  in  a  Khoti 
estate  must  prove  that  he  is  ex- 
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landujkd.  kjkctmkxt  suit 

i^^'^' — ^^«  Al/i;/  .VATivfc  Ca.-l. 

laxdujkd  and  tenant— .v.^ 

LAND        SirrATKI)        BKYOND 
HKlTI>if     ThKKITOKiK.S.— .w 

LAND,  Sr:iT  TO    KKT'OVKR.— >v. 
L;m;tatk..n,   2.  Moi;i  ,a.,i:    With'.-t 

Po.-.-.fcsrlO.V,   1. 

LEASK,  FAILURE  TO  PROVE.— 

H^'*i  Xhjyy.sKiiM.  Ca-k. 

LEAVE  OF  COURT  TO   .SUE.-,sv 
C'Ar.sL  o>  A'lio.v,  2. 

LETTERS     PATENT     OF     HIGH 
COURT  OF  DOM  HAY  (U*\Z)-~ 

C'.  14    4^^r,,  4-;7.  -l^jli,  410 

Cl.  18 ; 4,,:^ 

Cl.  21 -.o 

Cl.  22,  24  ami  25  :jsl 

LETTERS     PATENT    OF     WMWl 
COURT  OFDO.M  BAY,  AMENDED 

Cl.  12 — .S'/v^  Cai.'sk  of  Action,  1,2- 
Cl.  15— ,SV//.'  Aj'J'Kal  tu  J*1£i\  v  C<.r\- 

Cl.  18 — .S'ct;  I.v.soLVExcy. 

('l.  Ill 4r>3 

Cl.  25 3 'A  3a,  :j05,  384, 

3iu! 
C/L.  20. — 5e<i  Pkksox  in  Ar'TiioiinT 

Cl.  37    '1'<^0,4^»7,  4/^,411,' 

Hkc.  38 371,  375,  3ia,  31>2. 

SfX'.  39    4ji)\) 

Sf;c.    4^) — Sae    Appeal     to    Puivr 

Council. 
Hec.  41    403 

LEXllPJI   SlTuE    101,103 

LIABILITY  OF    TRUSTEE    FOR 
BREACH  OF  TRUST— 

A  troBtce,  who,  having  accepted  a 
tniHt,  rcrnaifiH  panwive  and  fakes 
no  tttf]w  \aj  bcc  the  triwt  cai-ried 


.S- 


Service 


LIKE       TENANTS 

LIMJTAT1()N  — 

L  TLe  p.'aintifF,  ou  the  ind  of 
A'ltr-K  1*^47,  becauiL-ni.iTtsriir^of 
a  h  .v^^  under  an  instminent 
of  G  .rttrtjcrM.  which  pn>vided 
th.it.  ID  default  of  payment  bv  the 
n»  .'-iTsir^'r  of  the  mortgage  kian 
witLin  riveyt-ar*:,  the  h  jii^  sh-'nlJ 
fje  CN^zL^idered  as  ahKolutelj  sold 
to  t»je  mortgagee.  Default  waa 
made  in  payment,  and  the  mort^ 
g-ugf-e  entered  into  possession,  and 
coutinned  in  posseiNsion  until  1  .S->!^ 
when  he  was  dispossessed  by  the 
mMrti.^ifrnr.  On  the  2inh  i&larch 
!>*»>;  the  plaintiff  tilerl  a  suit^  in 
the  nature  of  a  foreclosure  suit, 
airaiixt  his  mortgagor,  to  which 
the  defendant  pleaded  the  law  of 
limitation. 

//'///  that  the  plaintiiFs  cause  of  ac- 
tion arose  in  1^.>>{,  when  he  was 
di>po.---es.<efl  by  the  defendant,  and 
that  he  had  under  Act  XIV.  of 
1>^01»,  Sec.  I.,  Cl.  12,  twelve  years 
fr(»m  that  date  within  which  t4> 
file  his  suit.  Lalcahmibai  \.  VUhal 
Iiainchandra 53 

2.  A  suit  to  recover  possession  of 
an  unenclosed  piece  of  ground 
must  be  brought  within  twelve 
years  from  the  time  the  cause  of 
action  accrued,  and  in  deciding 
this  the  issue  is,  not  that  the 
plaintiff  must  show  that  he  exer- 
cised some  right  of  ownership  over 
the  ground  within  the  twelve  years 
preceding  the  filing  of  the  action, 
but  that  twelve  years  have  not 
elapsed  between  the  day  the  defen- 
dant interfered  with  the  plaintiff's 
possession  and  the  date  on  which 
the  plaintiff  filed  his  claim.  Scufan^ 
tjovM  bin  Basangoivdd  v.  Basdp. 
bin  Chendpd ,. 62 
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3.  Wliore  tliere  lias  lioon  mi  reoot/- 
nition  of  title  uor  aiij  paynieut  of 
duos  wit  bin  the  period  of  limitation 
preseribod  by  law,  there  is  a  sufti- 
cient  bar  to  the  elaimarit's  right  to 
recover,  if  he  ever  had  any. 

The  ^anse  of  action  to  establish  title 
and  the  cause  of  action  to  recover 
arrears  which  rest  on  such   title   ' 
are  not  distinct  and  indepcaident   , 
of  each  other  ;  so  that   if  the  for- 
mer l)e  barred,  even  those  arreai-s,    i 
which   may  be  within  the  law  of 
limitations,   cannot  be  recrovered. 
Ma^hala  bin  Gindpd  v.  Bhncjruutd 
binTJcvji ■ 260 

4.  Where  the  defendant  employed 
the  plaintiff  to  repair  a  bungalow, 
but  no  express  agiTcment  was 
come  to  as  to  the  payment  for  the 
repairs,  it  iras  held  that  on  the 
performance  of  the  re}>airs  an 
implied  con t met  t^)  pay  their  fail* 
value  arose,  for  which  the  period 
of  limitation  was  six  years,  as 
ruled  iu  JJ uiedchavd  Hukain<fiand 
V.  ShdBuldhidos  L^thhnnd.  NCiro 
Qa)icshI)didrY.  Mvltunnmul  Khan, 

280 

See     Adjustmfnt     op      Accounts. 

EXKCDTION  OF  DeCREK  2.  IMMOVE- 
ABLE Propekty,  1.  Mamlatdar's 
Order,  Suit  to  set  Aside. 
Mortgage,  2. 

MAINTENANCE  OF  DESERTED 

WIFE— 

Although  tbe  relations  of  the  hus- 
band of  a  Hindu  woman,  deserted 
by  him,  may  not  be  under  a  per- 
sonal liability  to  support  her,  yet, 
if  they  have  property  of  the 
husband  in  their  hands,  his  wife 
is  entitled  to  be  maintained  out 
of  the  husband's  estate  to  the 
extent  of  the  proceeds  of  one- 
third  thereof. 

Wliether  a  suit  to  obtain  such  main- 
tenance is  cognizable  by  a  Court 
of  Small  Causes.     Quaere. 

Where  there  has  been  a  manifest 
error  of  law,  and  to  prevent  ma- 
nifest injustice,  the  High  Court, 


in  the  exercise  of  its  extraordinary 
jurisdiction,  will  remand  a  case  to 
the  Lower  Court,  though  the 
value  of  the  claim  may  be  under 
Rs.  500,  and  the  case  may  be  one 
in  which  a  special  appeal  is  not 
allowed.  Rnmdhdi  v.  TrimhaJc 
Ganesh  Desdi  and  another 283 

MALICE. — See  Illegal  Arrest. 

MA'MLATDA'R'S  COURT— 6^6?  Ex- 
traordinary Jurisdiction  of  High 
Court. 

MA'MLATDA'R'S  ORDER 
AGAINST   MORTGAGOR. —A^ee 

Mt)RTGAGE  Without  Possession,  1. 

MA'MLATDA'R'S  ORDER,  SUIT 
TO  SET  ASIDE— 

A  brought  a  suit  in  a  Mamlatdar's 
Coui-t  under  Bombay  Act  V.  of 
1864,  to  recover  possession  of 
certain  land  from  B.  C.  joined  in 
the  proceedings  proprio  viotu,  and 
the  Mamlatdar,  on  the  1st  May 
1805,  made  an  order,  awarding 
possession  of  the  land  to  C.  In 
an  action  brought  by  A  against  C 
in  the  Civil  Court  on  the  18th. 
October  1809,  C.  pleaded  limita- 
tion under  Sec.  1,  CI.  7,  Act  XIV. 
of  1859,  as  the  action  was  not 
filed  within  three  years,  of  the 
Mamlatdar's  order. 

Held  that  the  action  was  not  barred 
by  limitation,  as  C.  was  not  pro- 
perly a  defendant  in  the  Mamlat- 
dar's  Court,  and  that,  therefore, 
the  Mamlatddr  had  no  power  to 
make  an  order  regarding  him. 
Vishvandthrdv  Kacheshvar  v.  Nd~ 
rdyan   bin    Gopdl  424 

MANAGER  OF  WAKF.— iSfee  Wakp. 

MANDAMUS— 

The  High  Coui*t  has  jurisdiction  to 
enforce  by  Mandamus  the  right  of 
persons  duly  elected  Directors  of 
a  Joint- Stock  Company  to  exer- 
cise the  functions  of  Directors  of 
such  Company,  if  such  rights 
interfered  with  by  the  Company 
acting  through  its  other  Directors. 
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Sfimhle  that  the  Court  will  not  refuse 
to  interfere  bj  Mandamus  in  ' 
such  a  case  merely,  because  the 
office  of  a  Director  is  not  a  per- 
manent office,  or  because  a  Direc- 
tor can  be  removed  from  his  office 
by  a  special  resolution  of  the  share- 
holders, but  in  a  proper  case,  will 
restore  him  to  his  legal  position. 

Meaning  of  the  words  "casual 
vacancy  "  considered.  In  re  The 
Albert  Mills  Company  ;  Nasa/rvdn- 
ji  Aspdndi^rji  and  others  v.  Shivji 
Mdnikbhdi  and  others 438 

MASTER,  ACTION  AGAINST.— .See 

Bill  of  Lading. 

MAXIMS— 

A  Frontb  Prj:cipitium,  a  teroo 
LUPi     855 

Caveat  emptor     97 

expressio  unius  est  exclusio  alte- 
RIU8.  313,  336. 

Quia  expedit  reipublic*  ut  sit 
finib  litium    191 

Ut  res  maois  valeat  quam  pereat. 

191 
MESNE  PROFITS— 

In  a  suit  for  mesne  profits  (not 
being  a  suit  for  land  and  its  mesne 
profits)  interest  on  mesne  profits 
cannot  be  recovered.  Chnku 
Modan  Is^nA  v.  BuUahh  Dv*drk^i.  7 

MINOR. — See  Administration  of 
Minor's  Estate,  suit  for.  Award. 
Next  friend  of  minor,  suit  by. 

MISCONDUCT  OF  ARBITRATOR. 

— fifee  Appointment  op  third  Arbi- 
trator under  Sec.  12  of  Act  VI.  of 
1857. 

MISDESCRIPTION  OF  DOCU- 
MENT.— See  Suit  heard  and  de- 
termined. 

MISTAKE  IN  FRAMING  PLAINT. 

— See  Alternative  Case. 

MORTGAGE— 

1.  Since  the  decision  of  the  case  of 
Ramji  v.  Chinto,  it  has  been  the 
practice  of  the  High  Court  on  its 
appellate  side  and  of  the  inferior 
Cfourts  in  the  Bombay  Presidency 
to   treat  gahdn  lahdn  mortgages 


(mortgaofes  containing  a  proviso 
that  if  not  re<leemed  within  a 
certain  fixed  time  they  will  be 
considered  as  converted  into  abso- 
lute sales)  as  redeemable,  notwith- 
standing that  such  fixed  time  has 
expired — Such  pi*aotice  has  proved 
beneficial  and  should  be  adhered  to. 

R'lmji  V.  Chin  to  and  the  cases  decided 
in  accordance  with  it,  referred 
to  and  followed.  kShankarhh^i 
Guldbbh/ti  and  oth^s  t*.  Kdssibhdi 
Viihalbhai 69. 

2.  Redemption  by  the  mortgagor 
of  mortgaged  premises  held  by  a 
mortgagee  under  a  gah/fn  lahan 
mortgage  is  not  barred  by  the 
mortgagee's  possession  of  the  pre- 
mises for  the  period  of  twelve 
years  after  the  date  on  which 
according  to  the  temis  of  the 
mortgage  deed,  the  mortgage  is 
to  be  converted  into  a  sale.  Such 
a  case  is  governed  by  the  provi- 
sions of  Act  XIV.  of  1859  Sec.  I 
CI.  15.  Krisl'iidjl  rilia.'^  Baboji 
Keslmv  v.  lidvji  Sffdn^hiv  and 
(tyiuthvr. 

St'f  Limitation,  1 79 

MORTGAGE     BY     HINDU. —^^'^ 

Intekkst  exckedixg  Principal* 

MORTGAGE, SUIT  ON.— ,9.^^ Decree 

FOR    SALE    OF    MORTGAGED     PROPERTT 
OUT  OF  JURISDICTION. 

MORTGAGE,  REGISTERED, 
WITHOUT  POSSESSION.— >V 
Rkgistration,  2. 

MORTGAGE  WITHOUT  POSSES- 
SION— 

1.  In  order  that  a  Hindu  mortga- 
gee may  successfully  maintain  an 
action  of  ejectment  against  third 
persons  wrongfully  in  possession 
of  the  mortgaged  property,  it  is 
not  necessary  that  such  mortgagee 
should  have  been  put  in  possession 
by  his  mortgagor.  He  can  bring 
his  action  based  upon  the  title  of 
his  mortgagor,  if  the  moilgagor 
had  a  good  ititle  to  the  land,  and 
was  in  possession  of  it  within 
twelve  years  before  the  suit  was 
brought. 
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A  mortgagee  is  not  aiffected  by  a 
Mamlatdiir's  order,  made  under 
Bombay  Act  V.  1864,  on  the 
application  of  the  mortgagor  for 
possession  subsequent  to  the  date 
of  the  mortgage.  KrUhm^i 
Ndrdyan  v.  Oovind  Bhoskar  and 
others 275. 

2.  A  mortgage  without  possession 
is  not,  in  Hindu  law,  abvsolutely 
invalid  but  is  binding  as  between 
the  mortgagor  and  mortgagee. 

A  purchaser  with  possession  at  a 
Court's  sale,  whoso  certificate  of 
sale  is  registered,  buys  the  right, 
title  and  interest  of  the  debtor, 
burdened  with  the  lien  of  a  prior 
mortgagee,  without  possession 
whose  deed  of  mortgage  is  regis- 
tered. Chintdman  BlUtskar  v. 
Shivrdmfi  Hari  and  others  304. 

MUHAMMADAN  LAW.— See  Wakf. 

MUNICIPAL  GROUND  RATES— 

The  Great  Indian  Peninsula  Railway 
Company,  which,  under  an  agree- 
ment with  Government,  holds  the 
land,  upon  which  their  Railway  is 
constructed,  free  of  rent  for  99  ' 
years,  are  occupiers  only,  and  not  | 
owners,  of  such  land  within  the 
meaning  of  Section  2  of  Bombay 
Act  II.  of  1865,  and  are  therefore 
not  liable  to  be  rated  as  owners  of 
the  ground  used  by  them  for  the 
purposes  of  the  railway  within  the 
City  of  Bombay. 

Principles  upon  which  railway  com- 
panies are  liable  to  be  rated 
considered  and  laid  down.  The 
Justices  of  Hue,  Peace  for  the  City  of 
Bombay  v..  The  Great  Indian  Penin- 
sula Raihvay  Company  217 

MUNIM  WINDING  UP  FIRM.— S^e  , 

Recognized  Agent.  I 

MUSIC  IN  PRIVATE  HOUSE.— A^ee 
Police  Prohibition. 

MUTUALITY— 

An  agreement  whereby  the  defend- 
ant undertook  to  pay  to  the 
plaintiff  and  two  other  co-creditors 

3 — VOL.    FX. 


of  an  insolvent  a  share  in  any 
sums  which  he  might  recover 
from  the  insolvent  in  considera- 
tion of  receiving  a  share  in  any 
sums  which  might  be  recovered 
by  the  other  creditors  is  not, 
though  the  plaintiff  has  passed  no 
similar  agreement  in  favour  of 
the  defendant,  invalid  for  want  of 
consideration  or  mutuality  of  obli- 
gation. 

Where,  however,  one  of  the  persons 
in  whose  favour  the  agreement  waa 
passed,  without  making  the  others 
'  parties  sued  the  person  who  exe- 
cuted it  to  recover  his  share,  it 
%ca$  field  that  the  suit  was  not 
maintainable,  as  it  could  only  be 
brought  as  a  suit  between  partners 
for  an  account  and  the  results  of 
all  the  partnership  transactions 
must  be  bronght  at  once  under 
the  view  of  the  Court.  Bhugtidds 
Bhagr/indds  v.  N.  B.  Oliver  ...418 

NEW  MATTER  SHOWING  WANT 
OF  JURISDICTION.— ^66  Review 
OF  Judgment. 

NEXT  FRIEND  OF  MINOR,  SUIT 
BY— 

There  Is  nothing  in  the  Minors  Act 
(XX.   of    18G4)    to  prevent  the 

,  institution  of  a  suit  by  the  next 
friend  of  a  minor  who  has  not 
obtained  a  certificate  of  adminis- 
tration to  the  minor's  estate,  but 
who  claims  no  right  to  have  charge 
of  the  minor's  property,  asking 
for  a  declaration  of  the  minor's 
rights,  and  for  an  order  directing 
the  defendant  to  pay  money  he 
owes  to  the  minor  into  the  Prin- 
cipal Civil  Court  of  the  District. 

As  the  right,  however,  of  a  friend  to 
institute  a  suit  on  behalf  of  a 
minor  is  under  the  control  of  the 
Court,  and  as  the  Minor's  Act,  by 
Sec.  JJ — 7,  enables  a  friend  of  the 
minor  to  protect  his  interests  by 
applying  for  the  appointment  of  n 
fit  person  to  have  charge  of  th  o 
property  of  the  minor  and  to  pro- 
tect   his  estate,  the  proper  course 
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for  a  Court,  to  wbicL  a  plaint  on 
behalf  of  a  minor  is  presented  by 
his  friend,  is  either  to  refuse  to 
accept  the  plaint,  when  there  is 
no  pressing  necessity  for  its  accep- 
tance, or  in  case  such  pressing 
necessity  exists,  to  accept  the 
plaint  and  stay  proceedings  until 
the  plaintifE  has  duly  obtained  a 
certificate  under  the  Act.  Vijhor 
V.  Jijibhdi  Vdji  130 

NORTH  KANAKA.— /See  Execution 
OF  Degree,  1. 

NOTES   OF  EVIDENCE  NOT 

TAKEN— 

In  order  to  enable  the  High  Court 
to  hear  the  appeal  of  an  opposing 
creditor  from  an  order  made  upon 
the  hearing  of  an  insolvent's 
petition  which  such  creditor 
opposes  (and  upon  which  evidence 
is  taken),  it  is  necessary  that 
notes  of  all  tho  evidence  at  the 
hearings  should  be  recorded  by  an 
officer  of  the  Insolvent  Court. 

In  re  LakhmMs  Hansr/ij  in  substance 
followed.  Kalli/fnddi  Kirp^rdm 
V.   Trikamldl  Guldbrdi 307 

NOTICE. — See    Mortgaqb     without 

POSSESSION,  2. 

NUISANCE,   REMOVAL    OY.—See 

Judicial  Procbedinq. 

NUL  TIEL  AGARD  ...185,  195,  196, 

198, 199,  200,  201. 

OBSTRUCTING     PUBLIC     SER- 
VANT.— See  Public  Servant. 

OCCUPIER.— See  Municipal  Ground 
rates. 

OFFENCE  NOT  CONSTITUTED 
BY  ACTS  PROVED— 

Where  the  High  Court  was  of 
opinion  (in  a  case  in  which  no 
appeal  lay  to  it)  that  the  facts 
found  by  the  Court  that  tried  the 
prisoners  and  the  Court  of  appeal 
from  such  Court  did  not  consti- 
tute the  ofEence  of  cheating  of 
which  the  prisoners  had  been 
convicted,  the  High  Court,  in  the 


exercise  of  its  extraordinary  juris- 
diction, reversed  tho  conviction 
and  sentence. 

To  justify  a  conviction  for  the  offence 
of  cheating  there  must  be  some 
evidence  of  an  intention  to  cheat 
at  the  time  when  the  promise  (the 
omission  to  perform  which  com- 
pletes the  offence  of  cheating)  is 
made.  Reg.  v.  Hargovandds  and 
Harkisandds  448. 

ONUS  OF  PROOF.— S^e  Khoti  Land. 
OPEN  GROUND.— 5ee  Limitation,  2. 

OPENING  NEW  WINDOWS.— 5ec 

Privacy,  Invasion  of. 

OPIUM  LAWS— 

The  District  Magistrate  (whose 
Court  is  the  proper  tribunal  for 
the  trial  of  an  offence  relating  to 
the  smuggling  of  opium)  has, 
under  Section  21  of  the  Code  of 
Criminal  Procedure,  power  to 
inflict  any  fine  provided  by  Regu- 
lation XXI.  of  1827  for  such 
offence,  even  though  the  fine  may 
exceed  Rs.  1,000. 

The  arrest  of  a  person  accused  of  the 
above  offence  without  a  wamnt 
is  generally  illegal,  except  under 
the  circumstances  specified  in  Sec. 
108  of  the  Code  of  Criminal 
Procedure.  Beg,  v.  Nordyan 
Oangdrdm  and  others 343 

OPIUM  SMUGGLED— 

Although  the  effect  of  Section  21  of 
the  Code  of  Criminal  Procedure  is 
to  g^ve  exclusive  original  jurisdic- 
tion to  the  Magistrate  of  the 
District  in  the  trial  of  cases  under 
Section  7  of  Reg^ation  XXI.  of 
1827  for  abetting  the  smuggling 
of  opium,  that  Section  (21)  does 
not  exclude  the  appellate  jurisdic- 
tion vested  in  the  Court  of  Session 
by  Section  409  of  the  Code.  Beg. 
V.  SaduDdddbhdi  166 

OPPOSITION  TO  DISCHARGE  OF 
INSOLVENT.— 6'eeL\soiiVEXT  Act, 
Secs.  47,  50,  AND  60. 
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OWNER. — See    Municipal     ground 

RATES. 

PARSI     ^lARRIAGE     AND     DI- 
VORCB  ACT.— 6'cfl  Restitution  or 

CONJUGAL  RIGHTS. 

PERSON  IN  AUTHORITY— 

W.,  a  travelling  auditor  in  the  ser- 
vice  of    the    G.    I.    P.    Railway 
Company,  having  discovered   de- 
falcations in   the  account  of  the 
prisoner,  who  was  a  booking  clerk 
of  the  Company,  went  to  him  and 
told  him  that  "  he  had  better  pay 
the  money  than  go  to  jail  "  and 
added   that   **  it  would  be  better 
fot  him  to  tell  the  truth,"  after 
which   the  prisoner  was  brought 
before    the    Traffic    Manager  in 
whose  presence  he  signed  a  receipt 
for,  and  admitted  having  received, 
a  sum  of  Rs.  826-8-0.     The  pri- 
soner was  subsequently  put  on  his 
trial  for  criminal  breach  of  trust 
as  a  servant  in  respect  of  this  and 
of  other  sums ; — 

Held  that  the  words  used  by  W.,  the 
travelling  auditor,  constituted  an 
inducement  to  the  prisoner  to  con- 
fess, and  that  W.  was  a  person  in 
authority  within  the  meaning  of 
Section  24  of  the  Indian  Evidence 
Act,  and  that  the  receipt  signed 
by  the  prisoner  was,  therefore,  not 
admissible  in  evidence  on  his  trial. 

Held  also  (Bayley,  J.,  dissentienie) 
that  the  High  Court,  in  considering 
a  point  of  law  reserved  under  CI. 
26  of  the  Letters  Patent,  where  it 
is  of  opinion  that  evidence  has 
been  improperly  admitted  as  to 
one  of  two  heads  of  charge  of 
which  a  prisoner  stands  convicted 
(the  two  heads  of  charge  relating 
to  distinct  and  separate  offences) 
and  that  the  conviction  on  such 
head  of  charge  is  bad,  has  power  to 
review  the  whole  case  and,  if  it 
appears  that  the  evidence  impro- 
perly admitted  could  not  rea- 
sonably be  supposed  to  have 
influenced  the  jury  as  to  the  latter 
head  of  charge,  ought  not  to  set 


aside  the  conviction  on  that  head 
of  charge  but  should  proceed  to 
pass  judgment  and  sentence  on  it. 

Semhle.  Sec.  167  of  the  Indian 
Evidence  Act  applies  to  criminal 
trials  by  jury  in  the  High  Court. 
Beg.  V.  Navroji  BdddhUi 358. 

PLAINT — See  Alternative  Case. 

PLEADER'S  COSTS— ,SVe  COSTS 
AS  BETWEEN  PLEADER  AND 
CLIENT. 

POINT  OF  LAW  RESERVED— /Sc6 

Person  in  Authority. 

POLICE — See  Illegal  Arrbst. 

POLICE  prohibition- 
Sec  27of  Bombay  Act  Vll.  of  1867 
does  not  empower  the  Police  to 
prohibit  the  use  of  music  in 
private  houses.  Reg.  v,  Lukhnid 
Chdiigo    135 

POSSESSION— See  Mortgage  with- 
out possession,  2.  Registration, 
2,  3. 

POSSESSION  BY  MORTGAGEE— 
/SeeMoRTGAQE  without  Possession,  1 . 

POUND-KEEPEIU- 

Where  a  Magistrate  convicted,  under 
Section  27  of  Act  I.  of  1871,  a 
person  who  was  not  himself  a 
pound-keeper,  but  was  merely 
entertained  by  the  police  Patil, 
who  was  ex-ojfficio  pound-keeper 
under  Section  6  of  the  Act. 

The  High  Court  annulled  the  con- 
viction and  sentence  passed  upon 
the  accused.  Reg.  v.  Vaktd  valad 
Ldkhu 164. 

POWER  OF  ATTORNEY  TO    RE- 
GISTER.—^'ee  Stamp. 

POWER  OF  DISTRICT    MAGIS- 
TRATE TO  DIRECT  RETRIAL— 

Where  a  Sub- Magistrate  discharges 
a  person  accused  of  an  offence  not 
being  an  offence  specified  in  the 
seventh  column  of  the  schedule 
to  the  Criminal  Procedure  Code 
as  triable  by  the  Court  of  Session 
only,  or  by  the  Court  of  Session 
or    Magistrate    of  the   District, 
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the  District  Magistrate  has  no 
power  to  direct  a  retrial  under  the 
provisions  of  Section  435  of  the 
Code  of  Criminal  Procedure. 
Reg.  V.  SuhhAnd  bin  Qanu 169 

POWER  OF  SESSIONS  COURT  TO 
DIRECT  COMMITTAL— 

After  an  accused  person  has  been 
acquitted  under  Sec.  255  of  the 
Code  of  Criminal  Procedure,  it  is 
not  competent  to  the  Session 
Judge  to  interfere  under  Sec.  435 
of  the  same  Act.  Beg.  v.  Venku, 
Narsd 170 

PRACTICE.— i^ee  Reinstatbmbnt  of 
Petiton  on  List  of  Insolvent  Coubt. 
Reyibw  of  District  Judge's  Judg-  ' 
hbnt  afteb  admission  of  special 
Appeal.  Review  of  Judgment. 
Service  Watan  land. 

PRACTICE  IN  CRIMINAL 
TRIALS. — See  Person  in  Autho- 
eitt. 

PRACTICE  IN  INSOLVENT 
Court. — See  notes  of  evidence 
not  taken. 

PRESCRIPTION.— 5ee  Immoveable 
Peopebtt,  2. 

PRESCRIPTIVE  RIGHT.— See  Im- 
moveable Property,  2. 

PRIORITY.— See  Registration,  1,  3. 

PRIVACY,  INVASION  OP— 

Where  the  plaintiff  opened  a  new 
window  in  his  house  at  Dharwar, 
which  rendered  the  defendant's 
house  less  private  than  before : — 

Held  that  the  plaintiff  was  not  guilty 
of  any  tortious  act,  and  should 
not  be  debarred  from  improving 
his  own  house,  though  the  effect 
might  be,  to  some  extent,  preju- 
dicial to  his  neighbour. 

To  establish  such  an  exceptional 
privilege,  as  is  customary  in  this 
respect  in  the  towns  of  Gruzerat, 
evidence  of  the  most  satisfactory 
character  is  necessary.  Shrinivds 
TldpvrAv  V.  X.  Reid  and  otJiers,  266 


PRIVATE  HOUSE,  MUSIC  IN.— 
See  Police  Prohibition. 

PROCEDURE.— See  Appeal  to  Privy 
Council.  Assignment  of  decree, 
1,  2.    Next  Friend  of  Minor,  suit 

BY. 

PROCEEDING  IN  THE  NATURE 
OF  A  ^UlT—See  Award. 

PUBLIC  SERVANT— 

The  refusal  of  a  cart-owner  to  give 
his  cart  on  hire  to  a  Oovernment 
officer  does  not  constitute  the 
offence  of  obstructing  a  public 
servant  in  the  discharge  of  his  pub- 
lic functions  within  the  meaning  of 
Sec.  186  of  the  Indian  Penal  Code. 
Reg.  V.  DlioH  Kullan 166 

PUNISHMENT  FOR  COMPOUND 
OFFENCE.— 5ee  House  Breaking 

IN  ORDER  TO  COMMIT  THBPT. 

PURCHASER  AT  COURTS  SALE. 

Notwithstanding  the  dicta  in  the 
case  of  the  Bank  of  Hindustan  v. 
Premchand  Raichand  it  must 
now  be  considered  as  settled  law 
that  a  purchaser  at  a  Court's  sale 
(except  in  cases  iu  which  such 
sale  is  set  aside  for  irregularity 
under  Section  257  of  the  Code  of 
Civil  Procedure)  is  not  entitled 
to  a  refund  of  his  purchase  money 
from  the  execution  creditor  in 
cases  in  which  it  turns  out  that 
the  judgment  debtor  had  no  right, 
title  or  interest  in  the  property 
sold  as  his. 

Cases  which  decide  that  a  person 
whose  property  has  been  wrong- 

.  fully  seized  by  the  Court,  or 
wrongfully  seized  and  sold  at  a 
Court's  sale,  as  that  of  the  judg- 
ment debtor,  is  entitled  to  recover 
damages  from  the  execution  cre- 
ditor, at  whose  instigation  the 
property  has  been  so  seized  or  so 
seized  and  sold,  reviewed.  Kdlu 
bin  Vosdji  v.  Ddmodhar  Govind.^ 

PURCHASER   FOR  VALUE.— 5cc 

Ceeditob*s  right  to  follow  Assets 
OF  A  deceased  Hindu  into  the  hands 
of  a  Purchaser  fob  Value, 
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PURCHASER  FROM  TALUKDAR. 

— See  Talukdabi  Village. 

RAILWAY  COMPANY'S  LIABILI- 
TY TO  PAY  RATES.— ^ee  Muni- 
cipal Gbounp  Rates. 

RATES. — See  Municipal  Obound 
Rates. 

RATIFICATION.— &e  Independent 
Sovebeion's  pbivatb  pbopbrtt. 

RATING,  PRINCIPAL  OP.— /Sec 
Municipal  Ground  Rates. 

RECOGNISED  AGENT— 

The  muni/m,  of  a  firm  which  has 
ceased  to  carry  on  basiness,  who 
is  engaged  in  collecting  the  assets 
of  snch  firm  and  otherwise  wind- 
ing up  its  afEttirs,  is  a  recomised 
agent  of  the  owner  of  sach  firm 
within  the  meaning  of  Section  17, 
CI.  2  of  the  Civil  Procedure  Code, 
and  can,  on  behalf  of  his  absent 
principal,  maintain  or  defend  a 
snit  brought  in  respect  of  the 
business  dt  the  firm  whose  affairs 
he  is  engaged  in  winding  up. 
His  Highness  TuJcojt  MaMr/fj 
Holkar    v.   Pitambardds  Ndranji 

427 

REDEMPTION  AFTER  FIXED 
TIME  HAS  EXPIRED.— 5ee 
Mortgage,  1. 

REDEMPTION  BY  MORTGAGOR. 

— See  Mobtgaqb,  2. 

REFERENCE  OF  CASE  BY  MA- 
GISTRATE F.  P.  TO  SUBORDI- 
NATE MAGISTRATE— 

A  Full-Power  Magistrate  has  no 
authority  to  refer  for  disposal  to  a 
Subordinate  Magistrate  a  com- 
plaint made  originaUy  to  such 
Full-Power  Magistrate.  Beg,  v. 
P^fpidio  Muthdo 167 

REGISTRATION— 

1.  A  subsequent  registered  certifi- 
cate of  sale  of  immoveable  proper- 
ty by  the  Court  does  not  take 
precedence  oyer  a  prior  unregia- 
tered  deed  of  sale  of  the  same 
property  where  the  registration  of 


such  unregistered  deed  is  optional 
under  the  provisions  of  the  Act. 
LaMmicJuind  and  WdUhcund  v. 
Kastur  Becha/r 60 

2.  On  the  15th  of  December  1863, 
H.  purchased  from  D.  for  valuable 
consideration  two  fields  in  the 
S4tara  District  (to  which  the 
provisions  of  Reg.  IX.  of  1827 
and  of  Act  XIX.  of  1848,  as  to 
registration,  were  then  applicable) 
and  was  duly  put  into  possession 
of  the  fields.  The  deed  of  sale 
was  not  registered. 

On  the  14th  of  February  1864  D. 
mortgaged  by  a  registered  mort- 
gage the  same  fwo  fields  to  B. 
who  then  knew  that  H.  was 
in  possession  of  the  fields  as 
purchaser. 

Held  that,  according  to  the  true 
construction  of  Reg.  IX.  of  1827, 
Sec.  VI.,  CI.  I.,  the  title  of  H. 
having  been  completed  by  posses- 
sion, there  was  no  property  in  the 
fields  left  in  D.  to  mortgage  to  B., 
and  that,  therefore,  H,  (the  pur- 
cliaser)  had  a  better  title  to  the 
fields  than  B.  the  mortgagee. 

Semble.  The  efPect  would  have  been 
the  same  under  the  provisions  of 
Act  XVI.  of  1864  or  Act  XX,  of 
1866. 

History  of  Registration  given,  and 
the  provisions  of  different  enaot- 
mento  relating  to  registration 
compared  and  discussed.  BdUi' 
r^ni  Nemchand  v.  Appd  vcUad 
Dulu  and  others  121 

3.  An  unregistered  deed  of  sale 
accompanied  by  immediate  pos- 
session ought  to  be  preferred  to  a 
subsequent  registered  certificate 
of  a  Court's  sale  or  to  a  subse- 
quent deed  unaccompanied  by 
possession.  Manmal  valad  Surat- 
mal  V.  Dashrath  valad  Ndrdyan.l4t? 

4.  A  document,  which  is  substan- 
tially a  surrender  by  a  tenant  of 
his  interest  in  land  to  his  landlord^ 
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and,  as  such,  is  exempted  from 
stamp  duty  by  Act  X.  of  1862 
under  the  general  exemption 
clause,  does  not  require  registra- 
tion under  Act  XVI.  of  1864, 
Sections  13  and  14.     Jddav  Rugh- 

ndthv,  Bdiji  Himmat  246 

See  Mortgage  without  Possession, 
2. 

REGISTRATION  ACT,  POWER 
OF  ATTORNEY  UNDER.— ^66 
Stamp. 

REGULATION  (BENGAL)— 

No.  XXXVI.  OF  1793  ......125,  126, 

130,  132 

REGULATIONS  (MADRAS)— 

No.  XVII.  op  1802  ...  125,  130, 132 
No.  IIL  of  1833   114 

REGULATIONS  (BOMBAY)— 

No.  in.  OP  1793    124 

No.  L  OF  1800  124,  126 

No.  IV.  OF  1802  124, 127,  129, 

132 

No.  L  OF  1827  124, 132 

No.  IL  OF  1827— 
Sec.  5,  01.  2. — See  Extraordinary 
Jurisdiction  of  High  Court. 

Sec  21,  CI.  4 252 

Skc.  52. — See  Costs  as  between 
Pleader  and  Client. 

No.  V.  OP  1827 262,  263,  265 

Sec.    1. — See  Immoveable    Pro- 

pertt,  2.  105,  110 

Sec.  2 110 

Sec.  12. — See  Interest  Exobbdino 
Principal. 

No.  IX.  OP  1827,  Sec.  VI.,  CI.  1.— 
See  Registration,  2. 

No.  XVL  op  1827 282 

No.  XVII.  OF  1827,  Chap.  VIII.  252 
No.  XXI.    OP    1827.— iSee     Opium 
Laws. 

Sec.  4 166 

Sec.  7. — See  Opium  Smug- 
gled. 

No.  VLop1630    251,253 

REINSTATEMENT  OP  PETI- 
TION ON  LIST  OF  INSOLVENT 
COURT.— 


Where  an  opposing  creditor  being, 
withont  any  de&inlt  on  his  part, 
misled  as  to  the  time  when  an 
Insolvent's  petition  was  to  come 
on  for  hearing,  failed  tb  appear 
when  the  petition  was  called  on 
and  the  Insolvent  obtained  bis 
discharge  ex  parte,  the  Appellate 
Coort^  on  the  ground  that  the 
opposing  creditor  had  been  taken 
bj  surprise,  set  aside  the  order  of 
discharge  and  restored  the  case  to 
the  board. 

Semhleth&t,  nnder  the  circumstances, 
the  Commissioner  sitting  in 
Insolvency  had  no  jurisdiction  to 
set  aside  the  order  of  discharge. 
BvdrkMds  Lcbl/uhhdi  and  another  v. 
George  BlachweU    319 

REMISSION  OF  PUNISHMENT.— 

See  Violation  op   Conditions    of 
Remission  op  Punishment. 

REPRESENTATION    OF    MINOR 
IN  A  SUIT.— See  Award. 

RES  JUDICATA.— 5fee  Suit  Heard 
AND  Determined.  Talukdari  village. 

RESTITUTION    OF    CONJUGAL 
RIGHTS— 

A  decree  for  restitution  of  conjugal 
rights  under  the  Parsee  Marriage 
and  Divorce  Act  is  enforceable 
only  in  the  manner  provided  in 
Section  36  of  the  Act;  such 
provision  is  in  substitution  of,  and 
not  in  addition  to,  the  ordinary 
remedies  provided  by  Sec.  200  of 
the  Code  of  Civil  Procedure.  Ar- 
desarJeMngirFrdmJi  v.  Avdbdi.290 

RETRACTING      CONFESSION.  — 

See  Confession. 

RETRIAL. — See  Power  of  District 
Mx\gistrate  to  direct  retrial. 

REVIEW  OF  DISTRICT  JUDGE'S 
JUDGMENT  AFTER  ADMIS- 
SION OF  SPECIAL  APPEAL— 

After  a  special  appeal  had  been 
admitted,  the  special  appellant 
withdrew  it  with  permission  to 
apply  for  a  review  of  the  Lower 
Appellate  Court's  judgment.    The 
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District  Jndgo  refused  to  grant  a 
review  on  the  ground  that  the 
admission  of  the  special  appeal 
was  a  bar  to  his  doing  so. 

The  High  Court,  to  remove  the 
diflBculty  raised  by  the  District 
Judge,  reviewed  and  cancelled  its 
own  order  admitting  the  special 
appeal  and  directed  that  a  review 
(which,  it  considered,  the  District 
Court  had  now  power  to  grant) 
should  be  again  applied  for. 
Nfhdyan  hin  SUloJi  v.  Ddudbhdi 
valad  FatebMl   238 

REVIEW  OF  JUDGMENT— 

As  a  general  rule  the  discovery 
of  new  evidence  is  not  a  ground 
for  the  admission  of  a  review  of  a 
judgment  passed  in  special  appeal. 

Whether  this  is  so  when  •such  new 
evidence  might  affect  the  jurisdic- 
tion of  the  Court  which  tried  the 
case — Qa're. 

When  new  evidence  is  discovered, 
the  proper  course  for  the  appel- 
lant to  adopt  is  to  ask  leave  to 
withdraw  his  special  appeal,  and 
to  apply  to  the  lower  Oburt  for  a 
review  of  its  judgment.  Ndrut- 
hhdi  Valldbhdds  v.  Ndthdhhdi 
Ilanhhdi 89 

REVIEW  OF  ORDER  REMOVING 

NUISANCE.— bee   Judicial    Pro- 

CEEDINO. 

SALE  IN  REXECUTION  OF  DE- 
CREE.— See  Purchaser  at  Court's 
Sale. 

SALE,  UNREGISTERED,  WITH 
POSSESSION.— See  Registration, 
2. 

SEAL  ON  WARRANT.— See  War- 
rant. 

SEQ  UESTR  ATION.— 6'ee  Indepen- 
DENT  Sovereign's  Private  Property. 

SERVICE,  CONTRACT  OF.— See 
Breach  or  Contract  of  Service. 

SERVICE  WATAN  LAND— 

Wliere  land  belonging  to  a  service 
Watau  held  on  a  tenure  of  succes- 
sive life  estates  had  passed  out  of 


the  possession  of  the  Watandars : 
— It  was  held  that  a  cause  of  ac- 
tion to  recover  such  land  accrued 
to  each  successive  life  tenant 
upon  the  death  of  his  predecessor. 
Kuria  hin  Hanmid  v.  Gururdv  and 
others 282. 

SHARES,  CALLS  ON.— See  Insol- 
vent Trader. 

SIGNATURE     ON    WARRANT.-^ 

See  Warrant. 

SIX  YEARS'  LIMITATION.— See 
Limitation,  4. 

SMALL  CAUSE  COURT— 

The  Court  of  Small  Causes  has  an 
equitable  jurisdiction  onl  j  in  the 
cases  specified  in  Sec.  82  of  Act 
IX.  of  1850,  as  the  provisions  of 
Sec.  2  of  Act  XXVI.  of  1864  do 
not  extend  the  class  of  cases  over 
which  the  Court  has  jurisdiction, 
but  only  enlarge  the  amount  for 
which  it  may  make  a  decree. 
Bdi  Jaddv  v.  Tribhuvandds  Jagju 
vandds  and  another 333 

See  Maintenance  of  Deserted 
Wife. — 

SMUGGLED  OPIUM.— See  Opium 
Laws.    Opium  Smuggled. 

SPECIAL     APPEAL.— 5ee    Review 

OF  District  Judge's  Judgment  after 
Admission  of  Special  Appeal. 
Review  of  Judgment. 

SOVEREIGN  PRINCE.— KSfee  In- 
dependent Sovereign's  Private 
Property. 

STAMP— 

For  a  power  of  attorney  executed 
under  the  provisions  of  Section  33 
(a)  of  the  Indian  Registration 
Act  of  1871  (Act  VIII.  of  1871) 
a  stamp  of  8  annas  is  sufficient 
under  Article  13,  Schedule  II.  of 
the  General  Stamp  Act  (No. 
XVIII.  of  1869).  In  re  Eeshav 
Kdsmdih  43 

STAMP,  DOCUMENT  NOT  RE- 
QUIlilNG. — See  ReoiSTRATioN,  4. 


.STATL'TE  OP    FRAUjOS  — -^:r  Mv- 

T-JALiTT- 

STATUTES— 

:^i  Gro  IIL,  C.  'j2,  S.  1:%  il'? 

G  Geo.  IV.,  C  U:;       ...         2:*,  ;^:» 

Wm.  IIL    2.V 

3  A  4  Wm.,  IV.,  C.  42.  S.  20  ...  11 
JS  A  ^3  V:r,7.,  C.  122,  S.  3^     .    .    18 

6  A  7  V;cT ,  a  C^}.  S.  fJ       .  ...  4.S4 

7  A  8  Vict.,  C.  ^;C*  .   4t/J 

P  A  0  VfCT.,  C.  127,  S.  8  273 

0  A  10  ViCT.,  C.  C^.> 3^/;,  337 

S>:/:-.,  C*^  A  103.  298 

11  A  12  Vict.,  C.    21.— .S'^^  I530L- 

VE.SCT 31 

S.  40    30 

S.  47. — See   Ik.sol- 

VB5T  Act  29,  307,  319,  320 

— — S.  50. — See   IssoL- 

TEjrr  Act. 
S.   56.— 5ee   Rew- 

STATEMENT  OF  PeTITIOS  ON  Lif-T  OP 

IksOltent  Court. 
S.  &). — See   Iksol- 

VENT  Act.    29. 

S.  72  .  ...  307,  308, 

310,  320. 
S.    73.— See   Reih- 

fiTATEMEXT  OF  PETITION  ON  LiST  OF 

Inholvent  Court 308 

11  A  12  Vict.,  C.  78 365,  374, 

375,  377,  378,  380,  388,  392,  395. 

18  A  19  Vict.,  C.  Ill 330 

20  A  21  Vict.,  C.  85 299 

24  A  25  Vict.,  C.  104.. 403,  404, 409 

S.  9 251 

S.  15. — See  Extba- 

OBDiNABT  Jurisdiction  of  High 
Court. 

28  A  29  Vict.,  C.  15   404 

28  A  29  Vict.,  C.  99    337 

SUBORDINATE     MAGISTRATE, 
IIEPEHPJNCE  TO.— ^ee  Reference 
of  Case  bt  Magistrate,  F.  P.,  to 
Subordinate  Maqistratb. 

SUIT     HEARD     AND      DETER- 
MINED— 

In  1804  the  original  plaintiff,  Leikhi 
Jivan,   ae  heir  of  Fakira,  brought 


%  sail  i^Inst  Jinki,  rhe  guar  ijkn 
*^i  FaicirAy  J: van  Jirrsj.  Jiv-an 
Blti'i.  an  i  VaE.i'-h  Bhoia,  ttj  re- 
r  ,TtT  a  piece  of  land.  The  suit 
wa.^  nr  ;rc:e»l,  as  it  was  prc-Tedthat 
(th'.azh  thtr  plaintiff  was  the  heir 
of  Fakira)  Fakira's  ^oardian  had 
mortgage!  the  land  for  neceaaarj 
porp*  «e9  to  VaGabh  Bhola.  The 
plaintiff  then  saed  Vallabh  Bhnli 
for  reiJempti'jn  ctf  the  mortgaged 
premiie:*- 

Held  that  the  freo'-nd  suit  was  n*it 
barred  under  Sec.  2  of  the  Code  of 
CiTiI  PrK-ednre. 

Held  also  that  the  £Act  of  the  docu- 
ment ander  which  Vallabh  Bhula 
held  the  land  being  described  in 
the  Ci 'art's  judgment  in  the 
earlier  suit  aa  an  instmmeni  of 
sale,  was  npt  conehisive  in  the 
second  snit  as  to  the  real  nature 
of  the  instrument.  VaUabh  Bhtd/i 
T.  Bdmd   • 60 

SUPERINTENDENCE  BY  HIGH 
COURT. — See  Extraobdinabt  Ju- 
risdiction OF  High  Court. 

SURPRISE,  OPPOSING  CRE- 
DITOR  TAKEN  BY,— See  Rbix- 

statement  of  petition  on  list  of 
Insolvent  Court. 

SURRENDER  BY  A  TENANT  TO 
HIS     LANDLORD.— ^ee     Regis- 
tration, 4. 

TALUKDARI  VILLAGE— 

Held  that  the  tahikdari  Act  (Bombay 
Act  VI.  of  1862)  did  not  affect 
talukdari  villages,  the  right,  title 
and  interest  of  tHe  Talokdar  in 
which  had  been  sold  before  that 
Act  came  into  operation,  though 
possesion  of  such  villages  had  not 
then  been  obtained  by  the  pur- 
« chaser. 

S.,  the  mortgagee  of  a  talukdari 
village,  obtained  a  decree  upon  his 
mortgage  against  his  mortgagor, 
the  talukdar  of  the  village,  nnder 
which  S.  attached  the  village. 
The  Collector  of  the  District,  in 
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Wiiicb  the  attaclied  village  was 
situated,  thereupon  came  in  under 
Section  246  of  the  Civil  Procedure 
Code,  and  sought  to  raise  the 
attachment,  but,  as  he  failed  to 
appear  when  the  matter  came  on 
for  adjudication,  his  apphciition 
was  dismissed. 

*rhe  village  waa  then  sold  under  the 
decree  and  was  purchased  by  S., 
the  mortgagee. 

Upon  S.  seeking  to  obtain  possession 
of  the  village,  he  was  resisted  by 
the  Collector,  whereupon  S.  (after 
proceedings  ineffectually  taken  by 
him  under  Sec.  269  of  the  Code) 
filed  a  suit  against  the  Collector 
praying  to  be  put  in  possession  of 
the  village : — 

Held  by  the  Afjpellate  Court 
(affirming  the  decision  of  Tucker, 
J.)  that  the  right  of  S.  to  be  put 
in  'possession  of  the  village  was,  as 
between  him  and  the  Collector, 
res  judicata  by  reason  of  the  dismis- 
sal of  the  Collector's  application 
under  Sec.  246  of  the  Code  (to 
set  aside  which  dismissal  the  Col- 
lector had  not  filed  a  suit  within 
the  year  allowed  for  that  purpose), 
and  that  S.  ought,  therefore,  to 
have  been  at  once  put  in  posses- 
sion of  the  village  without  further 
proof  of  his  title. 

As  to  the  right  of  Tilukdars  in  the 
Ahmedabad  Zilla  to  alienSite  their 
icdukdari  villages — Qucere.  The 
Collector  of  Ahmedahad  v.  54- 
maldds  Bechardda  20f 

TENANTS  FOR  hlF'E.—See  Sbrvicb 
Watan  Land. 

THEFT. — See  Hous.b-brbakiko  in  or- 
der TO  COMMIT  THEFT. 

TITLE,  GENERAL  PROOF  OF.— 

See  Alternative  Case. 

TRAVELLING    AUDITOR.  —  See 

Person  in  Authority. 

TRUSTEE. — See  Liability  of  Trus- 
tee FOR  Breach  of  Trust. 

4  —VOL.  IX 


ULTRA   VIRES— 

If       an      enactment      be       partly 

ultra    vires,    and    the   bad    part 

be  divisible  from  the  good,    the 

latter  must  be  regarded  as  valid 

and  pending   216 

UMPIRE. — Se£  Arbitration. 

UNENCLOSED  LAND.— ^ee  Limita- 
tion, 2. 

UNLAWFUL  COMMITMENT  TO 
CONFINEMENT.— /See  Illegal 
Arrest. 

VAKIL'S  COSTS.— See  Costs  as 
between  Pleader  and  Client. 

VIOLATION  OF  CONDITIONS  QF 
REMISSION  OF  PUNISHMENT. 

A  person  convicted  by  the  Recorder's 
Court  of  Prince  of  Wales's  Island, 
Singapore,  and  Mallaca,  of  the 
crime  of  Burglary,  and  sentenced 
to  transportation  for  ten  years,  at 
a  place  to  be  appointed  by  the 
Governor  General  of  India  in 
Council,  was  released  from  the 
Ratnagiri  jail  on  a  ticket-of-leave 
after  having  been  in  confinement 
for  more  than  eight  years.  At 
Karwar  he  Comitted  theft  in  a 
dwelling  house  before  his  sen- 
tence had  expired. 

Eeld  that  the  Full  Power  Magistrate 
at  Karw4r  had  jurisdiction  to  try 
the  convict  for  the  offence  of  vio- 
lation of  the  condition  of  remis- 
sion of  punishment  under  Section 
227,  Indian  I^enal  Code.  Beg.  v* 
Ahone  Akong  iA.356 

WAIVER.  —  See  Appointment  or 
Third  Arbitrator  under  Sec^  12  or 
Act  VL  OF  1857 i,,...  177 

WAKF— 

Although,  according  to  Muham- 
madan  law,  the  founder  of  a  Wakf 
has  a  right  to  reserve  the  manage- 
ment of  it  to  himself  or  to  appoint 
some  one  else  thereto,  yet  when 
he  has  specified  the  class  from 
amongst  which  the  manager  is  to 
be  selected  (e.  ^.,  from  amongst 
his  relations),  he  cannot    after- 


26 


INDEX. 


wards  name  a  person  as  manager 
not  answering  the  proper  descrip- 
tion. 

After  the  death  of  the  founder,  the 
right  to  nominate  a  manager  of 
the  Wakf  vests  in  the  founder's 
vakils  or  executors,  or  the  survi- 
vor of  them  for  the  time  being. 

The  term  ilArifca  (relations),  though 
more  properly  confined  to  rela- 
tions by  blood,  will,  when  the 
context  shows  that  it  was  intended 
to  be  used  in  a  wider  sense,  be 
extended  so  as  to  include  relations 
by  aflSnity. 

The  wife  or  widow  of  the  founder  is 
not  included  amongst  his  Akriba, 
The  Advocate  Qeneral  v.  Fath)Ui 
Sult/ini  Begam  and  another 19 

WARRANT— 

A  warrant  issued  under  Section  76 
of  the  Code  of  Criminal  Procedure 
should  be  sealed,  should  describe 
the  person  to  be  apprehended 
under  it  with  reasonable  particu- 
larity so  that  there  may  be  no 
difficulty  in  establishing  his  iden- 
tity,  and    should   be   subscribed 


with  the   name  and   full  official 
title  of  the  Magistrate  issuing  it. 

Where  a  warrant  was  defective  in  all 
the  above  particulars  the  prisoner 
apprehended  under  it  was  released 
by  the  High  Court.  In  re  James 
Ilastings 154 

WAT  AN  HELD  FOR  SERVICE.— 
See  Seevice  Watan  Land. 

WEARING  APPAREL.— See  At- 
tachment. 

"  WEIGHT,  CONTENTS  AND 
VALUE  UNKNOWN."— See  Bill 
OF  Lading. 

WHOLE  CAUSE  OF  ACTION.— See 
Cause  of  Action,  1. 

WIFE  OP  FOUNDER  OP  WAKF. 
— See  Wakf. 

WIFE,  SUIT  BY,  FOR  MAIN- 
TENANCE.— See  Maintenance  or 
Deserted  Wife. 

WINDOWS.— See  Privacy,  Invasion 

OF. 

WRIT  "DE  CONTUMACE  CA- 
PIENDO"  296 
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